IN THE HIGH COURT OF NEW ZEALAND
DUNEDIN REGISTRY

| TE KOTI MATUA O AOTEAROA
OTEPOTI ROHE

CIV-2021-412-089

UNDER the Declaratory Judgments Act 1908

IN THE MATTER of an application under the Declaratory
Judgments Act 1908

BETWEEN OTAGO REGIONAL COUNCIL
Plaintiff
AND ROYAL FOREST AND BIRD
PROTECTION SOCIETY INC
Defendant

AFFIDAVIT OF CLAIRE ELIZABETH HUNTER

FOR OCEANA GOLD NEW ZEALAND LIMITED
Dated .= December 2021

Next event date: 8 February 2022

Solicitor acting: Counsel acting:

Jackie St John Stephen Christensen
In-house counsel Project Barrister

22 Maclaggan St 421 Highgate, Dunedin 9010
Dunedin 9016 P 027 448 2325

Jackie.stjohn@oceanagold.com stephen@projectbarrister.nz



|, CLAIRE ELIZABETH HUNTER of Dunedin, Planner swear:

Introduction and background

1 | am a resource management consultant and Director of Mitchell
Daysh Limited, a nation-wide resource management and
environmental planning consultancy firm. | have 16 years’

experience in this field.

2 I hold an honours degree in Environmental Management from the
University of Otago. | am a member of the Resource Management
Law Association and an Associate Member of the New Zealand

Planning Institute.

3 Over the past three years | have been involved in projects for
Oceana Gold New Zealand Limited (OGNZL). | am familiar with
that company’s Macraes mine site and with its operations at Waihi
in the Bay of Plenty. My recent work for OGNZL has included
preparing the resource consent application for the Deepdell North
project and | gave evidence in support of that application at the

Council hearing.

4 Through my work | am familiar with the now partially operative
Otago Regional Policy Statement and | assisted various clients,
including OGNZL with their submissions on the Proposed Otago
Regional Policy Statement (PORPS). | have read the affidavit of

Anita Jayne Dawe dated 13 September 2021.
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| have read the High Court Code of Conduct for Expert
Witnesses. My evidence complies with the Code in all respects

and the opinions herein are within my area of expertise.

In this affidavit I:

a.  Explain the purpose of a regional policy statement and how

a regional policy statement is required to set policy for a
range of environmental issues, including but not limited to

matters affecting freshwater resources.

b.  Describe how the freshwater chapter of the PORPS is only
one element of the document and there are a range of other
chapters within the PORPS and explain why | do not think
that these should be subject to the Freshwater Planning

Process.

c.  Discuss how it might work if certain chapters are separated

out from the remainder of the PORPS and managed via
different planning processes (i.e. the Freshwater Planning

Process vs the regular Schedule 1 Process).

d.  Discuss which of the specific OGNZL submission points that
were made on the notified PORPS do not, in my opinion,

relate to freshwater.



Purpose of Regional Policy Statements
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Every Regional Councils is obliged to prepare a single regional
policy statement (RPS) for its region.! The purpose of a regional
policy statement is to achieve the purpose of the Resource
Management Act 1991 (RMA) by providing an overview of the
resource management issues of the region and policies and
methods to achieve integrated management of the natural and

physical resources of the region.2

“Natural and physical resources” is defined in section 2 of the RMA
and includes land, water, air, soil, minerals, and energy, all forms
of plants and animals (whether native to New Zealand or
introduced) and all structures. “Water” is also defined in section 2
of the RMA and includes all forms of fresh water, coastal water,

and geothermal water.

Itis clear therefore that freshwater is a topic an RPS must address,
but there are many other “natural and physical resources” besides

freshwater that also need to be considered.

In accordance with section 62 of the RMA, a RPS is required to

set out the:

Section 60(1), RMA 1991,

Section 59, RMA 1991.



a. Significant resource management issues for the region.

b. Resource management issues of significance to iwi

authorities.

c. Objectives sought to be achieved.

d. Policies in regard to significant issues and objectives.

e. Methods (excluding rules) to be used to implement the

policies.

f. Principle reasons for adopting the objectives, policies and

methods.

g. Environmental results anticipated.

h. Processes to deal with cross boundary issues.

i. The local authority responsible for specifying objectives,
policies, and methods for land use control in respect of
natural hazards, hazardous substances and indigenous

biological diversity.

j. Procedures for monitoring.

11 Regional Councils must have regard to the following when

preparing a RPS:

a. Management plans and strategies prepared under other

Acts;
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b.  Relevant entries on the New Zealand Heritage List/Rarangi
Korero required by the Heritage New Zealand Pouhere

Taonga Act 2014;

c. Regulations relating to ensuring sustainability, or the
conservation, management, or sustainability of the fisheries

resource; and

d. The extent to which the RPS needs to be consistent with
other policy statements and plans of adjacent regional

councils; and

e. The extent to which the RPS needs to be consistent with the
regulations made under the Exclusive Economic Zone and

Continental Shelf Act 2012.

The RPS enables regional councils to provide broad direction and
a framework for resource management within their regions as

regional and district plans must give effect to them.3

The RPS is the primary vehicle for identifying and setting policy in
relation to significant resource management issues within the
region. The RPS is required to take account of all those issues
relating to natural and physical resources such as land, water, air,

infrastructure, and the coastal environment — all of which are

Sections 67(3) and 75(3) of the RMA, 1991.
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important to the region and the districts within that region. The
RPS is required to put in place objectives, policies and methods
(but not rules) to achieve the integrated management of those

resources.

The RPS needs to include provisions which manage freshwater
resources. However, in my opinion this is not their primary or only
function. The function of the RPS is much broader than that, as |

have outlined above.

Given this broad function, | was surprised to learn when the ORC
notified the PORPS, that it would use the Freshwater Planning
Process set out within section 80A of the RMA for hearing and
determining submissions made on the entirety of the RPS

document.

Section 80A — The Freshwater Planning Process

16

4

Section 80A is a relatively new provision, inserted on 1 July 20204,
which sets out the Freshwater Planning Process. Section 80A(2)

defines a freshwater planning instrument as:

a. A proposed regional plan or regional policy statement for the
purpose of giving effect to any national policy statement for

freshwater management.

Resource Management Amendment Act 2020.
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b. A proposed regional plan or regional policy statement that

relates to freshwater (other than for the purpose described in

paragraph (a)).

c. A change or variation fo a proposed regional plan or regional

policy statement if the change or variation —

i.  Is for the purpose described in paragraph (a); or

ii. Otherwise relates to freshwater.

Section 80A(3) acknowledges that regional policy statements and
regional plans may relate to more than just freshwater, and
requires that if a regional council is preparing a proposed regional
policy statement or proposed plan that addresses additional
matters, the freshwater parts must be prepared using the
freshwater specific process and other parts must be prepared
using the standard plan making process. In these circumstances
only the parts of the RPS or regional plan that relate to freshwater
constitute a freshwater planning instrument. This section of 80A
was specifically added at Select Committee stage to recognise
“that what constitutes a “freshwater planning instrument” may not
be clear-cut, and that some planning instruments may have some

provisions that relate to freshwater, and other provisions that do
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not.”" The new section was added in response to that concern to

“provide greater transparency and reduce confusion”.

The freshwater planning instrument must be publicly notified and
opportunity for public submissions provided. The freshwater
planning process is then overseen by a Freshwater Hearings
Panel. This Panel is convened by the Chief Freshwater
Commissioner. The Freshwater Hearings Panel is to conduct a
public hearing of the submissions on the instrument. After the
public hearing is concluded the Freshwater Hearings Panel must
make recommendations to the regional council on the freshwater

planning instrument.®

The regional council may accept or reject any recommendation
from the Freshwater Hearings Panel. For each rejected
recommendation it must decide an alternative solution. No later
than 40 working days after it is provided with the report, the
regional council must publicly notify its decisions, including the
reasons for rejecting any recommendations.” Appeal rights
against the council’s decisions are limited. Submitters are able to

appeal a provision or matter to the Environment Court on the

Resource Management Amendment Bill, As reported from the Environment Committee —
Commentary (pp 5-6).

Sections 80A (4) and (5) and Part 4 of Schedule 1

Section 80A(5)(c) and (d).



merits if they addressed that provision or matter in their
submission, or the recommendation was outside the scope of
submissions, and the regional council had rejected a
recommendation of the Freshwater Hearings Panel and decided
on an alternative solution which led to that provision or matter
being included or deleted. In respect of recommendations
accepted by the regional council it is only possible to appeal to the

High Court on points of law.®

Is the Proposed Otago Regional Policy Statement a Freshwater

Planning Instrument?

20

Beginning on page 391 of Exhibit 1 to Anita Dawe’s affidavit, is a
report by Anita Dawe to the ORC®. The report says that ORC staff
consider the RPS is a freshwater planning instrument in its
entirety,’® and the reason for this is the RMA’s integrated
approach to the management of natural and physical resources,
Ki uta ki tai and the interconnectedness of the provisions.! In my
opinion, other than quoting section 80A, the Report does not

address the direction in section 80A(3) that the hearing processes

Part 4, Schedule 1 — Subpart 2, Appeals Clauses 54 — 57.

Report no. SPS2135 dated 16 June 2021, authored by Ania Dawe, Manager Policy and
Planning.

Exhibit 1, page 393 at paragraph [15].

Exhibit 1, page 395 at paragraph [26].

10
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of a RPS must be split “if the council is satisfied that only part of
the instrument relates to freshwater” and just the freshwater parts
run through the freshwater planning process (80A(3)(a)). There
appears to be no active consideration given to the Council’s role
in “satisfying” itself as to the subject matter of the instrument
beyond this very high-level conclusion offered in the

recommending report by Council staff.

At paragraph 12 | explain that a RPS covers a broad range of
matters relating to the integrated management of natural and
physical resources. The PORPS is no exception and contains the

following chapters (referred to as Part 3 - Domains and Topics):
a. Air'?

b.  Coastal environment'3

c. Land and freshwater

d.  Ecosystems and indigenous biodiversity's

e.  Energy, infrastructure and transport'®

Pages 103 - 107.
Pages 108 — 120.
Pages 121 — 141,
Pages 142 — 150.

Pages 151 — 164.

11
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f.  Hazards and risks'?

g. Historical and cultural values’®

h.  Natural features and landscapes’®
i. Urban form and development?°

In my assessment, the freshwater planning process was not
designed to deal with provisions that are unrelated to freshwater
resources. In accordance with the Ministry for the Environment’s
guidance?! which provides a high-level overview of the freshwater
planning process, | understand that it was essentially established
so as to allow expedited regional plan changes to give effect to the
National Policy Statement for Freshwater (NPS-FM), or otherwise
relate to freshwater. This guidance also sets out that the process

will streamline decisions on freshwater plans by:2?

Pages 165 — 174.
Pages 175 — 181.
Pages 182 — 185.
Pages 186 — 197.

https://environment.govt.nz/assets/PubIications/FiIes/a-new-freshwater-planning-process-
factsheet.pdf

https://environment.qovt.nzlassets/Publications/FiIes/a-new—freshwater—planninq-process—
factsheet.pdf, page 1.

12
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a.  Requiring regional councils to notify freshwater plans that
give effect to the NPS-FM by 31 December 2024 and make

final decisions within two years of notification.

b.  Establishing independent freshwater hearings panels with
enhanced hearing powers, made up of expert freshwater

commissioners, council and tangata whenua nominees.

c.  Providing for submitter appeal rights to the Environment

Court only in certain circumstances.

In my opinion, section 80A is deliberately targeted at making
available the Freshwater Planning Process to matters relating to
freshwater management. It was promulgated to support the
actions necessary on the part of Regional Councils to give effect
to the obligations inherent in the NPS-FM in particular. In terms
of the PORPS, it is only relevant to those parts of that document
which clearly relate to freshwater. All other parts of the PORPS
should in my view be subject to the normal process that is

available in Part 1 of Schedule 1 of the RMA.

Notably, section 80A(3) specifically envisages this split type of
scenario occurring. This is evident in the technical guidance note

that was issued by the Ministry for the Environment to support

13



Regional Councils in implementing the process?3. On page 13 of

this guidance, it states:

When will a planning instrument need to use the freshwater planning

process?

A ‘freshwater planning instrument’ means a proposed regional policy
statement or regional plan (or change or variation) that will give effect to the
NPS-FM 2020, or otherwise relates to freshwater (section 80A(2)). This does

not include proposed regional coastal plans.

Therefore, when preparing or changing regional policy statements and
regional plans, councils will need to consider whether all or part of the

proposed provisions must use the FPP. Proposed provisions that do not

relate to freshwater cannot be considered using the FPP.

This exercise will be straightforward if the proposed provisions are included
in a specific regional freshwater plan, or a plan change that only gives effect

to the NPS-FM 2020. In these situations, provisions will go through the FPP.

However, it will be more complicated where proposed provisions are
not limited to freshwater and NPS-FM 2020 matters. For example, when

changes are proposed across a number of domains (such as

freshwater, coast, air, urban etc) during the review of a regional policy

statement, or development or review of a combined planning
document (such as a combined regional policy statement and regional
plan. or unitary plan). In these situations, a regional council will need

to identify which provisions will go through FPP and which provisions

will go through the standard Schedule 1 process. Councils are required

to provide reasons for which parts will undergo the FPP and which parts

2 Ministry for the Environment, Essential Freshwater Wai Maori Matuatua — A new Freshwater
Planning Process - Technical Guidance for Councils, September 2020
https://fenvironment.govt.nz/assets/Publications/Files/a-new-freshwater-planning-process-
technical-guidance-for-councils.pdf

14
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will not in the public notice, and reasons could be discussed in the

relevant section 32 report.

(emphasis added)

Which Parts of the Proposed Otago Regional Statement are

considered to be a Freshwater Planning Instrument?

25 | acknowledge the ORC’s desire to run a complete and
streamlined process for the RPS. | also acknowledge that there
can be overlap between the management of natural and physical
resources. However, in my opinion the “freshwater chapters™4 of
the PORPS can be sufficiently separated so that freshwater
specific provisions and only these, can be subjected to the
Freshwater Planning Process. | have reviewed the “freshwater
chapters” of the PORPS and it is clear in my opinion that the
drafting of these provisions are intended to give effect to the NPS-

FM.

26  Attached to my evidence and marked “Exhibit CH-1" is a table |
have prepared in which | identify the objectives and policies of the
PORPS “freshwater chapters” and which provisions within the

NPS-FM 2020 they “give effect to”.

% Pages 121 — 136 of the PORPS - referred to as the “Te Mana o te Wai and Freshwater’
Chapters of the PORPS.

15
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Based on this review, it is my opinion that the provisions within the
“freshwater chapters” of the PORPS are intended to give effect to
the matters dealt with by the NPS-FM. They also largely stand
alone as the primary PORPS policy directives insofar as

freshwater management in the region is concerned.

In my opinion all other chapters in the PORPS are either not
related to freshwater resources at all (such as air)?® or relate to
matters which may have some interaction or interplay with
freshwater resources but are focused on outcomes which are
broader than just freshwater, such as those specified for the
coastal environment, and those provisions which relate to
terrestrial  biodiversity, urban environments, infrastructure,

transportation activities and renewable energy.

Notably, these chapters of the PORPS also need to be prepared
in accordance with other national policy statements, or regulations
(in addition to the NPS-FM). This includes the New Zealand
Coastal Policy Statement, the NPS for Renewable Electricity
Generation, the NPS on Electricity Transmission, and the NPS on
Urban Development. These documents relate to matters that are

broader than freshwater.

% Page 103 of the PORPS.

16
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If the PORPS, in its entirety, was found to relate to freshwater and
be a freshwater planning instrument, this would then set a
precedent for the country. As all RPSs are required to cover
largely the same matters (see my discussion in paragraphs 6 to
13 above), it would be difficult to see how other RPSs could be
distinguished from the PORPS and this would mean all RPSs
would relate to freshwater and follow the freshwater planning
process set out in Part 4 of Schedule 1. | am not sure that this is

the intention of the Resource Management Amendment Act 2020.

In my opinion, only those parts of the PORPS which
unquestionably relate to freshwater (i.e., the Freshwater Chapter)
should be subject to the Freshwater Planning Process. The
remaining chapters and provisions of the PORPS should be

progressed via the Part 1, Schedule 1 plan making process.

How Should the Process be Managed?

32

Adopting multiple approval pathways is contemplated in section
80A(3) of the RMA and is not unique to the freshwater planning
instrument context. Part 1 of Schedule 1 of the RMA sets out an
altered approval pathway for regional coastal plans for example.
The Minister of Conservation must approve all regional coastal
plans and any changes to them. In some instances that | am
familiar with around New Zealand, regional coastal plans are not
standalone documents and have been incorporated into regional

plans or unitary plans which have a multiplicity of functions. The

17

/.



33

34

approval of the Minister is required of any coastal-related
provisions of any combined plan as they apply to the coastal

marine area.2é

For example, the Marlborough District Council is a unitary
authority and has adopted an approach whereby it has combined
its regional policy statement, regional plans, regional coastal plan
and district plan into one document - the Marlborough
Environment Plan (MEP). In order to distinguish which provision
qualifies as a specific planning instrument, the Council has
identified each provision using one of the following notations: RPS
(regional policy statement), C (regional coastal plan), R (regional
plan) or D (district plan). Those which attach the regional plan “C
notation are those which need subsequent approval from the

Minister of Conservation as | have outlined above.

This makes it clear to submitters what provisions they are
submitting on and provides insight into the decision-making
process that needs to be followed within the broader framework of
the RMA. A similar approach could have been adopted with
respect to the PORPS, with the freshwater specific provisions
clearly identified and thus subject to the freshwater planning

process. The ORC could have indicated within the PORPS that

2 Section 64(3) RMA.

18
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the Freshwater Chapter was subject to a different approval
pathway, and in making a submission on that component,
submitters would know which process would be employed to hear

and deliberate on that particular submission.

Further direction on how to manage this process was also
provided by the Ministry for the Environment in its technical

guidance for Councils.?”

| acknowledge that there may be inefficiencies in having people
appear potentially more than once in a hearing process, but in my
experience, this would not be dissimilar to what has occurred in
other regions or districts where they have heard submissions on a

chapter by chapter (or topic / issue) basis.

Other Issues with Using the Freshwater Planning Process for the

RPS in its entirety

37

38

It is also my opinion that pursuing the PORPS in its entirety as a
Freshwater Planning Instrument would not be considered to be

“best practice” for plan making.

As | have explained the RPS has a regional focus and addresses

key resource management issues that apply across it. In the

27 Ministry for the Environment, Essential Freshwater Wai Maori Matuatua — A new Freshwater

Planning Process — Technical Guidance for Councils, September 2020 - refer to page 14
https://environment.govt.nz/assets/Publications/Files/a-new-freshwater-planning-process-

technical-quidance-for-councils.pdf

19
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Otago context, the provisions of the RPS will apply to a wide range
of natural environments (including dry inland areas, alpine and
coastal environments) and urban areas (rural based communities,
cities, and tourism centred areas). There are five territorial
authorities in Otago — all existing within somewhat different natural
and urban settings, facing potentially different issues, pressures

and opportunities.

As a result of this, and like many other RPS documents in New
Zealand | expect that there will be significant community and
public interest in this document. Public participation is a key aspect
of Plan making under the RMA. Usual district and regional
planning processes allow members of the public significant rights
of participation, including the right to submit, present to a hearings

committee, and appeal a decision to the Environment Court.

Given the likely public interest and broad focus of the PORPS, in
my opinion it would be contrary to the participatory nature of policy
and plan-making embodied in the RMA and not “best practice” to
limit the normal appeal rights on those parts of the PORPS that
are not clearly related to freshwater (and which are therefore

required to follow the freshwater planning process).

OGNZL’s submission on the PORPS

41

Appendix 5 to OGNZL's submission was a table setting out

OGNZL'’s specific submission points on the PORPS provisions.

20
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44

I have gone through Appendix 5 and determined whether in my
opinion the provision being submitted on relates to freshwater. |
set this out, including my reasoning in a new column and this new

table is attached to my affidavit as Exhibit CH-2.

As | have set out in paragraphs 24 to 26 above, it is my view that
there is an identifiable set of provisions in the PORPS which are
directly related to freshwater. It is these provisions which should
be subject to the Freshwater Planning Process. The remainder of
the PORPS should be considered using the standard Part 1,
Schedule 1 process under the RMA. These processes can be run

in parallel as is expected to occur under Section 80A(3).

Given the broad range of matters that it covers, | acknowledge that
there are some provisions within the PORPS where there is cross
over between freshwater management and other matters. For
example, the biodiversity provisions of the PORPS will require
consideration of wetlands and riparian margins. However,
biodiversity management, particularly the prevention of loss of
indigenous vegetative cover and habitat, is mostly a terrestrial
land use matter. Land use activities (e.g., the clearance of
indigenous vegetation in a rural zone area) are primarily managed

by District Council functions.28

2 Section 31(1)(b) of the RMA 1991.

21
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45 This is also evident in the structure of the indigenous biodiversity
provisions in the PORPS, for example the definition of Significant
Natural Area refers to significant indigenous vegetation and
habitats of indigenous fauna, and corresponding policies such as

ECO-P42° which refers to the following land use activities:

a. The development and upgrade of nationally and regionally
significant infrastructure that has a functional or operational

need to be located within the relevant significant natural area;

b.  The development of papakaika, marae and ancillary facilities

associated with customary activities on Maori land:
c. The use of Maori land.

46 ECO-E1 — the explanatory text to the indigenous biodiversity

chapter also states:

The policies recognise that managing ecosystems and indigenous
biodiversity requires co-ordination across different areas and types
of resources, as well as across organisations, communications
and individual landowners.*

47 In my opinion the biodiversity provisions are not primarily related

to freshwater. For example the management of terrestrial

biodiversity is broader than this. Implementation of the PORPS

2 Page 143 of the PORPS.

% Page 149 of the PORPS.

22



biodiversity provisions will also be required to occur through
district plans via the identification of SNAs and land use controls
within those. These matters may also be broader than a
Freshwater Panel's required expertise and | therefore consider it
appropriate that such provisions are considered via the Part 1,

Schedule 1 process.

I\ A
SWORN at Dunedin this 2= )
day of December 2021 before me ) ﬁ—’

Claire Elizabeth Hunter

A solicitor of the High Court-of New Zealand

Linda Morag Mulhollano
Solicitor
Dunedin
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