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BEFORE THE ENVIRONMENT COURT 
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Court: Environment Judge J R Jackson 

Hearing: In Chambers at Christchurch 

Date of Decision: 15 March 2019 

Date of Issue: 15 March 2019 

PROCEDURAL DECISION 

A: Subject to Order [C] , under section 279(1) and section 290 of the Resource 

Management Act I direct that unless an application is made under [C] by 5 April 

2019, the Otago Regional Council should by consent amend: 

(1) Chapter 3 of the proposed Otago Regional Policy Statement as set out in 

Schedule "A" to this decision; and 

(2) The "Implementation and Glossary" as set out in Schedule "B". 

Alliance Group Limited v Otago Regional Council 
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B: I rule that: 

(1) the parties have not responded to all the matters raised in the Minute of 31 

August 2018; and 

(2) prima facie the purpose of the Act is not achieved by the proposed Otago 

Regional Policy Statement when read as a whole with the partly operative 

RPS. 

C: The court reserves leave for any party to apply to remedy any possible 

defects, incompleteness or uncertainty in the pORPS identified in the Minute 

of 31 August 2018 or raised in the Reasons below either by: 

(1) amending proposed Chapter 3; or 

(2) by directions under section 293 of the Act. 

0: I direct that by Friday 29 March 2019 the Council must lodge a memorandum 

advising whether there are any outstanding matters in relation to the proposed 

Otago Regional Policy Statement. 

REASONS 

Introduction 

[1] On 6 July 2018 the Otago Regional Council ("ORC") lodged a consent 

memorandum with the Registrar about Chapter 3 of the proposed Otago Regional Policy 

Statement. 

[2] In June and July 2018 the court issued consent orders in respect of Chapters 4 

and 5 (subject to outstanding, unresolved appeals on Chapter 5). 

[3] In a Minute dated 31 August 2018, I asked parties to consider (amongst other 

matters) issues in relation to objectives 3.1 and 3.2 as well as policies 3.1.7 and 3.2.12(a). 

[4] The ORC has responded on some matters (and raised a further issue) in 

memoranda dated 28 September 2018, 19 November 2018 and 11 January 2019 but has 

simply omitted to act on others in the Minute of 31 August 2018. 
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[5] Despite that, it seems that the ORC has slightly jumped the gun. On 12 

December 2018, the ORC approved part of the proposed Regional Policy Statement to 

become operative from 14 January 2019. From this point I will refer to the partly operative 

regional policy statement as "the PORPS" and the proposed regional policy statement as 

"the pORPS", and both together as "the RPS". I emphasise that a Regional Council is 

entitled to do that, but wish to record that it may have created other problems for itself. 

Unresolved issues 

Relationship between the chapters of the RPS 

[6] The main issue is the relationship between the chapters of the pORPS as raised 

in [23] and [24] of the court's Minute of 31 August 2018 and not responded to. 

[7] The issue is of some importance given that (operative) objective OS 3 is that 

"sufficient land is managed and protected for economic production". To achieve the 

purpose of the RMA this would at first sight need to be subject (I tentatively assume) to 

the "bottom lines" required by (inter alia) section 6 RMA as particularised in Chapter 3 of 

the PORPS. The court suggested, in [5] of the 31 August 2018 Minute, an answer to this 

issue (but it is not a very robust solution since it relies on an explanation rather than an 

amended objective). 

[8] The court is aware of the two sentences in Part A (page 9 of the partly operative 

ORPS) which state: "All provisions of the RPS must be considered together. The 

outcomes interrelate, and no hierarchy exists between them". However, "considering" 

provisions together is not the same as "achieving objectives at the same time", which is 

what (it appears) is required under section 5 of the Act and under the NZCPS. The 

difficulty is that an objective or policy which merely needs to be considered may be 

rejected whereas the "bottom-lines" in section 52(b) and section 66(c) for example need 

to be achieved. It seems to me that on its face the RPS does not achieve the purpose of 

the Act. 

[9] Also, Chapter 3 seems to equate all values in sections 5 and 6 (except for section 

6(e) which has its own chapter). The various differences in approach in section 6 RMA 
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- having regard to appropriateness in some cases, significance in others - is not reflected 

in the policies of the RPS. 

Other issues raised in the Minute of 31 August 2018 

[10J The parties do not appear to have answered the court's other queries in its Minute 

of 31 August 2018. In particular (referring to the relevant paragraphs of that Minute): 

• [7J soil values (policy 3.1.7); and 

• [8J to [11 J surf breaks. 

The explanation in the ORC memorandum of 11 January 2019 

[11 J In its 11 January 2019 memorandum the ORC spent about nine pages explaining 

policy 5.4.8(2). 

[12J I do not understand the explanation and I still do not understand the policy. 

However, my current intention is to approve the policy, noting my concern that uncertainty 

in the policy may need to allow resort to Part 2 of the Act in difficult cases. 

Outstanding values of ONLs 

[13J I raise a question about the vires of these policies. The most relevant policies in 

the proposed RPS are contained in the consent memorandum ("cm") of the parties to 

appeals on that document. I quote the marked-up version along with the decisions 

version ("dv") policies that were appealed but eventually unchanged from the dv. The 

policies are: 

(dv) Policy 3.2.3 Identifying outstanding natural features, landscapes and seascapes 

Identify areas and values of outs landing nalural features, landscapes and seascapes, using 

the attributes in Schedule 3. 

(cm) Policy 3.2.4 Managing outstanding natural features, landscapes and seascapes 

Protect, enhance aM ill restore outstanding natural features, landscapes and seascapes, 

by all of the following: 

a) In the coastal environment avoiding adverse effects on the oulstanding values of the 

natural feature. landscape or seascape: 
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\1a) Avei<Iifl~ aaverse effeGts en Beyond the coastal environment. maintaining lAGse the 

outstanding values wRisA---seAtOO"te te tRe Si~RiliGaAGe of the natural feature, 

landscape or seascape; 

.c;b) Avoiding, remedying or mitigating other adverse effects; 

9 ReGO~RisiR9 ami pre'JiEliR€I for tRo flositi'Jo Gontril~H:Jtions of existin§J intrmJl:lcoGi species 

to tRose val"es; 

a) COAtrelliA~ tRe aaverse effeGts 01 ~est s~eGies, ~reveRtiA~ tReir intrea"Gtien ana 

FOSl:lcin€l their spreag; 

.cIe) Encouraging enhancement of those areas and values wRiffi that contribute to the 

significance of the natural feature, landscape or seascape. 

(dv) Policy 3.2.5 Identifying highly valued natural features, landscapes and seascapes 

Identify natural features, landscapes and seascapes, which are highly valued for their 

contribution to the amenity or quality of the environment but which are not outstanding, using 

the attributes in Schedule 3. 

(cm) Policy 3.2.6 Managing highly valued natural features, landscapes and seascapes 

_ Maintain or enhance highly valued natural features, landscapes and seascapes by 

all of the following: 

a) Avoiding significant adverse effects on those values _ that contribute to the high 

value of the natural feature, landscape or seascape; 

b) Avoiding, remedying or mitigating other adverse effects; 

m ReGegflisiRll-8nEl-;>revi<IiR~eF-i>esilive-Genlfib"tions of e)(istin~ introa"Gea s~eGies to 

those 'JaII:JOs; 

!Do Controllin€l the 3sverse effects of post species, ,",reveRting tl=ieir introEll:lctioA--aRtt 

redloJcin§J their SJ3FoaEl; 

.@l Encouraging enhancement of those values _ that contribute to the high value of 

the natural feature, landscape or seascape. 

The issue relates to policy 3.2.4 on outstanding natural landscapes ("ONLs") and 

features. This policy does not protect ONLs in themselves but their "outstanding values" . 

That immediately raises a question' about how the "outstanding values" of an ONL can 

be isolated and whether they should be. I would have preferred submissions on the 

legality and/or completeness/certainty of this policy. It seems to me that an outstanding 

... "landscape" under the RMA may be more than the sum of its values. 

Are there other outstanding issues? 

I am indebted to my colleague Judge Hassan for asking this question (in proceedings on the proposed 
Queenstown Lakes District Plan). 
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[14] Finally, the outstanding consent memoranda that were on hold and are now being 

(provisionally) resolved by the court are 'Chapter 3' and 'Implementation and Glossary'. 

The Council needs to advise the court if there are further outstanding topics (other than 

those awaiting decisions). For example an asterisk to the PORPS refers to various 

methods still being subject to challenge. 

[15] I also note that, the Council's 11 January 2019 memorandum confirmed the final 

wording of objective 3.1. This memorandum was not, however, signed by all the parties. 

The Council confirmed that all parties who had an interest in Chapter 3 were consulted 

but I will reserve leave for any party to advise the court if they have any issues with the 

final wording. 

Reservation of leave 

[16] I will reserve leave for any party to apply further if they wish to resolve anyone 

or more of the issues raised above. 

[17] I should add that I do not wish to be seen as encouraging (or discouraging) 

applications under the leave reserved in Order [C]. Even if parties consider after reading 

this decision that the RPS is incomplete, or uncertain (or possibly illegal) in parts, they 

may prefer to raise these issues in the future in more focused cases where the alleged 

defect is squarely before the relevant local authority or the courts. Indeed that may be a 

preferable course of action . However fairness to parties who have not had the time to 

think about these issues, or the expertise to guide them , requires that I reserve such 

leave. 

For the court: 
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AYRBURN FARM DEVELOPMENT 
LIMITED AND BRIDESDALE FARM 
DEVELOPMENTS LIMITED 

(ENV-2016-CHC-108) 

CLUTHA DISTRICT COUNCIL 

(ENV-2016-CHC-105) 

DARBY PLANNING LP 

(ENV-2016-CHC-110) 

DUNEDIN CITY COUNCIL 

(ENV-2016-CHC-084 ) 

ENVIRONMENTAL DEFENCE 
SOCIETY INCORPORATED 

(ENV-2016-CHC-122) 

FEDERATED FARMERS OF NEW 
ZEALAND INCORPORATED 

(ENV-2016-CHC-120) 

HENLEY DOWNS LAND HOLDINGS 
LIMITED 

(ENV-2016-CHC-111) 

HORTICULTURE NEW ZEALAND 

(ENV-2016-CHC-114) 

OCEANA GOLD NEW ZEALAND 
LIMITED 

(ENV-2016-CHC-103) 

OTAGO WATER RESOURCE USERS 
GROUP 

(ENV-2016-CHC-124) 
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Schedule 

PIONEER ENERGY LIMITED 

(ENV-2016-CHC-121 ) 

PORT OTAGO LIMITED 

(ENV-2016-CHC-86) 

QUEENSTOWN AIRPORT 
CORPORATION LIMITED 

(ENV-2016-CHC-117) 

RAVENS DOWN LIMITED 

(ENV-2016-CHC-85) 

REAL JOURNEYS LIMITED 

(ENV-2016-CHC-109) 

REMARKABLES PARK LIMITED AND 
QUEENSTOWN PARK LIMITED 

(ENV-2016-CHC-119) 

ROYAL FOREST AND BIRD 
PROTECTION SOCIETY OF NEW 
ZEALAND INCORPORATED 

(ENV-2016-CHC-102) 

TRANSPOWER NEW ZEALAND 
LIMITED 

(ENV-2016-CHC-113) 

TRUSTPOWER LIMITED 

(ENV-2016-CHC-82) 

WISE RESPONSE INCORPORATED 

(ENV-2016-CHC-106) 
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SCHEDULE A 

PART B Chapter 3 Otago has high quality natural resources and ecosystems 

People and communities need to sustainably The stistaiRaI:Jle managemeRt ef the 
environment,,-iRGitidiRg safegtlardiRg Safeguarding the life-supporting capacity of natural 
resources and recognising the intrinsic values of ecosystems,is are essential to provide 
for the current and future wellbeing of people and communities. 

The economy, particularly primary production, tourism, and mineral and petroleum 
exploration and extraction, strongly relies on the quantity and quality of natural resources 
and the ecosystem services they provide. 

This chapter begins with the recognition and maintenance of all natural resources. The 
second part focuses on the identification, protection, and enhancement of natural 
resources that are nationally or regionally important. This chapter is not concerned with 
sustaining mineral resources for future generations. 

Objective 3.1 The values (including intrinsic values) of ecosystems and natural 
resources are recognised, and maintained, aRfJIor enhanced 
where degraded 

Policy 3.1.1 Fresh water 

Safeguard the life-supporting capacity of fresh water and manage fresh water to: 

al Maintain good gualitv water and enhance water gualitv where it is degraded, 
including for: 

i. Important recreation values, including contact recreation; and, 

ii. Existing drinking and stock water supplies; 

b 1 Maintain or enhance aquatic: 

i. Ecosystem health; 

ii. Indigenous habitats; and, 

iii. Indigenous species and their migratorv patterns. 

cl Avoid aquifer compaction and seawater intrusion; 

dl Maintain or enhance. as far as practicable: 

i. Natural functioning of rivers. lakes, and wetlands. their riparian margins. 
and aquifers; 

ii. Coastal values supported by fresh water; 

iii. The habitat of trout and salmon unless detrimental to indigenous biological 
diversity; and 

iv. Amenitv and landscape values of rivers, lakes, and wetlands; 

el Control the adverse effects of pest species, prevent their introduction and reduce 
their spread; 

fl Avoid, remedy or mitigate the adverse effects of natural hazards, including flooding 
and erosion; and, 

gl Avoid, remedy or mitigate adverse effects on existing infrastructure that is reliant 
on fresh water. 
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MaRage tresh water ta aehiel'e aN af the feNawiRg: 

a) MaiRtaiR ar eRhaRee eeasystem health iR aN Otaga af/uifers, ami rivars, laxes, 
we#aRfls, aRfl their margiRs; 

&) MaiRtaiR ar aRhaRee the raRga aRfl ex/eRt af haMats flreviflefl l3y fresh water, 
iRe,lueliRg tha hal3itat af Iraut aRfl salmaR; 

6) ReeagRise aRfl flffil,if1e fer the migratary flat/ems af freshwflter SfJaeias, URieSS 
fle~'imeRtal ta iR€#geRaus l3ialsgieal eIi'lersity; 

k) 

') 

/Waifl af/uifer eamflaetiaR aRfl seawater iRto'YsiaR iR af/uifers; 

MaiRtaiR gaafl water f/uaUty, iRelucliRg iR tRe eaaslal mariRe area, ar aRhaRee il 
where it has l3aeR f1egraflefl; 

.lAaiRlaiR ar aRRaRee eaasta! '1alues; 

.lAaiRlaiR ar aRhaRee the Ralura,l fURetiaRiRg af ,"i'lars, laxes, aRfl we#aRfls, their 
riflariaR margiRs, aRfl af/uifers; 

MaiRtaiR ar-eRRflRee IRe f/uaUty aRfl reiial3i1ily af eifisliRg flriR/fiRg aRfl slaex waler 
s!JfJfJiies; 

ReeagRise aRfl wal<ifle fer iFRfJartaRI reereatiaR valuas; 

fl.4aiRtaiR sr eRhaRee the ameRity aRfl klRflse8fJe 'la,lues af ril'ars, laxes, aRfl 
we#aRfls; 

GaRka,l IRa afl'larse etteets af flasl SfJeeies, flrel<aRI their iRlreflueliaR aRfl refluee 
their SfJreafl; 

/\I<aifl, remefly armitigate Ihe afll'erse etteets afRalural Razarfls, iRe/ueliRg fleafliRg 
aRfl eresiaR; 

/waifl, remef1)o', ar mitigate afll<erse etteets aR existiRg iRfras~"!Jelu,<e that is reliaRI 
aR fresh walar. 

Policy 3.1.2 Beds of rivers, lakes, wetlands, and their margins 

Manage the beds of rivers, lakes, wetlands. their margins, and riparian vegetation to: 

a J Safeguard the life supporting capacity of fresh water: 

bJ Maintain good guality water, or enhance it where it has been degraded: 

cJ Maintain or enhance bank stability; 

dJ Maintain or enhance ecosystem health and indigenous biological diversity 

eJ Maintain or enhance. as far as practicable: 

i. Their natural functioning and character: and 

ii. Amenitv values; 

fJ Control the adverse effects of pest species. prevent their introduction and reduce 
their spread: and. 

gJ Avoid. remedy or mitigate the adverse effects of natural hazards, including flooding 
and erosion. 

.lAaRage the eefls af Fil<ers, ,1a/ms, wa#aRfls, their margiRs, aRfl riflariaR 'lagalaliaR la 
aeRia'le aN af the fellewiRff 

a) 

&) 

6' I 

e' I 

MaiRtaiR ar eRRaRee IReir Ralura,l fURetiaRiRg; 

.lAaiRtaiR gaafl water f/uauty, ar aRRaRee il wRere it Ras l3eeR flegraflafl; 

.lAaiRtaiR ar eRRaRee e6asystam Raalth aRfl iReligeRaus l3ia,lagiea,l cIi'larsil),; 

.lAaiRtaiR aF aRRaRee Ralural eRa,"8eler; 

MaiRtaiR ar eRRaRee ameRi/)< va,lues; 
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f) CeRlre! tAe adverse effeGts et pesl speGies, weveRI tAeir iRlroduGlieR aRd reduGe 
tAeir spread; 

g) Aveid, remed'}' er mitigale IRe ad\'erse effeGls et Ratura! Razards, iRGludiRg #oediRg 
aRd eresieR; 

R) MaiRiaiR er eRRaRGe GaRk slaG,iWy 

Method 3: Regional Plans 

Method 3.1.3, Method 3.1.13 

Method 4: City and District Plans 

Method 4.1.3, Method 4.1.15 

Method 6 : Non RMA Strategies and Plans 

Method 6.7 

Policy 3.1.3 Water allocation and use 

Manage the allocation and use of fresh water bv undertaking all of the following: 

a) Recognising and providing for the social and economic benefits of sustainable 
water use: 

b) Avoiding over-allocation, and phasing out existing over-allocation, resulting from 
takes and discharges: 

~ERsure Ensuring the efficient allocation and use of water by-liFlderta,4iRg aN et tAe 
fel.'evdRg: 

ai) Requiring that the velume ef water al/ocated does not exceed what is 
necessary for its efficient use; 

:!lifl Encouraging the development or upgrade of infrastructure that increases 
IJSe efficiency; 7 

iii. Providing for temporary dewatering activities necessary for construction or 
maintenance. 

Policy 3.1.4 Water shortage 

Manage for water shortage by undertaking aI/ of the fol/owing: 

a) Encouraging land management that improves moisture capture, infiltration. and 
soil moisture holding capacity. 

lH!t Encouraging col/ective coordination and rationing of the take and use of water 
when river flows or aquifer levels are lowering, to avoid breaching any minimum 
flow or aquifer level restriction to optimise use of water available for taking: 

QIJ) Providing forERwuFagiRg water harvesting and storage, subject to al/ocation limits 
and flow management, to reduce demand on water bodies during periods of low 
flows. 

Policy 3.1.5 Coastal water 

Manage coastal water to: 

a) Maintain coastal water guality or enhance it where it has been degraded; 

b) Maintain healthy coastal ecosystems, the range of indigenous habitats provided by 
the coastal marine area, and the migratory patterns of indigenous coastal water 
species or enhance these values where they have been degraded: 

c) Maintain or enhance important recreation values: 
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dJ Maintain or enhance. as far as practicable: 

i. Coastal values: and 

ii. The habitats provided by the coastal marine area for trout and salmon 
unless detrimental to indigenous biological diversity. 

eJ Control the adverse effects of pest species. prevent their introduction and reduce 
their spread. 

Manage Goastal Vlater to aGhio'iO all of the foNowing: 

a1 Maintain or onhanGo hoaith,' Goastal eGosystems; 

I:J1 Maintain or onhanGo the range of halJitats pre,1ded lJy tho Goastal marine area, 
inGluding tho halJitat of trout and salmon; 

GJ ReGogniso and prel1do for the migratory patterns of Goastal '!.'Btor speGies unffiss 
detrimental to indigenous lJiologiGal di'iersity; 

dJ MaintaiR Goastal "'.<ater €/uaNty or enhanGe it .... <here it has eeen degraded; 

oJ Maintain or enhanGo Goastal '1BIues; 

f) ReGognise and prol1do for im{ioFiant reGreation l'Blues; 

g) Contrel the adve::se offeGts of pest speGies, pre'ient their introduGtion and reduGe 
their spread. 

Policy 3.1.7 Soil values 

Safeguard the life-supporting capacity of soil and manage soil to: 

aJ Maintain or enhance as far as practicable 

i. Soil biological diversitv: 

ii. Biological activity in soils: 

iii. Soil function in the storage and cycling of water, nutrients, and other 
elements through the biosphere: 

iv. Soil function as a buffer or filter for contaminants resulting from human 
activities, including aguifers at risk of leachate contamination: 

v. Soil fertility where soil is used for primary production: 

b J Where a J is not practicable, minimise adverse effects: 

cJ Recognise that urban and infrastructure development may result in loss of soil 
values. 

dJ Control the adverse effects of pest species. prevent their introduction and reduce 
their spread; 

eJ Retain the soil mantle where it acts as a repository of historic heritage objects 
unless an archaeological authority has been obtained. 

Manage soi's to aGhieve-all-ef the following: 

Maintain or enhanGe their lifo sUf3f3orting Gapacity; 

a) Maintain or enhanGe-50illJiologiGal di,'ersity; 

b) Maintain or enhanGfHMologiGal aGtivity in soils; 

c) Maintain or enhanGo soil ~nGtion in the storaf}e and OJ'GUnf} of vlBter, nutrients, and 
other effiments threugh tho lJiosphere; 

d) Maintain or onhanGo soil 'unGtion as a lJuffer or ,,iller foHiOntaminants resuiting 
from human aGti0ties, inGluding a€/uifors at rislt of.loaGhato Gontamination; 

e) Maintain or onhanGo soil resourees for primary preduGtion; 
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g) 

9 • 

Maintain IRe seH mantie VlRero it acts as a repesitef}' ef RisteriG Reritage ebjeGts 
unless an arfiRaee,!egiGa,! aulRerity Ras laeen elatainee; 

Avoie IRe G.<eatien ef Gentaminatee.lane; 

Centre'! tRe ae.'e."8e e#eGts ef pest S{JeGies, pro vent IReir iAlreeuctien ane roeuGe 
tReir S{J.<eae. 

Policy 3.1.8 Soil erosion 

Minimise soil erosion resulting from activities, by undertaking all of the following: 

a) Using appropriate erosion controls and soil conservation methods; 

b) Maintaining vegetative cover on erosion prone land; 

c) Remediating land where significant soil erosion has occurred; 

d) Encouraging activities that enhance soil retention. 

Policy 3.1.9 Ecosystems and indigenous biological diversity 

Manage ecosystems and indigenous biological diversity in terrestrial. freshwater and 
marine environments to: 

a) Maintain or enhance: 

i. Ecosvstem health and indigenous biological diversity including habitats of 
indigenous fauna; 

ii. Biological diversity where the presence of exotic flora and fauna supports 
indigenous biological diversity; 

b) Maintain or enhance as far as practicable: 

i. Areas of predominantlv indigenous vegetation; 

ii. Habitats of trout and salmon unless detrimental to indigenous biological 
diversity; 

iii. Areas buffering or linking ecosystems; 

c) Recognise and provide for: 

i. Hydrological services. including the services provided by tall tussock 
grassland; 

ii. Natural resources and processes that support indigenous biological 
diversity; 

d) Control the adverse effects of pest species, prevent their introduction and reduce 
their spread. 

Manage eGelry'Stems ane inciigeneus laie,!egiGa,! €liversity in ter.<estria'!, fresRwater ane 
marine environments ta aGRia'le aN af IRe fellawing: 

a) Maintain at enRanGe eGalry'Stem Rea,!IR ane in€ligenaus laie!egiGa'! €lil'ersi!y; 

6' I 

€I) 

e) 

Maintain er enRanGe laie!egiGal €liversit)' \'IRero IRe wasanGa af elfetiG flora ane 
fauna s/JfJfJar!s in€ligenfJIJ5-tJielagiGal eil'ersit)'; 

Maintain ar enRanGe aroas efprofleminantiy in€ligeneus .'egetatien; 

Recegnise ane proviee fer imparlant R}'€lrelegiGal serviGes, inGluciing tRe sePiiGes 
We·A€leelay tussaG!r grasslane; 

ReGegnise ane pro'liee fer natural .<esewses ane wecesses tRat SUfJfJarl 
incJigenaus laia!agiGa! €liversity; 
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f) MaiRlaiR or eRhaRse haeilals of iRfJifjeROIJS Sfgesies aRd IRe haMal of IrolJl aRd 
saimoR lRal are ilRfJortaRI for resreatioRal, sommer6ial, 6IJIIIJrai or sIJstomary 
PIJrposes; 

fJ} CORtrol the adl'erse effosls of pest spesies, prfJ'leRt their iRtrodlJslioR aRd redIJse 
lReir Sf9read. 

Policy 3.1.10 BiodiYersity in the coastal environment 

Avoid significant adverse effects and avoid. remedv or mitigate other adverse effects of 
activities on: 

a 1 Areas of predominantlv indigenous vegetation in the coastal environment; 

b 1 Habitats in the coastal environment that are important during the vulnerable life 
stages of indigenous species; 

cl Indigenous ecosystems and habitats that are only found in the coastal environment 
and are particularly vulnerable to modification. including estuaries, lagoons, 
coastal wetlands. dunelands, intertidal zones. rocky reef systems. eelgrass and 
saltmarsh; 

dl Habitats of indigenous species in the coastal environment that are important for 
recreational. commercial. traditional or cultural purposes; 

e 1 Habitats, including areas and routes, important to migratory species; and 

fl Ecological corridors. and areas important for linking or maintaining biological 
values identified under this policy. 

Policy 3.1.1342 Environmental enhancement 

Encourage, facilitate and support activities wi1ieh that contribute to eRhaRSiRfj the 
resilience and enhancement ofthe natural environment, by ORe or more of IRe fol/ev.~Rfj 
where applicable: 

a) Improving water quality and quantity; 

b) Protecting or restoring habitat for indigenous species; 

c) Regeneratingjndigenous species; 

d) Mitigating natural hazards; 

e) Protecting or restoring wetlands; 

f) Improving the health and resilience of' 

i. Ecosystems supporting indigenous biological diversity ; 

ii. Important ecosystem services, including pollination; 

g) Improving access to rivers, lakes, wetlands and their margins, and the coast; 

h) Buffering or linking ecosystems, habitats and areas of significance that contribute 
to ecological corridors; 

i) Controlling pest species. 

Objective 3.2 Otago's significant and highly-valued natural resources are 
identified, and protected, or enhanced where degraded 

Issue: 

Otago has significant and highly-valued natural resources. These include outstanding 
natural features, landscapes, seascapes, indigenous biological diversity , water bodies 
and soil, which all have intrinsic value and help to create the region's identity and support 
the region's wellbeing. 
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These highly valued resources can become degraded if they are not adequately 
protected from inappropriate subdivision, use and development. and so deserve a 
greater degree of recognition. 

Resource degradation can adversely affect the social, cultural and economic wellbeing 
of people and communities. 

Policy 3.2.1 Identifying significant indigenous vegetation and habitats 

Identify areas and values of significant indigenous vegetation and significant habitats of 
indigenous fauna, using the attributes detailed in Schedule 4. 

Policy 3.2.2 Managing significant indigenous vegetation and habitats 

Protect and enhance areas of significant indigenous vegetation and significant habitats 
of indigenous fauna, by all of the following: 

a) In the coastal environment. avoiding adverse effects on: 

i. The values that contribute to the area or habitat being significant; 

ii. Indigenous taxa that are listed as threatened or at risk in the New Zealand 
Threat Classification System lists; 

iii. Taxa that are listed by the International Union for Conservation of Nature 
and Natural Resources as threatened; 

iv. Indigenous ecosystems and vegetation types that are threatened in the 
coastal environment, or are naturally rare; 

v. Habitats of indigenous species where the species are at the limit of their 
natural range, or are naturally rare; 

vi. Areas containing nationally significant examples of indigenous community 
types; and 

vii. Areas set aside for full or partial protection of indigenous biological diversity 
under other legislation; 

ab) AI'oioiRfj aOI'erse effeels OR Beyond the coastal environment, and in the coastal 
environment in significant areas not captured by a) above, maintaining those 
values that contribute to the area or habitat being significant; 

BC) Avoiding significant adverse effects on other values ofthe area or habitat; 

f!El Remedying when other adverse effects cannot be avoided; 

fH!) Mitigating when other adverse effects cannot be avoided or remedied; 

{§) Encouraging enhancement of those areas and values wtIiGI1 that contribute to the 
area or habitat being significant; 

gf) Controlling the adverse effects of pest species, preventing their introduction and 
reducing their spread. 

Policy 3.2.4 Managing outstanding natural features, landscapes and 
seascapes 

Protect, enhance aRd or restore outstanding natural features, landscapes and 
seascapes, by all of the following: 

a) In the coastal environment, avoiding adverse effects on the outstanding values of 
the natural feature, landscape or seascape; 

t2a) /'woioiRfj aoverse effeels OR Beyond the coastal environment, maintaining #lese 
the outstanding values whieh eORiriblJIe 10 the sifjAifieaRee of the natural feature, 
landscape or seascape; 
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QI3) Avoiding, remedying or mitigating other adverse effects; 

§l ReeafjAisiAfj aAii {Jtal'idiAfj fe..- IRe (Jasilive eaAlril3uliaAs at eJrislmfj iAlredueed 
SfJeeies la IRase 'laliJes; 

d) CaAlrel#Afj IRe adverse effeels at (Jesl SfJeeies, wel'eAliAfj IRei..- iAlraooeliaA aAd 
retitJf;iAfj lRei..- SfJread; 

fie) Encouraging enhancement of those areas and values wRi6R that contribute to the 
significance of the natural feature, landscape or seascape. 

Policy 3.2.6 Managing highly valued natural features, landscapes and 
seascapes 

P.raleel Maintain or enhance highly valued natural features, landscapes and seascapes 
by all of the following: 

a) Avoiding significant adverse effects on those values wRi6R that contribute to the 
high value of the natural feature, landscape or seascape ; 

b) Avoiding, remedying or mitigating other adverse effects ; 

§l ReeafjAisiAfj aAd {JltJ",idiAfj fer {Jasilil'e eaAtril3utiaAs at f))(isliAfj iAtreooeed s{Jeeies 
ta lRasa values; 

f!:l CaAtralliAfj IRe advel'se effeels at {Jest SfJeeies, (Jrel'eAIiAfj lReir .'RtraooeliaA aAd 
reooemfj lReir SfJread; 

Yti Encouraging enhancement of those values wRi6R that contribute to the high value 
of the natural feature, landscape or seascape. 

Policy 3.2.7 Landward extent of the coastal environment 

Identify the landward extent of the coastal environment, recognising that the coastal 
environment eaAsisls at aAe a..- mare af IRe feUawiAfj includes: 

a) The coastal marine area; 

b) Islands within the coastal marine area; 

c) Areas where coastal processes, influences or qualities are significant, including 
coastal lakes, lagoons, tidal estuaries, saltmarshes, coastal wetlands, and the 
margins of these; 

d) Areas at risk from coastal hazards; 

e) Coastal vegetation and the habitat of indigenous coastal species including 
migratory birds; 

f) Elements and features that contribute to the natural character, landscape, visual 
qualities or amenity values, 

g) Items of cultural and historic heritage in the coastal marine area or on the coast; 

h) Inter-related coastal marine and terrestrial systems, including the intertidal zone; 
and 

i) Physical resources and built facilities, including infrastructure, that have modified 
the coastal environment. 

Policy 3.2.8 Identifying high and outstanding natural character in the coastal 
environment 

Identify areas and values of high and outstanding natural character in the coastal 
environment, WRete aAe ar mare af IRa fellaw·iAfj attril3utes al:e met which may include 
matters such as: 

a) Natural elements, processes and patterns; 
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b) Biophysical, ecological, geological and geomorphological aspects; 

c) Natural landforms such as headlands, peninsulas, cliffs, dunes, wetlands, 
estuaries, reefs, freshwater springs and surf breaks; 

d) The natural movement of water and sediment; 

e) The natural darkness ofthe night sky; 

f) Places or areas that are wild or scenic; 

g) A range of natural character from pristine to modified; 

h) Experiential attributes, including the sounds and smell of the sea; and their 
context or setting. 

Method 2: Regional, City and District Council Relationships 

Method 2.1, Method 2.2 

Method 3: Regional Plans 

Method 3.1.5 

Method 4: City and District Plans 

Method 4 . 1 .~ Method 4.2.2 

Method 5: Research, Monitoring and Reporting 

Method 5.1.2 b. 

Policy 3.2.9 Managing the outstanding natural character of the coastal 
environment 

Preserve or enhance the outstanding natural character of the coastal environment, by 
all of the following: 

a) Avoiding adverse effects on those values whish that contribute to the outstanding 
natural character of an area; 

b) Avoiding, remedying or mitigating other adverse effects; 

c) Recognising and providing for the contribution of existing introduced species to the 
natural character of the coastal environment; 

d) Encouraging enhancement of those values whieh that contribute to the outstanding 
natural character of an area; 

e) Controlling the adverse effects of pest species, prevent their introduction and 
reduce their spread. 

Policy 3.2.10 Managing the high natural character of the coastal environment 

Preserve or enhance the high natural character of the coastal environment, by all of the 
following: 

a) Avoiding significant adverse effects on those values whieh that contribute to the 
high natural character of an area; 

b) Avoiding, remedying or mitigating other adverse effects; 

c) Recognising and providing for the contribution of existing introduced species to 
the natural character of the coastal environment; 

d) Encouraging enhancement of those values whieh that contribute to the high 
natural character of an area; 

e) Controlling the adverse effects of pest species, prevent their introduction and 
reduce their spread. 
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Policy 3.2.13 Identifying outstanding freshwater bodies 

Identify freshwater bodies where anyone or more of the following significant values are 
outstanding: 

a) Naturalness ; 

b) Amenity or landscape values; 

c) Kai Tahu cultural values; 

d) Recreational values; 

e) Ecological values; 

f) Hydrological values. 

Policy 3.2.14 Managing outstanding freshwater bodies 

Protect outstanding freshwater bodies by all of the following: 

a) Al'oifiiRfj Maintaining the values that sifjRifioaRI afiverse o#eols OR those 'o'8,/[les 
whiGh contribute to the water body being outstanding; 

b) Avoiding. remedying or mitigating other adverse effects on the water body ; 

c) Controlling the adverse effects of pest species. preventing their introduction and 
reducing their spread; 

d) Encouraging enhancement of those values whiGh that contribute to the water 
body being outstanding. 

Policy 3.2.15 Identifying the significant values of wetlands 

Identify the significant values of wetlands. having regard to all of the following: 

a) Degree of naturalness; 

b) Amenity or landscape values; 

c) Kai Tahu cultural values; 

d) Recreational values; 

e) Ecological function and values; 

f) Hydrological function and values; 

g) Geomorphological features and values. 

Policy 3.2.16 Managing the values of wetlands 

Protect the function and values of wetlands by all of the following: 

a) A'/oifiiRfj sifjRifioanl afi'ieFse e#eots OR Maintaining the significant values of #Ie 
wetlands; 

b) Avoiding. remedying or mitigating other adverse effects; 

c) Controlling the adverse effects of pest species. preventing their introduction and 
reducing their spread; 

d) Encouraging enhancement whiGh that contribute§. to the values of the wetland. 

eJ Encouraging the rehabilitation of degraded wetlands. 

Policy 3.2.17 Identifying significant soil 

Identify areas of soil that are significant aooorfiing 10 ORe or more of, using the following 
criteria: 
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a) Land classified as land use capability I, II and IIle in accordance with the New 
Zealand Land Resource Inventory; 

b) Degree of significance for primary production; 

c) Significance for providing contaminant buffering or filtering services; 

d) Significance for providing water storage or flow retention services; 

e) Degree of rarity. 

Policy 3.2.18 Managing significant soil 

Protect Manage areas of significant soil, by aI/ of the fol/owing: 

al Maintaining those values which make the soil significant; 

&' I 

tT' I 

Aveiding significant adverse effeGts en lI1ese values wiliGil make tile se.i' 
signifiGant; 

Aveiding, remedying er mitigating eliler adl'erse effeGts; 

Recognising that loss of significant soil to urban development urBan e)(pansien 
en signifiGant sei.ls may occur in accordance with any future development 
strategy Be appropriale due te ieGatien and fJ,"6>rimily Ie e)(isting urBan 
de'ielefJmenl and infraslruGlure; 

Controlling the adverse effects of pest species, preventing their introduction and 
reducing their spread. 

Method 3: Regional Plans 

3.1.3 Policies 3.1.1, 3.1.2, and to 3.1 .5, and Policies 4.3.3, 4.4.1 and 4.4.3: 

a. Manage land use and vegetation removal within the beds of lakes and 
rivers, wetlands, riparian areas, and in the coastal environment; 

b. In appropriate circumstances, provide for activities that have a 
functional need to be located in the beds of rivers, lakes, wetlands, and 
their margins. 

c. /3, Manage change in river morphology; 

d. IT. Encourage restoration of water margins; 

e, fh Managing noise in the coastal marine area; 

fee Identify freshwater management units that include aI/ freshwater 
bodies in Otago in accordance with the National Policy Statement for 
Freshwater Management 2014; 

M Maintain good water quality and improve it where it is degraded. 

h. Provide for resource users, people and communities that rely on fresh 
water within environmental limits; 

i. Set limits and targets to give effect to the National Policy Statement for 
Freshwater Management 2014; 

Method 4: City and District Plans 

4.1.4J Policies 3.1 .2, 3.1.9 and 3.2.2: by including provisions to; 

a. mMaintain or enhance ecosystems and biological diversity; anfi-Ie 

b. eProtect significant indigenous vegetation and significant habitats of 
indigenous fauna;: 

c. Control the clearance or modification of indigenous vegetation and 
habitats of indigenous fauna; 
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4.1.15 Policv 3.1.2. 4.3.3. 4.4.1 and 4.4.3: bv providing. in appropriate 
circumstances. for activities that have a functional need to be located in the 
beds of rivers. lakes. wetlands. and their margins. 

Schedule 3 Criteria for the identification of outstanding natural featuresL 

landscapes and seascapes, and highly valued natural features, 
landscapes and seascapes 

The identification of natural features, landscapes and seascapes will ee easee SR, elit 
RSt #mitee ts, have regard to the following criteria: 

1. Biophysical attributes a. Natural science factors, including geological, 
topographical, ecological and dynamic components 

b. The presence of water including in seas, lakes, rivers 
and streams 

c. Vegetation (native and exotic) 

2. Sensory attributes a. Legibility or expressiveness- how obviously the 
feature or landscape demonstrates its formative 
processes 

b. AmeRilv Aesthetic values including memorability and 
naturalness 

c. Transient values including presence of wildlife or 
other values at certain times of the day or year 

d. Wild or scenic values 

3. Associative attributes a. Whether the values are shared and recognised 

Schedule 4 

b. Cultural and spiritual values for Kai Tahu, identified 
by working, as far as practicable, in accordance with 
tikanga Maori; including their expression as cultural 
landscapes and features 

c. Historical and heritage associations 

Criteria for the identification of areas of significantjndigenous 
vegetation and habitat of indigenous fauna 

The identification of areas of significant indigenous vegetation and habitat of indigenous 
fauna are assessed against all of the following criteria. Areas will be considered 
significant where they meet one or more of the following criteria. 

1. Representativeness An area that is an example of an indigenous vegetation 
type or habitat that is typical or characteristic of the 
natural diversity of the relevant ecological district or 
coastal marine biogeographic region. This may include 
degraded examples of their type or represent all that 
remains of indigenous vegetation and habitats of 
indigenous fauna in some areas. 
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2. Rarity 

3. Diversity 

4. Distinctiveness 

5. Ecological Context 

An area that supports: 
a. An indigenous species that is threatened, at risk, or 

uncommon, nationally or within an ecological district 
or coastal marine biogeographic region: 

b. Indigenous vegetation or habitat of indigenous fauna 
that has been reduced to less than 20% of its former 
extent nationally, regionally or within a relevant land 
environment, ecological district, coastal marine 
biogeographic region or freshwater environment 
including wetlands; 

c. Indigenous vegetation and habitats within originally 
rare ecosystems. 

An area that supports a high diversity of indigenous 
ecosystem tyPes. indigenous taxa or has changes in 
species composition reflecting the existence of diverse 
natural features or gradients. '/efjetatien and i'laBitats et 
imJ.i[}eneus fauna er eensists ef a cliverse ranfje er 
sequense et interrelated I<efjetatien and i'laBitat ty(3es. 
Ti'le defjree et cIi'/ersity si'leulti Be refereneed te s(3esifis 
semmunities i. e. /el<e/s et diversity I<aryinfj sifjnifisant.'y 
Between eemmunities anti i'laBitat ty(3es. 

An area that supports or provides habitat for: 
a. Indigenous species at their distributional limit within 

Otago or nationally; 
b. Indigenous species that are endemic to the Otago 

region; 
c. Indigenous vegetation or an association of 

indigenous species that is distinctive, of restricted 
occurrence, or has developed as a result of an 
unusual environmental factor or combinations of 
factors. 

The relationship of the area with its surroundings, 
including: 
a. An area that has important connectivity value 

allowing dispersal of indigenous vegetation and 
fauna between different areas; 

b. An important buffering function that helps to protect 
the values of an adjacent area or feature; 

c. An area that is important for indigenous fauna during 
some part of their life cycle, either regularly or on an 
irregular basis, e. g. for feeding, nesting, breeding, or 
refuges from predatiOn. 

6. Coastal Environment An area identified in accordance with Policy 11 of the 
NZCPS. 

This schedule applies to indigenous vegetation and habitat of indigenous fauna in the 
terrestrial, coastal and marine environments. 

The Regional Council holds additional information to inform decision making on these 
criteria including the rationale for criteria and examples of areas representing these 
criteria. 
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SCHEDULE B 

Method 2.1.3 

2.1 Regional, city and district councils together will: 

2. 1.3 Applv an integrated management approach to address the 
relationship between land use and both fresh and coastal water. 

Method 2.2.3 

2.2 Regional, city and district councils may: 

2.2.3 Delegate or transfer anyone or more of their functions, powers or 
duties from one local authority to another in accordance with section 
33 of the RMA, and where this provides an effie/eRt aRd effective 
service. 

Method 3.1.3 

Objectives, policies and methods to implement the following policies: 

3.1.3 Policies 3.1 .1, 3.1.2. aRd to 3.1.5. and Policies 4.3.3. 4.4.1 and 
4.4.3. 

Method 4.1.4 

a. Manage land use and vegetation removal within the beds of 
lakes and rivers. wetlands. riparian areas, and in the coastal 
environment; 

b. In appropriate circumstances, provide for activities that have a 
functional need to be located in the beds of rivers, lakes, 
wetlands, and their margins. 

£.bc Manage change in river morphology; 

d. (T. Encourage restoration of water margins; 

e.dec Managing noise in the coastal marine area; 

f e, Identify freshwater management units that include all 
freshwater bodies in Otago in accordance with the National 
Policy Statement for Freshwater Management 2014; 

g,.f Maintain good water quality and improve it where it is 
degraded 

h. Provide for resource users, people and communities that relv 
on fresh water within environmental limits; 

i. Set limits and targets to give effect to the National Policv 
Statement for Freshwater Management 2014; 

Objectives, policies and methods to implement the following policies: 

4.1 .4J Policies 3.1.2,3.1.9 and 3.2.2: by including provisions to~ 

Method 4.2.4 

a. mMaintain or enhance ecosystems and biological diversity; aRd 
te 

b. f?Protect significant indigenous vegetation and significant 
habitats of indigenous fauna;;: 

c. Control the clearance or modification of indigenous vegetation 
and habitats of indigenous fauna; 

4.1 Implementing district plans. 
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4. 2.4 Policies 4.5.1, 4.5.2, and 5.3.1: by preparing or requiring structure 
plans for large scale land use changes, including subdivision: 

Method 5.2.2 

5.2 Research 

5.2.2 Regional, city and district councils together will: 

Method 6.5.1 

a. Research and share information relevant to the effects of land 
use on water, including: 
i. The values supported by the catchment; 
ii. Riparian vegetation cover or any land cover w/'Iif;R that 

contributes to supporting freshwater values, such as 
tussock grasslands; 

iii. Land use changes which might have significant effects on 
freshwater values; 

iv. Areas particularly sensitive to land use changes, such as 
sensitive aquifers and water-short catchments; 

v. The effects of land use on erosion; 
b. Research and share information relevant to the effects of land 

use on: 
i. Coastal network infrastructure; 
ii. Coastal values; 
iii. Coastal hazards; 
iv. Riparian vegetation cover or any land cover w/'Iif;R that 

contributes to supporting coastal values, or mitigating 
coastal hazards; 

v. Areas particularly sensitive to land use changes. 

6.5 Pest management strategy 

6.5. 1 The regional council will: 

Method 9.2.1 

a. Develop and implement a Pest Management Strategy for the 
control of pest species including those which: 

i. Have adverse effects on the natural character of the 
coastal environment; 

ii. Have adverse effects on significant indigenous biological 
diversity; 

iii. Have significant adverse effects on indigenous biological 
diversity; 

iv. Have adverse effects on outstanding natural features, 
landscapes, seascapes and highly valued natural 
features, landscapes and seascapes. 

v. Have propensity for spread, including wilding trees. 

b. Have regard to indigenous biological diversity when preparing 
any Regional Pest Management Strategy and prioritising pest 
management activities, including: 

i. Any areas of significant indigenous vegetation and 
significant habitats of indigenous fauna; 

ii. Any local indigenous biological diversity strategies. 

9.2 Facilitation 

9.2.1 Regional, city and district councils will may facilitate the restoration of 
natural wetlands or construction of artificial wetlands, particularly 
when it contributes to the: 
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a. Management of diffuse discharges to water; 

b. Protection or restoration of indigenous species; 

c. Mitigation of natural hazards; 

d. Restoration of the natural character of wetlands. 

Method 9.2.2 

9.2.2 Regional, city and district councils will mav facilitate the restoration or 
enhancement of riparian margins, particularly when they: 

Method 9.2.3 

a. Improve the health and resilience of ecosystems supporting 
indigenous biological diversity; 

b. Restore or rehabilitate indigenous biological diversity and 
natural character; 

c. Encourage the natural regeneration of habitats, including 
habitats for indigenous species. 

d. Contribute to a safe network of active transport infrastructure; 

e. Improve access to rivers, lakes, wetlands and their margins; 

f Mitigate risks of erosion. 

9.2.3 Regional, city and district councils will may facilitate initiatives that 
support: 

Method 9.2.4 

9.2.4 

a. Communitv-based development of strategies and plans to 
maximise communitv. ecosystem and natural resource 
resilience at a scale sufficient for those natural and physical 
resources; 

ba. The conservation of indigenous vegetation; 

ceo Conservation of biological diversity; 

de. Maintenance or enhancement of coastal values, including 
restoration or rehabilitation of the natural character; 

ed. The protection or restoration of the significant values of 
wetlands; 

fe. Co-ordination of the services provided by operators of lifeline 
utilities, essential and emergency services across and beyond 
Otago; 

gf Energy conservation and efficiency, at a community or 
individual scale; 

lliJ.. Small scale renewable electricity generation; 

Regional, city and district councils will may facilitate coordination 
between lifeline utilities for emergency management, including by: 

a. Recognising the interconnections between lifeline utilities; 

b. Encouraging any development or upgrade of infrastructure 
which would resolve potential weaknesses in emergency 
management. 
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Biodiversitv Offsets Measurable canservation outcomes resulting from actions designed to 

compensate for residual adverse biodiversity impacts arising from praject 

development after appropriate avoidance, minimisation, remediation and 

mitigation measures have been taken. The goal of biodiversity offsets is tc 

achieve no net loss and preferably a net gain of biodiversity on the ground. 

No net loss 

Wetland 

In the cantext of biodiversity offsets, means no net loss with respect to: 

a) Species abundance, population structure, and camposition (e.g. 

individual species or species groups) 

b) Habitat structure (e.g. vegetation tiers, vegetation pattern) 

c) Ecasystem function (e.g. nutrient cycling rates) 

d) People's use of and cultural values associated with biodiversity (e. ( 

particularly valued habitats or species). 

Wetland includes permanently or intermittently wet areas, shallow water, 

and land water margins that support a natural ecasystem of plants and 

animals that are adapted to wet conditions. 

In this Regional Policy Statement. 'wetland' excludes any wetland 

canstructed for the purpose of water guality management 
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jBEFORE THE ENVIRONMENT COURT 

Court: 

Hearing: 

Date of Decision: 

Date of Issue: 

IN THE MATTER 

AND 

BETWEEN 

AND 

Decision No. [2016] NZEnvC ) ?fo 

of the Resource Management Act 1991 

of an application for declarations under 
sections 31 0 and 311 of the Act 

ARAPATA TRUST LIMITED 

(ENV-2016-AKL-000252) 

Applicant 

AUCKLAND COUNCIL 

Respondent 

Environment Judge DA Kirkpatrick sitting alone pursuant to s 279 
of the Act 

On the papers 

30 November 2016 

\ C\e- c c=? fV'. .be,- zo I b 

DECISION OF THE ENVIRONMENT COURT 

A: The Auckland Council is ordered to pay to Arapata Trust Limited the sum of 

$5,000.00 as costs in this proceeding. 

REASONS 

Summary 

[1] Arapata Trust Limited (Arapata) seeks an award of costs under s 285 of the Act 

against the Auckland Council in respect of legal costs incurred on an application for 

declarations which was withdrawn by Arapata on the eve of the hearing. 

[2] The basic facts of the case are not in issue, but the nature of the circumstances 

and the basis on which the application for costs is contested are such that it is 

Arapata Trust Limited v Auckland Council 
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necessary to consider the events giving rise to this proceeding and the central legal 

issue raised in it in order to determine whether any order as to costs should be made 

and, if so, what that order should be. 

[3] I am satisfied that the factual position giving rise to this proceeding is clear, 

undisputed and sufficiently fully set out in the affidavits filed by the parties that I can 

consider the central legal issue and reach a conclusion on it and then proceed to 

determine the application for costs in light of that. 

[4] The central legal issue is: Does the holder of a current but unimplemented land 

use resource consent require any further resource consent for the already consented 

use of land when a new or changed plan provision comes into effect? This issue 

focuses on the meaning and effect of s 9(3)(a) of the Act. Section 9(3) imposes a 

restriction on the use of land in a manner that contravenes a district rule (which 

includes a proposed rule that has legal effect under s 868 of the Act), but subject to an 

exception in s 9(3)(a) for a use that is expressly allowed by a resource consent. 

[5] The exception in s 9(3)(a) is for a use which is allowed by a resource consent, 

rather than the contravention of a rule. The rules in any relevant operative or proposed 

plan may change but that use of land is still consented. The notification of a new rule 

which would otherwise apply to the use under s 868 does not mean that a further 

resource consent is required. 

[6] As Arapata holds a current resource consent to refurbish the existing building 

and rebuild the roof annex at 83 Albert Street, it does not require any further resource 

consent to use land in that way or to undertake those activities. It is entitled to an award 

of costs as compensation for being put to expense in bringing its application for 

declarations because of the Council's unfounded requirement that it seek a further 

resource consent. 

Background 

[7] Arapata owns a four-storey commercial building at 83 Albert Street, on the 

southern corner with Kingston Street in central Auckland . It acquired this property on 

1 July 2015. At that time, the property was : 

(a) subject to a Character Overlay under the operative Auckland District Plan 
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(Central Area section); and 

(b) the subject of a submission by Heritage New Zealand Pouhere Taonga 

(HNZPT) that the building be included in the Schedule of Significant Historic 

Heritage Places in the proposed Auckland Unitary Plan, and a further 

submission by Arapata's predecessor in title in opposition to that 

submission. 

[8] Sometime after acquiring the property, Arapata reached agreement with HNZPT 

that the building could be scheduled as a significant historic heritage place in the 

Auckland Unitary Plan subject to HNZPT's written approval to various works proposed 

by Arapata. The proposed works included: 

(a) refurbishing , strengthening and extending the existing building ; and 

(b) constructing a further four storeys atop the existing building. 

[9] On 31 August 2015 Arapata applied to the Council for resource consent to 

undertake these proposed works. On 22 October 2015 resource consent was granted 

by the Council to Arapata to undertake all of the proposed works. The granting of this 

consent was considered in terms of: 

(a) under the operative Auckland District Plan (Central Area section) ; 

(i) Rule 5.5.1 relating to activities in the Central Area subject to the 

character overlay as defined in Appendix 13; 

(ii) Rule 5.5.3 relating to new buildings or additions subject to urban 

design control; and 

(iii) Rule 9.7.1 .2(a)(ii) relating to a shortfall of o·ne loading space; and 

(b) under the proposed Auckland Unitary Plan (as notified), Rule 3.J .5.1.1 

relating to work within 50m of a site and place of significance to Mana 

Whenua. 

In terms of HNZPT's submission requesting the scheduling of the building as a 
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significant historic heritage place, as at 22 October 2015 that submission had not been 

the subject of a recommendation by the Auckland Unitary Plan Independent Hearings 

Panel to the Auckland Council nor of any decision by the Auckland Council. 

[11] On 22 July 2016 the Auckland Unitary Plan Independent Hearings Panel 

recommended to the Council that it accept the submission of NZHPT in relation to the 

building and on 19 August 2016 the Council notified its decision accepting that 

recommendation. There was no appeal against that decision. 

Dispute and application for declaration 

[12] Sometime after the granting of its resource consent, Arapata decided not to 

proceed with its full proposal, choosing instead to undertake only the works proposed to 

refurbish the existing building and rebuild the existing roof annex. On 22 September 

2016, Arapata advised the Council of its intentions, and asked what the implications of 

this would be with regard to the existing resource consent, in particular seeking 

certainty that there would be no need to make an amendment to the resource consent. 

The Council responded on the same day with the following statement: 

The works which you have described below would be acceptable without a resource 

consent variation . The refurbishments described below are within the scope of the 

existing resource consent, and the new additions not going ahead would not have an 

impact on the existing building's scale or character. 

[13] Then on 26 September 2016, the Council advised Arapata as follows: 

Although the works are already consented, the building's exteriors are now scheduled 

under the PAUP DV [proposed Auckland Unitary Plan - decisions version]. The building 

wasn't scheduled under the PAUP (notified version) and the operative district plan, so 

heritage matters were not addressed under the original consent. 

As such, the refurbishment and alterations to the building's exterior would trigger the 

need for a new resource consent for alterations to a heritage building under the PAUP 

DV. 

Heritage consents are exempt from any processing or deposit fees . 

[14] Arapata immediately protested that it considered it had dealt with all heritage 

Unfortunately, the agreements met [sic] with Heritage NZ or our heritage team does not 

negate the requirement for a resource consent under the PAUP DV. The rules under the 
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PAUP DV have legal effect (as of 19 August 2016) and resource consents are now 

required under this plan . Although a resource consent has been approved for the works 

under the operative District Plan and PAUP (notified version), the decision does not 

expressly provide for alterations to a historic heritage building . We have confirmed this 

with a principal planner from the practice and training team at Council ... 

We understand your concerns and appreciate the work that has been put into this 

process to date. Due to the minor nature of the work, we don't anticipate that there will 

be any major issues and the application will be able to be processed in a timely manner 

(with no fees required to be paid) . 

[15] On 28 September 2016 Arapata lodged its application for declarations in this 

proceeding supported by an affidavit of Mark Graeme Kirkland, a principal of Arapata 

which set out the foregoing facts. Essentially, Arapa~a sought declarations confirming 

that it could carry out works at 83 Albert Street pursuant to its resource consent under s 

9(3)(a) of the Act. 

[16] Arapata also sought an urgent fixture on the grounds, as evidenced in Mr 

Kirkland's affidavit, that: 

(a) it had made representations to its bank that it had all necessary consents to 

undertake a refurbishment of its building; . 

(b) it had entered into agreements with a builder to start work on 1 February 

2017 and with existing and future tenants as to the timing and extent of the 

works; and 

(c) it needed to conclude its finance arrangements by 31 October 2016 and 

lodge its application for a building consent by 15 November 2016 to meet its 

commitments. 

[17] The Court put this proceeding on its priority track and allocated an urgent fixture 

for 12 October 2016. 

[18] No notice of opposition was lodged by the Council, but on 10 October 2016 the 

Council lodged an affidavit made by Karen Glenis Long, a senior planning officer 

employed by the Council, in response. Ms Long's evidence about primary facts and the 

~ equence of events is consistent with Mr Kirkland's evidence. Relevantly, Ms Long's 
~ 

~ fidavit also includes the following statements: 
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(a) at paragraph 3.3, that the Council's confirmation on 22 September 2016 

had been made in relation to the scope of the existing resource consent, 

and at the request of Arapata did not extend to the impact of the proposed 

Auckland Unitary Plan on its ability to carry out the proposed works; 

(b) at paragraph 3.4, that the resource consent had not been implemented; 

(c) at paragraphs 4.1 - 4.3, that a combination of the provisions of ss 148(4)(a) 

(Auckland Council to consider recommendations and notify decisions on 

them) , 152 (Proposed plan deemed approved or adopted on and from 

certain dates) and 153 (RMA provisions relating to legal effect of rules 

apply) of the Local Government (Auckland Transitional Provisions) Act 2010 

(LG(ATP)A), and ss 86A-G of, and clause 1 0(4) of Schedule 1 to, the Act 

meant that the historic heritage overlay schedule was in effect, that the 

building was now scheduled as a Category B historic heritage place and 

that Rule 017.4.1 (clauses A3, A6, A9, A10 and A12) of the proposed 

Auckland Unitary Plan (decisions version) now applied; and 

(d) at paragraphs 4.9 and 4.1 0, that there were two key implications of this: 

(i) the proposal to refurbish the building now required resource consent, 

although it did not require such consent at the time of the application 

for resource consent or the decision granting resource consent in 

2015; 

(ii) neither the assessment of environmental effects accompanying the 

application nor the Council's decision on the application included 

specific consideration of the historic heritage features of the building, 

including listed matters apparently taken from the assessment criteria 

in the proposed plan relating to Rule 017.4.1 and the clauses cited 

above. 

[19] On 11 October 2016, the parties advised the Court that they had reached 

agreement on a settlement with Arapata withdrawing its application, but without 

ould agreement on that not be able to be reached. 
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Application for costs 

[20] In accordance with the Court's directions, Arapata made its application for costs 

on 4 November 2016. In its application Arapata: 

(a) advised that the Council had offered to process with urgency Arapata's 

application for an additional resource consent and that such an application 

had been made on a without prejudice basis on 30 September 2016. 

Arapata had received advice from the Council that this application would be 

granted on 11 October 2016, at which time the Court was advised of the 

position. The second resource consent was granted on 12 October 2016. 

(b) submitted that it had settled with the Council on these terms in the interests 

of expediency, preferring to obtain certainty as to its position and to avoid 

the cost of a contested hearing. 

(c) sought "an appropriate contribution" towards its legal costs in respect of 

preparing and filing its application for declarations and preparing legal 

submissions for hearing. A schedule of time records was presented 

showing a total of $8,662.50 (net of GST) as the charge-out value of the 

time spent by counsel and an associate preparing and filing the application 

for declarations and preparing for the hearing. No award was sought in 

respect of the costs of preparing the application for further resource consent 

in acknowledgement that those were not the costs of the proceeding. 

(d) submitted that it had been put to unnecessary expense because it was 

wrong for the Council to contend that a further resource consent was 

required, and that Arapata was forced to incur the costs of making an 

application for declarations to the Court to address the error of the Council's 

position given its need to meet its contractual commitments to its bank, 

builder and tenants on a timely basis. 

[21] In response, the Council submitted: 

(a) If any party should be awarded costs, it should be the Council because the 

dispute had been resolved in accordance with the Council's position that a 

further resource consent was necessary. However, because the dispute 
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had been resolved without a ruling to determine who was successful, the 

Council took the position that costs should lie where they fall. 

(b) Arapata had applied to the Court unnecessarily, and on that basis the 

Council would be entitled to make its own application against Arapata on 

the grounds that Arapata had been unsuccessful and its proceedings 

should never have been commenced. 

(c) Echoing the matters of law set out in Ms Long's affidavit at paragraphs 4.1 -

4.10 (and summarised above at [13]): 

i. that the notification of the decisions version of the proposed Auckland 

Unitary Plan had triggered the application of its historic heritage 

provisions to the proposed work at 83 Albert Street and the 

consequent need for an additional resource consent pursuant to s 153 

LG(ATP)A and s 868 of the Act; and 

ii. that the agreement between Arapata and HNZPT did not and could 

not avoid the need to obtain the additional resource consent had legal 

effect. 

(d) Arapata's application for declarations had been brought "no doubt" to apply 

pressure to the Council to change its position and that as a result the 

Council had been put to unnecessary expense. 

(e) With reference to this Court's Practice Note, that costs are not usually 

awarded against a Council unless it has failed to perform a duty or acted 

unreasonably or has imposed an unusual restriction which is not ultimately 

upheld. The Council pointed out that, as the proceeding had been 

withdrawn , no finding of that kind had been made, nor had any finding as to 

the factors for an increased award of costs identified in cases such as 

Development Finance Corporation NZ Ltd v Bielby1 been made. 

Arapata lodged further submissions in reply, making the following points: 

(a) It did not rely on its agreement with HNZPT and acknowledged that the 

(1991) 1 NZLR 587 (HC) at 594-5. 
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agreement did not bind the Council. 

(b) The issue is that it is wrong for the Council to say that a further resource 

consent is required. 

(c) S 9 of the Act governs this situation, and s 868 and the making of decisions 

on submissions on the Auckland Unitary Plan are irrelevant. 

(d) The work to be undertaken is expressly allowed by the first resource 

consent. 

(e) Arapata's settlement with the Council was pragmatic and was made without 

prejudice to its position. 

(f) There is a significant potential adverse effect on others if the Council says 

that the notification of the decisions version of the proposed Auckland 

Unitary Plan means that existing consent holders need further resource 

consents, which may involve significant risk if further consent is then 

withheld or is made subject to more onerous conditions than the first 

consent. 

The central issue 

[23] The central legal issue between the parties may be stated in this way: Does the 

holder of a current but unimplemented land use resource consent require any further 

resource consent for the already consented use of land when a new or changed plan 

provision comes into effect? 

[24] Arapata says that the answer to this question is "no" while the Council says that 

the answer is "yes". Their respective submissions present an argument about the 

relationship between ss 9 and 868 of the Act. In that sense, the issue has wider 

importance than its application to the facts of this case: it raises an issue as to the 

relationship between the provisions in Part 5 of the Act relating to standards, policy 
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[25] The facts of this case are sufficiently clear to enable the issue to be considered. 

The submissions of the parties in relation to costs also address the merits of the parties' 

respective positions on the central legal issue to a degree that shows that , 

notwithstanding the agreement to withdraw the application for declarations, this issue is 

not moot. It is important to be clear that this case is not unusual in terms of the nature 

of the first resource consent and that there is nothing on the face of the documents or 

raised in any submission to suggest that this consent stands apart from other consents. 

On that basis I will address this issue as part of this decision on costs . 

[26] Section 9 relevantly provides: 

(3) No person may use land in a manner that contravenes a district rule unless the 
use-

(a) is expressly allowed by a resource consent; 

[27] Section 868 provides: 

868 When rules in proposed plans and changes have legal effect 

(1) A rule in a proposed plan has legal effect only once a decision on submissions 
relating to the rule is made and publicly notified under clause 1 0(4) of Schedule 1, except 
if-

(a) subsection (3) applies; or 

(b) the Environment Court, in accordance with section 860, orders the rule to 
have legal effect from a different date (being the date specified in the court 
order) ; or 

(c) the local authority concerned resolves that the rule has legal effect only once 
the proposed plan becomes operative in accordance with clause 20 of 
Schedule 1. 

(2) However, subsection (1)(c) applies only if-

(a) the local authority makes the decision before publicly notifying the proposed 
plan under clause 5 of Schedule 1; and 

(b) the public notification includes the decision; and 

(c) the decision is not subsequently rescinded (in which case the rule has legal 
effect from a date determined in accordance with section 86C) . 

(3) A rule in a proposed plan has immediate legal effect if the rule-

( a) protects or relates to water, air, or soil (for soil conservation) ; or 

(b) protects areas of significant indigenous vegetation ; or 

(c) protects areas of significant habitats of indigenous fauna; or 

(d) protects historic heritage; or 

(e) provides for or relates to aquaculture activities. 

(4) For the purposes of subsection (2)(c), a decision is rescinded if-

(a) the local authority publicly notifies that the decision is rescinded; and 

(b) the public notice includes a statement of the decision to which it relates and 
the date on which the recision was made. 

(5) For the purposes of subsection (3), immediate legal effect means legal effect on 
and from the date on which the proposed plan containing the rule is publicly notified 
under clause 5 of Schedule 1. 
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[28] "District rule" is defined in s 2 of the Act to have the meaning given to it in 

s 43MB where it is defined to mean "a rule made as part of a district plan or proposed 

district plan in accordance with s 76." That definition is subject to s 868 and clause 

1 0(5) of Schedule 1. It follows that s 868 has an important relationship with s 9(3) 

because the former provision sets out the basis on which a district rule in a proposed 

plan may have legal effect under the restriction in the latter provision. 

[29] I note here that s 153 LG(ATP)A, which is one of a number of provisions in that 

Act governing the way in which the Auckland Unitary Plan is to be prepared and was 

cited in the Council's submissions, simply confirms that ss 86A to 86G of the Act apply, 

with all necessary modifications, to a rule in the proposed Auckland Unitary Plan. 

[30] Section 9(3) imposes a restriction on the use of land in a manner that 

contravenes a district rule (being any rule in an operative plan or any rule in a proposed 

plan which has legal effect under s 868), but subject to an exception in sub-paragraph 

(a) for a use that is expressly allowed by a resource consent. Similar exceptions are 

made for existing uses and activities under ss 1 0 and 1 OA in sub-paragraphs (b) and 

(c). It is important to observe that while s 9(3) is expressed as such a restriction , the 

exception to that restriction in s 9(3)(a) is for a use which is allowed by a resource 

consent, rather than for the contravention of a rule . Even though it is the contravention 

of a rule that gives rise to the requirement for a resource consent, the consent is for the 

use of land. 

[31] This aspect of s 9(3) is consistent with other provisions in the Act relating to the 

nature of resource consents. In s 2 of the Act, "use" in certain sections (including ss 9 

and 1 0) is defined to mean, relevantly among other things, "reconstruct ... a structure 

... on .. . land." The definition does not refer to "use" in terms of any rule in a plan that 

may apply to it. As defined in s 87 A, a "resource consent" is "a consent to do 

something" that would otherwise contravene one or other of sections 9 or 11 - 158 of 

the Act. In this context, to do something must mean an activity, which for the purposes 

of s 9 means a use of land and in terms of the definition of "use" in s 2 means some 

action in relation to that land. 
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involve an assessment of the effects of the activity against any relevant provisions of 

such a document (as required in an assessment of effects on the environment by 

clauses 2(1 )(g) and 2(2)(a) and (b) of Schedule 4 to the Act), it is still the activity that is 

assessed in terms of the statutory requirements, rather than simply a contravention of a 

rule. 

[33] The first consent granted to Arapata is expressed as a consent to the following 

proposal : 

To refurbish , strengthen and extend the existing building at the subject site including the 

addition of five floors with the provision for restaurant space on the ground floor, office 

activities on levels 1-7 and a penthouse suite on levelS. 

[34] The consent document states: 

The resource consents are: Land use consents (s9)- R/LUC/2015/3529 ... 

and then lists the rules in the operative and proposed plans which would be 

contravened by the proposal (as already set out in paragraph [9] above) and the activity 

status in respect of each rule. 

[35] On fi rst glance, it appears from this statement as if the resource consent is 

limited to those listed contraventions of certain rules . In my opinion that is not the 

correct way in which to interpret and understand a resource consent and the form of the 

document is not determinative of its substantive effect. The relevant statutory 

provisions, as discussed above, do not support such an approach. In reality, those 

listed rules which are contravened by the proposal do not, by themselves, describe the 

use of the land. The listed rules are the reasons why resource consent was required , 

but the reasons for the decision address "the proposed development" in its entirety and 

the conditions attached to the resource consent (which form part of if) relate to the 

whole of the works. The use of land is described in the proposal , including the plans 

and drawings accompanying the application and which are incorporated into the 

resource consent by general condition 1 which provides: 

Except as amendment (sic) by the conditions that follow, the proposed restaurant and 

office activity shall be carried out in accordance with the plans and all the information 

submitted with the application, detailed below, and all referenced by the Council as 

The definition of "resource consent" in s 2 of the Act includes "all conditions to which the consent is 
subject. " 
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consent number R/LUC/2015/3529: ... 

[36] The consequence of a land use resource consent being considered as a 

consent which allows a person to use land in a particular way, as distinct from simply 

being a consent to contravene a particular rule, is that the rules in any relevant 

operative or proposed plan may change but that use of land is still consented. On that 

approach there is nothing in s 868 which would alter the effect of a current resource 

consent under s 9(3)(a). 

[37] The Council 's position, if accepted, would effectively mean that a resource 

consent only authorises, for the purposes of s 9(3)(a) , those contraventions of district 

rules that might be specifically provided for in the terms of the consent. That approach 

to the interpretation of s 9(3) would mean that a person undertaking an activity pursuant 

to a resource consent in such terms would require a further resource consent should 

there be any change to any relevant rule applicable to that activity at any time in the 

future. In the event of any change to the operative plan or any review of it by a 

proposed plan , every holder of a resource consent would need to determine whether 

any new or changed rule affected their use of land and, if it did, apply for a further 

resource consent so that the use of land (in terms of its contraventions of rules) would 

still be expressly allowed under the new or changed rule. 

[38] That outcome would impose a significant on-going compliance burden on every 

person in the district using land pursuant to a resource consent. It would put all such 

persons in significantly worse position than any person continuing to use land in a 

similar way but as an existing use under s 10 of the Act and protected by s 9(3)(b) . A 

person whose use of land could occur under existing use rights would not be affected 

by any new or changed rule because s 1 0 of the Act specifically allows lawfully 

established uses to continue regardless of any such rule. · There does not appear to be 

any reason why such a significant difference in the operation or effect of s 9(3) should 

exist between the exception for land uses which are the subject of a resource consent 

under s 9(3)(a) and the exception for those which are subject to existing use rights 

under s 9(3)(b) . 

[39] Given that an existing use must be "established," that is, in existence, it is 

pertinent to consider whether there is any basis on which to distinguish between 
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exercise a resource consent is governed by when it commences under s 116 and when 

it terminates. Subject to any particular conditions of a consent which may limit works to 

certain times or dates or seasons, a resource consent is a continuing right to do the 

thing for which consent has been granted. As a continuing right, the legal ability of the 

consent holder to do that thing is the same whether they have started to do it or not. 

The only difference relates to termination: an unimplemented resource consent will 

lapse under s 125 of the Act unless given effect to within a certain period of time, while 

the duration of a resource consent that has been given effect to is governed by s 123 of 

the Act. That difference, while important, does not appear to affect the issue in this case 

either as a matter of principle or in terms of the facts of this case. 

[40] Even if the Council's approach were narrowed to apply only to the holders of 

unimplemented resource consents, it would still mean, as this case demonstrates, that 

a person who had obtained a resource consent and, on the basis of that consent, 

entered into binding arrangements with a bank, a builder and tenants, would then be 

subject to the risk, almost completely beyond their control , of being told they require 

some further resource consent at any stage of the development up until the original 

resource consent had been given effect to. Given the many different ways in which the 

implementation of consents may lawfully occur, or how existing use rights might arise, it 

is difficult to see how such an approach could be justified in pursuit of the purpose of 

the Act or on any other principled basis of avoiding , remedying or mitigating any 

adverse effects of the already consented activity on the environment. 

[41] There is also an issue of retrospectivity. The Council 's position on the 

interpretation of and relationship between s 9(3)(a) and s 868 would mean that the 

rights obtained on the grant of a resource consent would be changed by a future 

change to the rules in the plan, without any act or omission on the part of the consent 

holder. A person who had previously been using land lawfully in accordance with a 

resource consent for such use under s 9(3) would, on the Council's approach and in the 

absence of a further resource consent, then be acting in contravention of s 9 and thus 

potentially committing an offence under s 338(1 )(a) of the Act. 

[42] 

For the purposes of the Interpretation Act, "enactment" includes regulations. Under s 76(2) of the 
Act a rule in a district plan has the force and effect of a regulation in force under the Act. 
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should govern current activities. 4 As the principal texts on interpretation explain, the 

principle is not an absolute rule: it must give way before any express statutory language 

and may be reduced in its ambit by a purposive interpretation in the context of the 

statutory regime and its application to the facts of a particular case to do justice or to 

avoid injustice. 5 

[43] One strong element of the principle against giving an enactment retrospective 

effect is that the Courts will seek to preserve existing rights where changes to those 

rights are not the purpose of the enactment.6 Those familiar with the legislative history 

of the Act will know that the almost invariable transitional provision in successive 

amendment Acts has been to provide that the amendments do not affect proposed 

rules which were notified, or applications or other matters relating to a resource consent 

that had been lodged or initiated, before the commencement of the amendment Act? 

But even more pertinent in this case is the protection of existing uses from later district 

rules under s 10 of the Act,8 which is a clear example of the principle being given legal 

effect. As discussed above, the operation of s 868 has no effect on existing uses and 

there is no clear reason why a resource consent holder under the Act should be in any 

worse position in terms of s 9 than the holder of existing use rights. 

[44] For those reasons, I conclude that a holder of a resource consent for a specified 

use or activity is not required to obtain a further resource consent for the same use or 

activity when a new or changed rule comes into effect. 

[45] I therefore hold that as Arapata holds a current resource consent to refurbish 

the existing building and rebuild the roof annex at 83 Albert Street, it does not require 

any further resource consent to use land in that way or to undertake those activities. 

The Council was wrong to say, after the grant of the first consent and on the basis of it 

having notified its decisions version of the proposed Auckland Unitary Plan, that a 

further resource consent was required. It could not require a re-assessment of the 

consented use or activities based on a rule which did not have legal effect when the 

consent was granted and which does not have retrospective effect. It is on this basis 

that I proceed to consider the application for costs. 

4 
Bennion , Statutory Interpretation, 2nd ed. 1992, p. 214. 

See Burrows and Carter, Statute Law in NZ, 51
h ed. 2015, pp. 619-628; and Craies on Legislation, 

81
h ed . 2004, Chap. 10.3, pp. 389-399; 

Maxwell on the Interpretation of Statutes, 1 ih ed . 1969, p. 218. 

See e.g. ss 151 and 160, Resource Management (Simplifying and Streamlining) Amendment Act 
2009. 
Also, before the commencement of the Act, ~ee s 90 Town and Country Planning Act 1977. 
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Costs 

[46] The Court's power to award costs is conferred by s 285 of the Act, which 

relevantly provides: 

(1) The Environment Court may order any party to proceedings before it to pay to any 

other party the costs and expenses (including witness expenses) incurred by the 

other party that the court considers reasonable. 

[47] The discretion conferred by s 285 is broad and a great deal of case law exists 

as to the principles which apply to the exercise of that discretion. Principles which are 

particularly relevant to this case appear to be as follows: 

(a) There is no general rule in the Environment Court that costs follow the 

event. 9 

(b) Costs are ordered to require an unsuccessful party to contribute to the 

costs reasonably and properly incurred by a successful party. 10 

(c) Costs are awarded not as a penalty but as compensation where that 

is just. 11 

(d) An award may compensate parties for costs unnecessarily incurred as 

a result of proceedings which should not have been brought. 12 

(e) Costs at a higher level than usual party and party costs may be 

awarded where particular circumstances justify that, including where: 

(i) the process of the court has been abused; 

(ii) arguments are advanced that are without substance; 

(iii) the case is poorly presented or the hearing is unnecessarily 

lengthened; 

(iv) opportunities for compromise could reasonably have been 

expected but a party has failed to explore them; and 

Culpan v Vase Decision A064/93. 
Hunt v Auckland CC Decision A068/94. 
Foodstuffs (Otago Southland) Properties Ltd v Dunedin CC [1996) NZRMA 385. 

Paihia and District Citizens Assn Inc v Northland RC (1995) 2 ELRNZ 23. 
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(v) a party takes a technical or unmeritorious point of defence.13 

(f) Where wasted costs have been incurred, such as where a hearing 

has had to be adjourned or a proceeding has been withdrawn at a · 

very late stage, the party who is not responsible for the adjournment 

or withdrawal may be entitled to costs. 14 

[48] I accordingly approach my decision on this application for costs on the basis 

that the award should be a reasonable contribution towards costs incurred by the 

successful party rather than a penalty on the unsuccessful party. In terms of what 

constitutes success in a proceeding where the case did not proceed to a full hearing, I 

take into account the central issue between the parties, the approach they have taken 

to the resolution of that issue and the degree to which the Court can assess the merits 

of their positions and approaches. In many cases that are discontinued before trial, 

even where that occurs at a late stage, the basis of the discontinuance is often an 

agreement which addresses the issue of costs . In some cases, a settlement prior to 

hearing effectively prevents the Court from assessing the merits.15 Unusually in this 

case, the withdrawal of the application for declarations did not resolve the central issue 

between the parties and they have placed it squarely back before the Court in their 

submissions on costs. This has meant that the Court has been able to assess the 

question of costs with regard to the merits of the arguments advanced on the central 

issue. 

[49] Arapata's grounds in support of its application are set out in summary above at 

paragraphs [20] and [22] . It has been put to cost in applying for declarations to protect 

its rights as a consent holder. While it was Arapata which withdrew its application at a 

very late stage, I accept that it agreed to the settlement proposed by the Council, 

except as to costs, in order to obtain certainty as to its ability to undertake the works for 

the sake of its other contractual commitments that could be adversely affected by any 

delay. 

[50] The Council's response to the application is set out in summary above at 

paragraph [21 ]. The Council's main ground of opposition may be summarised as being 

that as the proceeding was withdrawn , neither party was "successful" and accordingly 

Development Finance Corporation NZ Ltd v Bielby (1991) 1 NZLR 587 (HC) at 594-5. 

08 Holdings Ltd v Whangarei DC [201 0] NZEnvC 164. 

Bridgecorp Holdings Ltd (in rec.) v Hamilton CC Decision A21/08 

041



18 

costs should lie where they fall. Apparently as an alternative, the Council suggests that 

it is the successful party because the dispute has been resolved in a manner that is 

consistent with its position that a further resource consent was required. Linked to this 

is the Council's suggestion that Arapata brought its proceedings "no doubt" to apply 

pressure to the Council to change its position in that regard. 

[51] These arguments on behalf of the Council might have merit had the Council 

presented some robust argument to show why the holder of a current resource consent 

to undertake particular works could be required to obtain a further resource consent in 

respect of the same works where some proposed rules, previously not in effect, had 

come into effect. The submissions presented by the Council address this but for the 

reasons set out above, I do not accept those submissions. I do not consider that this is 

a marginal issue. No robust argument has been presented to show any basis on which 

s 9(3)(a) should be interpreted to make the rights conferred by a resource consent 

subject to future changes to the rules in a plan. 

[52] While in some respects the withdrawal of the proceeding on the eve of hearing 

gives rise to wasted costs, the issue is whether it is appropriate in the particular 

circumstances of this case for costs to be awarded in favour of the party withdrawing 

the proceeding, rather than (as would be more common) the party responding . I accept 

the evidence of Mr Kirkland and the submissions on behalf of Arapata that its 

agreement with the Council to seek a further consent was done so as to obtain certainty 

as to its ability to undertake proposed works on its building and in light of its 

commitments to its bank, its builder and its tenants . I do not accept the Council's 

submission that the proceeding was brought to put pressure on the Council to change 

its position: had that submission been supported by some analysis to show that the 

declarations sought were overly technical or otherwise unmeritorious, then there may 

have been a basis for it. 

[53] For the reasons set out above, I am satisfied that Arapata's position is clearly 

supported by s 9(3)(a) and that is not altered in any way by s 868 of the Act. In relation 

to the positions taken on the central legal issue, this case bears some similarities to 

those where costs have been awarded against a local authority which has acted in a 

way that unduly restricts the rights of the other party without a reasonable justification 

For example, Stacey v Auckland Council [2011] NZEnvC 184 at [8] - [9] and Canterbury RC v 
Waimakariri DC Decision C?0/02 at [16] - [24]. 
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[54] I conclude that Arapata is entitled to an award of costs. It seeks an "appropriate 

contribution" to the cost of the time spent by its counsel and an associate in preparing 

and filing the application and in preparing for hearing of $8,662.50 (net of GST). 

[55] While the case law indicates a "rule of thumb" of a "comfort zone" (rather than 

any deliberate policy) for awards of costs in the region of 25-33 percent of the actual 

and reasonable costs and expenses incurred, 17 I am satisfied that a degree of uplift is 

warranted in this case because the Council pursued an unjustified requirement for a 

further resource consent notwithstanding that it knew that Arapata held a resource 

consent for that use of land. In all the circumstances, in my judgement a reasonable 

award is $5,000.00. 

[56] I order the Auckland Council to pay to Arapata Trust Limited the sum of 

$5,000.00 as costs in this proceeding. 

For the Court: 

DA Kirkpatrick 
Environment Judge 

17 
Emerald Residential Ltd v North Shore CC Decision A51/2004; Baxter v Tasman DC [2011] 
NZEnvC 119. 
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JUDGMENT OF THE COURT

A The appeal is allowed.

B We declare that:

(a) In deciding whether to notify the application, the Rodney District

Council was required to take into account the relevant

outstanding landscape classifications of the affected land in the

Auckland Regional Policy Statement.

(b) There was no need to notify the Auckland Regional Council under

s 94.
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(c) In deciding whether to notify the application, the Rodney District

Council was entitled to take into account the conditions which it

proposed to impose as part of the consent.

B There is no order as to costs.

____________________________________________________________________
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Introduction

[1] The coastline extending north from Te Henga (Bethells Beach) to Muriwai,

some 25 kilometres west of the metropolitan area of the City of Auckland, is of great

natural beauty.  In 2005 the Rodney District Council (RDC) granted resource

consent for the construction of a large house within view of the Te Henga walkway

in a manner arguably inconsistent with the Auckland Regional Policy Statement

(ARPS) of the Auckland Regional Council (ARC).  Acting under s 93 of the

Resource Management Act 1991 (RMA), the RDC made a decision that it was not

necessary to publicly notify the application, or to inform the ARC before making its

consent decision under s 104, which imposed certain conditions.  The ARC learned

of the project when it received a complaint from a member of the public who saw the

construction in progress.

[2] Whereas the ARC’s regional plan had identified the coastline as of high

amenity value, the RDC’s district plan did not accord the area the same status, and in

its s 93 decision the RDC did not take into account the ARC or national instruments

(higher order instruments).  The ARC applied to the High Court for judicial review

of the decision and was unsuccessful.  It now appeals.

[3] The ARC does not pursue on appeal its challenge to the consent decision

because of the good faith of the applicants for consent, and to that extent the

proceeding is moot.  But because of the general importance of resolving doubts

about the respective roles and responsibilities of the two councils we accepted their

joint request to hear argument upon three major questions of general importance.

[4] The issues we have agreed to determine are:

(1) Was the RDC obliged to consider the higher order instruments when

considering its notification decision?

(2) Is the ARC “affected” so it should have been notified?
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(3) In making its decisions on notification, can a council as consent

authority take into account prospective conditions of consent as

mitigating the effects of the activity?

[5] All members of the Court agree that the second question is to be answered no

and the third is to be answered yes.  We are unable to agree as to the answer to the

first question, which Ellen France J would answer no and I would answer yes.  It

follows that the answer of the Court will be in accord with the intermediate position

taken by the President: that in this case, although not as a general rule, the answer is

yes.  The difference results from an imprecision in the drafting of the RMA which

may perhaps warrant Parliament’s consideration in its current review of the Act.

[6] I record that the challenged determinations were made on 21 July 2005 under

ss 93 – 94 of the RMA to process the application without notification, and under

s 104 and the associated conditions provision, s108, to grant resource consent.  The

amendments to relevant sections by the Resource Management Amendment Act

2005 did not come into effect until 9 August 2005 and are therefore to be

disregarded.

[7] It should be added that the members of the Court recognise that the

environment in question is of importance to Māori.  But because the tangata whenua

were not represented before us we have declined to consider issues of particular

concern to them.

Issue 1: was the RDC obliged to consider the higher order instruments when
considering its notification decision?

[8] The answer in my opinion is yes.  I begin with Harrison J’s approach and

outline the parties’ submissions before setting out my own analysis.

The High Court decision

[9] Harrison J was not satisfied that the RDC erred in law by not taking account

of Part 2 and the national and regional planning instruments when determining that
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the effects of the proposed activity on the environment would be minor.  He

discussed the question as follows:

[88] Mr Enright [for the ARC] categorises the regional and national
planning framework as being of a ‘higher order’ than the district plan. He
relies upon the location of the site within the Auckland Regional Policy
Statement’s (ARPS) designation of an outstanding landscape (sensitivity
rating 6) or of reasonably significant landscape value (sensitivity rating 5).
The distinction is not important. Whatever classification is adopted, the area
obviously has a unique landscape value.

[89]  Mr Enright says that, if RDC had taken account of the ARPS, it would
have learned of this special zoning, and adopted a much more careful
approach. This knowledge would, he submits, have put the decision maker
on inquiry that the issue merited more detailed consideration.

[90]  Mr Enright emphasises certain provisions of the ARPS, advocating a
‘precautionary approach’ to resource management decision making (but on
analysis that dictum comes within advice to a local authority when it is not
in a position to fully assess the adverse effects of a proposed activity ‘due to
inadequate information or understanding of these effects on the
environment’). The policy emphasises the importance of controlling
‘subdivision, use and development of land’: first, to protect landscapes with
a sensitivity rating of 6 or 7 ‘by avoiding subdivision, use and development
which cannot be visually accommodated within the landscape without
adversely effecting the character, aesthetic value and integrity of the
landscape unit as a whole’; and, second, those with a sensitivity rating of 5
are protected by ensuring that use and development can be visually
accommodated without adverse effects: para 6.4.19.

[91]  The ARPS further provides: para 6.4.21:

The intention of the policies is to protect the aesthetic and visual
quality, character and value of the major and unique landscapes from
inappropriate subdivision, use and development.

[92]  The ARPS also sets out policies for preserving the natural character of
the coastal environment, and protection from inappropriate subdivision, use
and development, also by avoiding adverse effects on the environment in the
areas of high natural character; and for the purpose of preserving and
protecting outstanding regionally significant landscapes accordingly: paras
7.4.4 and 7.4.7.

[93]  Mr Enright says these instruments required RDC to ‘change its lens’
from the district plan focus. While he concedes the result may not
necessarily be different from an evaluation of district planning instruments,
it may lead to a different inquiry encompassing different considerations. Mr
Enright says that reference to the ARPS requirements to ‘avoid’
inappropriate locations and ‘preserve’ landscape values would have put RDC
on notice of the need to evaluate alternative locations on the 235 hectare site
which would not effect these values, or alternatively effect them to a lesser
extent. The emphasis must shift, Mr Enright says, from local to regional
interests and values.
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[94]  While acknowledging that RDC’s report and notification decision
made some reference to visual impact, Mr Enright characterised it as
‘limited to district plan criteria’ and a ‘micro-focus’ within that framework,
whereas the regional instruments required a different type of assessment –
one designed to consider the impact on the ‘regional environment values at
stake’.

[95]  Mr Enright’s detailed submission begs the question of why it was
unreasonable, or of why there was an error of process, for RDC not to take
the higher order instruments into account when deciding on notification. It
was not until closing that he attempted to articulate the statutory genesis of
an obligation on the consent authority. In answer to my inquiry, Mr Enright
identified the requirement in Schedule 4, which specifies the requirements
for an application for resource consent, for an assessment of environmental
effects ‘subject to the provisions of any policy statement or plan’.

[96]  However, I read that phrase ‘subject to the provisions of any policy
statement or plan’ as qualifying or modifying the mandatory obligation for
the applicant’s assessment of effects to include certain information. The
assessment is to be made by the applicant within the prescribed form. Its
purpose is to provide ‘an assessment of environmental effects in such detail
as corresponds with the scale and significance of the effects that the activity
may have on the environment’: s 88(2)(b). The requirement does not
separately or reciprocally oblige the consenting authority to take account of
‘the provisions of any policy statement or plan’ when deciding on
notification.

[97]  In this respect Schedule 4 serves to identify what is required in terms of
assessing ‘the effect of the activity on the environment’. The words ‘effect’
and ‘environment’, including ‘amenity values’, are defined. The consent
authority’s inquiry, when deciding on notification, is directed towards
satisfaction ‘that the adverse effects of the activity on the environment will
be minor’. That inquiry is unaffected by regional policy statements or plans.
The ‘environment’ comprises the defined resources, values, conditions and
qualities, all of which are addressed in the district planning instruments.

[98]  Alternatively, assuming for these purposes that the phrase ‘any policy
statement or plan’ includes both regional and district plans, it links logically
to s 9. That provision expressly proscribes contravention of a rule in a
district plan, unless expressly allowed by a resource consent granted by the
territorial authority: s 9(1); or, similarly contravention of a rule in a regional
plan, unless expressly allowed by a resource consent granted by the regional
council: s 9(3). Logically, the Schedule 4 reference to ‘the provisions of any
policy statement or plan’ would relate or link back to the type of application
for resource consent, whether under a district plan or under a regional plan.
The distinction is verified by subsequent provisions – e.g. ss 12, 13, 14 and
15 – to which Mr Loutit refers; all relate to prohibited activities which
require a resource consent under a regional plan.

[99]  I am not satisfied that RDC erred in law by not taking account of the
regional planning instruments when satisfying itself that the effects of the
proposed activity on the environment would be minor.

[100]  Also, Mr Enright says that RDC did not sufficiently consider relevant
Part II values. He cited a number of general statutory provisions: ss 5, 6(a),
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6(b), 6(e), 6(f), 7(a), 7(c), 7(f) and 8. With respect to Mr Enright, these
provisions are general statements of values which are specifically addressed
later in the district planning instruments. RDC’s decision gave them express
consideration, in any event.  This argument, at best one of degree, does not
advance ARC’s case.

Submissions

[10] For the ARC Mr Casey QC contended that the Judge was wrong to conclude

that the values, objectives or policies of the higher level instruments are, in the

Judge’s words, “all … addressed in the district planning instruments”; and that they

are materially the same as or similar to the district planning instruments.  That, he

submitted, is because the RDC’s district plan does not:

(a) attribute outstanding character to the landscape (as do the ARPS and

Regional Coastal Plan);

(b) recognise the national importance of the landscape by reason of its

outstanding character;

(c) recognise the national importance of the natural character of the

coastal environment and the locality of the proposed dwelling;

(d) recognise the significance from the regional perspective, of both the

landscape and the natural character of the coastal environment;

(e) carry over the requirement to have regard to the landscape assessment

studies discussed in Appendix E of the Regional Plan: Coastal.

[11] Mr Loutit for the RDC submitted that the RDC was right to refer only to the

RDC district plan.  He contended that the reason why the applicants required consent

was because, in terms of s 9, to perform earthworks and build a house without a

resource consent contravened the RDC’s district plan.  No regional council consents

were needed in this case.  Sections 93 – 95, which deal with notification, make no

mention of Part 2 of the RMA, the New Zealand Coastal Policy Statement (NZCPS)

or regional documents.  The references to “a plan or proposed plan” in ss 94A and

94B, relating to whether adverse effects are minor and to who may be adversely
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affected, can relate only to the plan under which the resource consent is sought.  That

is the RDC’s district plan.  That may be contrasted with s 104 (consideration of

applications) which, like the designation provisions in ss 168A and 171, does refer to

the higher order documents.  Mr Loutit submitted that where Parliament intended

that Part 2 or regional and national documents be referred to that is specifically

stated.  That did not occur in ss 93 and 94.

Discussion

General

[12] The question for the RDC was whether the effects on the environment would

be minor.  Unless that was the case, it was obliged to notify the application.  My

analysis differs from that of the High Court Judge.  And I do not accept Mr Loutit’s

submissions.  I am satisfied that the RDC did err in law by not taking account of the

regional planning instruments in satisfying itself that the effects of the proposed

activity on the environment would be minor.  My conclusion is a consequence of the

statutory scheme, and is borne out by analysis of the specific documents in question.

The effects on the environment cannot be considered objectively without reference

to the values that are attributed to different aspects of the environment by the

relevant instruments.  In this case, each of the documents has a slightly different

perspective on the environment, and therefore attributes value to it in a different

manner.  Requirements for protection of important and sensitive values will

frequently be expressed at a higher level of specificity in a district plan than in a

regional plan, but that will not necessarily be so and was not the case here.

[13] Commencing with the considerations mandated by the statute itself, I would

reject the RDC’s submission that, as Part 2 is not mentioned in ss 93 – 95, it is not

relevant to the notification decision.  That cannot be right as a matter of conventional

statutory interpretation.  The purposes and principles must be mandatory relevant

considerations.  They are expressed as applying to all persons exercising powers

under the Act.  There is no suggestion that the considerations can be delegated to the

district plan or any other instrument.  Parliament must have intended that these
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principles be borne in mind by all decision-makers exercising any discretion under

the Act.

[14] Moving next to the national and regional documents, the scheme, purpose,

and words of the RMA all favour the interpretation that they must be taken into

account.

[15] It is not clear from the Act that, at least before the amendment of 9 August

2005, the district plan was required to coincide with what was said in the higher level

documents.  The only document it was specifically required to give effect to was the

national policy statement.  By s 75(2) the district plan was to be “not inconsistent”

with the regional policy statement and plan.  This does not seem to prevent the

district plan taking a somewhat different perspective, although insofar as it was

inconsistent it would be ultra vires.  (The 2005 amendment to s 75, requiring a

district plan to “give effect to” national policy statements, NZCPS and regional

policy statements, now allows less flexibility than its predecessor.)

[16] But that does not mean that provisions of Part 2 and of the national and

regional instruments could be ignored.  Indeed, the fact that the district plan can take

a different perspective is a point in favour of the interpretation that the other

documents (ie other perspectives) must be considered.

[17] Requiring the district council to consider the higher level instruments is also

in keeping with the purpose of the Act.  For example, s 6 requires that questions of

national importance must play their part in the overall consideration and decision.

The district plan is not required to address such issues, although failure to do so may

not necessarily be inconsistent with higher documents.  In that situation it would be

necessary for a decision-maker to refer to higher documents in order to properly

assess issues of national importance.

[18] It would be inconsistent with the statutory hierarchy for a district council to

be able to disregard such specific provisions of a regional instrument provided by the

regional map and the policies to which it gives effect.
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[19] My conclusion that district plans do not (and are not required to) cover all of

the ground covered in the national and regional instruments is borne out by the

documents in question in this case.  The protection of the area between Te Henga

and Muriwai was expressed with significantly greater emphasis and specificity in the

regional plan, not least in the wholly precise demarcation of the “Outstanding

Character” discussed in the landscape assessment issues which it cites and which is

depicted in the accompanying map.  While the RDC’s district plan referred in

general terms to the value of the area, its account is less focused and emphatic than

that of the regional instruments.

Specific

[20] The difficulty arises from the fact that ss 6 and 7 (stating the principles of the

RMA) and also s 104 (requiring the council to have regard to higher order

instruments when considering an application for resource consent) suggest that the

higher order instruments should be considered by the district council when

considering under s 93 whether the adverse effects on the environment will be

minor; whereas ss 9 (prohibiting land use contravening a rule in a district plan) and

s 93 contain no reference to such instruments.

[21] The answer to question 1 depends on which of these provisions are to be

regarded as dominant.  While I am attracted to the practical sense of the President’s

approach, my assessment of the text and purpose of the RMA in terms of s 5 of the

Interpretation Act 1999 is that ss 6 and 7 of the RMA are dominant provisions and

the message they convey is supported by s 104.

Purposes and principles

[22] Sections 6 and 7 appear in Part 2 of the RMA which is headed “Purpose and

principles”.  It begins with s 5 which states the purpose of the Act, which is to

promote sustainable management of natural and physical resources. Section 8

requires that the Treaty of Waitangi be taken into account.

[23] Section 6 relevantly provides:

053



In achieving the purpose of this Act, all persons exercising functions and
powers under it, in relation to managing the use, development, and
protection of natural and physical resources, shall recognise and provide for
the following matters of national importance:

(a) The preservation of the natural character of the coastal
environment …:

(b) The protection of outstanding natural features and landscapes from
inappropriate subdivision, use, and development:

…

(Emphasis added.)

[24] And s 7 states:

In achieving the purpose of this Act, all persons exercising functions and
powers under it, in relation to managing the use, development, and
protection of natural and physical resources, shall have particular regard
to—

…

(c) The maintenance and enhancement of amenity values:

…

(f) Maintenance and enhancement of the quality of the environment:

(Emphasis added.)

[25] Sections 6 and 7 apply to all persons exercising functions and powers under

the RMA in relation to managing the use, development and protection of natural and

physical resources.  There is no doubt that they apply to the RDC in its decisions on

the notification and grant of resource consents.  The RDC is therefore required to

“recognise and provide for” the factors in s 6, and to “have particular regard to” the

factors in s 7.  It is necessary to determine in the present context what are “the

environment” and the “amenity values” to which they refer.

[26] “[E]nvironment” is defined by s 2 to include:

(a) Ecosystems and their constituent parts, including people and
communities; and

(b) All natural and physical resources; and

(c) Amenity values; and
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(d) The social, economic, aesthetic, and cultural conditions which affect the
matters stated in paragraphs (a) to (c) of this definition or which are affected by
those matters:

[27] “[A]menity values” are defined in s 2 as:

those natural or physical qualities and characteristics of an area that contribute to
people’s appreciation of its pleasantness, aesthetic coherence, and cultural and
recreational attributes

[28] What are New Zealand’s amenity values is assessed by a series of decision-

makers:

(1) Parliament (in enacting Part 2 which lists inter alia matters of national

importance);

(2) The Minister for the Environment, who in 1994 made the NZCPS:

ss 56 – 58;

(3) The regional authority, the ARC, which has made:

- the ARPS: ss 59 – 62;

- the Auckland Regional Plan – Coastal (“ARPC”) ss 63 – 64;

(4) The RDC, one of seven local authorities exercising jurisdiction within

the greater Auckland area, which has relevantly made:

- the Rodney District Reviewed District Plan (the Operative

District Plan) :  s 75;

and has promoted:

- Proposed Plan Change 55 (which came into force in April

2006);

- Proposed District Plan 2000;

(5) The RDC as consent authority, which made the decisions not to notify

and to grant consent: Part 6.

[29] Section 104 requires the district council to have regard to all of the foregoing

when considering an application for resource consent.  The question is whether it

must also do so when assessing whether the adverse effects on the environment of

granting the consent will be more than minor (s 93).
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[30] The standards of “the environment” referred to by s 93 are stated

authoritatively by all the foregoing “instruments”, including those of Parliament, the

Minister, and the regional council as well as the district council.  I prefer the view

that, to know what are the relevant amenity values in order to make a worthwhile

appraisal of that environment, it is not enough to limit attention to the Operative

District Plan or the Proposed District Plan 2000, when (as in the present case) it

gives only a partial account of what “the environment” is.

[31] That conclusion is supported by s 104’s specific requirement that the district

council have regard to all of the higher instruments when it makes its substantive

decision.  Parliament has decided that at that stage the district council must know

what is in all of them, in order to “take them into account”.  To reject the

interpretation I propose would not spare the district council effort in educating itself

as to these things, since it must be fully familiar with them when it makes its s 104

decision, often immediately after its procedural decision under s 93 – whether the

application can be safely dealt with without public notification.  It would of course

spare the applicant potential opposition and the consequent delay and costs.  But my

reading of the scheme of the foregoing sections is that, in cases where the higher

instruments convey a different message from the district scheme, Parliament has

preferred the opposing public interest – of getting the right answer via the objection

process.

[32] Such conclusion is reinforced by an examination of how the RMA works.

The operation of the RMA

(1) The RMA procedures

[33] Administration of the coastline and its hinterland is governed by the RMA.

As already noted, its purpose is to promote the sustainable management of natural

and physical resources in a way which enables people and communities to provide

for their social, economic and cultural wellbeing while sustaining the potential of the

resources to meet the needs of future generations (s 5).  This is achieved by the

drawing up of district and regional plans, which translate the objectives of the RMA
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into rules that apply in specific areas.  Permission must be obtained to carry out

activities that are restricted or controlled by these rules.  That is done by applying for

resource consent.

[34] In this case, it was necessary for the developers to apply for resource consent

because the project infringed rules in relation to size, excavation of materials and

earthworks under the Operative District Plan, Proposed District Plan 2000, and

Proposed Plan Change 55.

[35] Applications to the RDC for resource consent are made under s 88(2), which

provides that an application must:

(a) be made in the prescribed form and manner; and

(b) include, in accordance with Schedule 4, an assessment of
environmental effects in such detail as corresponds with the scale
and significance of the effects that the activity may have on the
environment.

[36] Schedule 4 states:

Subject to the provisions of any policy statement or plan, an assessment of
effects on the environment for the purposes of section 88 should include–

(a) a description of the proposal;

(b) where it is likely that an activity will result in any significant
adverse effect on the environment, a description of any possible
alternative locations or methods for undertaking that activity

(c) an assessment of the actual or potential effect on the
environment of the proposed activity:

…

(g) a description of the mitigation measures (safeguards and
contingency plans where relevant) to be undertaken to help prevent
or reduce the actual or potential effect:

(h) identification of the persons affected by the proposal, the
consultation undertaken, if any, and any response to the views of
any person consulted:

…

(Emphasis added.)
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[37] In the High Court, Harrison J (at [96] of his judgment) read narrowly the

italicised passage with which Schedule 4 begins so as not to include reference to

higher order instruments.  But since the district council when considering the

application at the s 104 stage is required to have regard to the higher instruments, the

application should be prepared with them in mind and, for reasons of efficiency, deal

with whichever of them are relevant to the decision.  The alternative, that the district

council alone is expected to look at them, would make for administrative

inefficiency.

(2) The decision-making power

[38] The decision-making power in question is in ss 93 and 94A.  Section 93

states that an application for consent must be notified unless the consent authority is

satisfied that the adverse effects of the activity on the environment will be minor.

(Notification is also unnecessary if the activity is controlled, but that is not the case

here.)  So the question is: by what legal standards is the issue whether the effects will

be minor to be judged?

[39] Section 94A gives guidance as to how a consent authority may decide

whether the adverse effects will be minor.  Under s 94A the authority:

(a) may disregard an adverse effect of the activity on the environment if
the plan permits an activity with that effect; and

(b) for a restricted discretionary activity, must disregard an adverse
effect of the activity on the environment that does not relate to a matter
specified in the plan or proposed plan as a matter for which discretion is
restricted for the activity; and

(c) must disregard any effect on a person who has given written
approval to the application.

[40] A discretionary activity is one for which resource consent is required (s 77B).

[41] The section tells us what the district council may or must disregard.  Since

the present question is what the district council is required to consider when it is

deciding whether the effects on the environment will be minor, it is therefore

necessary to determine:
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(a) What is the factual subject-matter of the enquiry?

(b) What are the legal criteria?

[42]  As to (1), since the subject of the enquiry is the “environment”, what is the

relevant environment must be determined as a question of fact; and whether the

effect upon it is minor is to be assessed as a matter of judgment.  Neither question

can be answered in a vacuum.  Both enquiries are structured by (2), the

considerations deemed by the RMA to be important.  The point may be expressed

another way: could the RDC as consent authority lawfully come to a conclusion that

adverse effects on the environment will be minor, without first considering Part 2 of

the RMA and the regional and national planning instruments?  The answer is no.

That conclusion arises from the statutory scheme, which sets up a hierarchy of the

statutory, national and regional provisions of relevance in addition to the district

plan.

(3) The decision-makers

[43] In Beach Road Preservation Society Inc v Whangarei District Council

[2001] NZRMA 176 at [39] (HC) Chambers J noted that the RMA “works from the

most general to the most particular and each document along the way is required to

reflect those above it in the hierarchy”.  That statutory hierarchy is described in

Progressive Enterprises Ltd v North Shore City Council [2006] NZRMA at [59]

(HC).  The question is what the implications of this are for decision-makers.  Are

district council instruments to be seen as including all the implications of the higher

documents so that the latter may be disregarded; or are the higher instruments to be

considered when they contain a dimension that is omitted or stated with less

specificity in the district council instrument? I am satisfied that the latter is the case.

The hierarchy of decision-making in the present case has been recorded above at

[28].
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(4) The interrelation of instruments

[44] Parliament has sought to avoid inconsistency among the instruments at

different levels in the hierarchy.  So by s 62(3) a regional policy statement must give

effect to a national policy statement or NZCPS.  Section 55 (which applies to

NZCPSs by s 57) also requires local authorities to give effect to a provision in the

national policy statement that affects a regional policy statement or a plan. Under

s 61, in preparing or changing a policy statement, the council must take into account

the extent to which the regional policy statement needs to be consistent with the

policy statements and plans of adjacent regional councils.  Likewise, during the

material period (1 August 2003 to 9 August 2005) s 75(2) provided:

(2) A district plan must give effect to any national policy statement or a
New Zealand coastal policy statement and must not be inconsistent with—

(a) a water conservation order; or

(b) the regional policy statement; or

(c) a regional plan for any matter specified in section 30(1).

(Emphasis added.)

[45] In this case the ARC provided in very specific detail, a precise assessment of

how the amenity values of the coastline were to be measured. The following

important and very specific provision from the ARPS, and the regional map which

gives effect to it, do not appear in the RDC’s district plan:

6.4.19 Policies: Landscape

The following policies and methods give effect to Objective to 6.3-4:

 1.  Subdivision, use and development of land … shall be controlled so that
in areas identified in Map Series 2 and 3:

(i) the quality of outstanding landscapes (landscapes rating 6
and 7) is protected by avoiding adverse effects on the
character, aesthetic value and integrity of the landscape unit
as a whole;

(ii) outstanding landscapes with a sensitivity rating of 6 or 7 are
protected by avoiding subdivision, use and development
which cannot be visually accommodated within the
landscape without adversely affecting the character,
aesthetic value and integrity of the landscape unit as a
whole.
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…

The RDC’s district plan depicts the subject property as in an area rated 6.  It is

immediately adjacent to a coastal area rated 7.  Its sensitivity rating is 5. Each is a

high and exacting rating.  It was the clear intent of the ARC to treat the area as of

especial sensitivity.

[46] The stipulations of the RDC’s plan for amenity values in the area were

expressed more generally and were therefore less exacting.

[47] It is argued for the RDC that it is immaterial that in this case the higher order

instrument of the ARC provided with great specificity for more protection of the

environment than did the RDC plan.  Because the latter made provision for

protection of the Te Henga-Muriwai coastline, counsel for the RDC submitted:

(a) It was “not inconsistent” with the more exacting requirements of

the ARC instrument; and because the RDC was not required at

the s 93 stage to consider the higher order instruments;

(b) It acted lawfully in deciding that  no notification was required.

[48] It is unnecessary to consider (a) because I do not accept the argument as to

(b).  The result of its acceptance by the High Court is that the higher standards of the

ARC instrument were ignored; so a lower standard than they stipulated was accepted

on the s 93 decision; and the RDC lacked at the time of its s 104 decision the

submissions of objectors who would have brought the ARC instrument to specific

attention.

(5) Section 9

[49] Ellen France J would endorse the reasoning of Harrison J, contrary to the

foregoing argument, that the dominant provision is s 9, which when taken with the

absence of reference to higher order instruments in s 93 overrides the inference from

ss 6, 7 and 104, that the higher instruments must be taken into account, which in my
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view are decisive. Section 9 is the first in Part 3 “Duties and restrictions under this

Act”.  It  states:

9 Restrictions on use of land

(1) No person may use any land in a manner that contravenes a rule in a district
plan or proposed district plan unless the activity is

(a) expressly allowed by a resource consent granted by the [district council]
responsible for the plan; or

(b) an existing use …

[50] So, it is argued, there being no like prohibition of use that contravenes a

provision of the regional plan, Parliament does not seek to prevent such use.

[51] But such argument cannot in my view meet s 104, which makes quite clear

that it is the duty of the council to “have regard to” the higher order instruments and,

by necessary implication, to withhold resource consent unless that has been done.

Certainly s 104 provides a less forthright prohibition of infringement of the higher

order instruments than does s 9 in relation to rules in the district plan.  But there

should be no need for s 9 to do the work performed by sub 75(2) (to avoid

inconsistency with the regional plan when the district plan is established) and s 104

(when the consent application is determined).  Self-evidently, if there is consistency

between the district plan and higher instruments there will be no practical need to

refer to the latter.  But where, as here, the regional instrument is in fact more

exacting than the district plan, that difference is material to the s 104 decision. Such

decision should be made with the benefit of a s 93 decision that considers the same

environment as the s 104 decision, not a different one.

Issue 2: is the ARC “affected so it should have been notified”?

[52] The answer is no.  I agree with the reasons given by the President.
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Issue 3: in making its decisions on a notification can a consent authority take
into account prospective conditions of consent as mitigating the effects of the
activity?

[53] The answer to this question is yes, in respect of conditions that are inherent in

the application, and no, in respect of those which are not.

[54] Where public notice is not required under s 93, the application must still be

notified to “affected persons”, that is, “all persons who, in the opinion of the consent

authority, may be adversely affected by the activity” (s 94(1)).

[55] The activity is what the applicant wishes to do as expressed in its application.

In so far as the application inhibits what it can do the activity will be narrower than

would otherwise be the case.  In Bayley v Manukau City Council [1999] 1 NZLR 568

at 570 (CA), this Court said that “activity” appears to have the same meaning as

“use”.

[56] The definition of condition includes a term, standard restriction and

prohibition (s 2) and is thus a qualification to a consent to a particular use: see Body

Corporate 97010 v Auckland City Council [2000] 3 NZLR 513 at [44] – [46] (CA).

Reference was also made in Body Corporate 97010 to s 127, which concerns an

alteration to a condition but not an alteration to an activity.  This Court said that the

question of what is an activity and what is a condition may not be clear-cut and will

often be a matter of fact and degree.  In differentiating between them the consent

authority need not give a literal reading to the particular wording of the original

consent.  It was stated that it is preferable to define the activity which was permitted

by resource consent, distinguishing it from the conditions attaching to that activity,

rather than simply asking whether the character of the activity would be changed by

the variation: at [46].  An activity may have been approved at a relatively high level

of generality which, subject to stipulated conditions, may be capable of being

conducted in various ways.

[57] The Oxford Dictionary definition of the word “condition” includes “a

provision, a stipulation”.  It may, as in Body Corporate 97010, be added by the

decision-maker as a qualification.
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[58] Here by contrast a form of condition was inherent in the application; the

application states “the dwelling has been designed to fit in with its site”.  The likely

external colours for the exterior of the building are designed to reflect the colours of

a pebble beach.  A stone roof and natural timber sides aid in achieving this.  The

conditions imposed by the RDC (at 56) give effect to that and are therefore inherent

in the application.  They are not super-added conditions, which may be what s 127 is

about.

[59] In Montessori Pre-School Charitable Trust v Waikato District Council [2007]

NZRMA  55 (HC) I said (at [12]):

It would defy common sense if when making the s 93 decision the consent
authority could not have regard to the practical reality of what adverse
effects on the environment would be.  To determine that self-evidently
requires consideration of conditions that would affect such reality.

[60] I would confirm that view.  It has no application to conditions which are both

certain and an integral part of the application so that potential objectors have the

opportunity to appraise them when deciding whether to object, to appear and to give

or call evidence.

Relief

[61] The RDC suggests that the Court should exercise its discretion against

granting declarations because such orders would not serve any useful purpose.

However it does accept that there is a public interest in having the matters at hand

determined.

[62] The decision of the Court is to allow the appeal and make the following

declarations:

(a) In deciding whether to notify the application, the Rodney District

Council was required to take into account the relevant outstanding

landscape classifications of the affected land in the Auckland

Regional Policy Statement.
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(b) There was no need to notify the Auckland Regional Council under

s 94.

(c) In deciding whether to notify the application, the Rodney District

Council was entitled to take into account the conditions which it

proposed to impose as part of the consent.

[63] As agreed by the parties we make no order as to costs.
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Introduction

[64] I would allow the appeal and make the following declarations:

(a) In deciding whether to notify the application, the Rodney District

Council was required to take into account the relevant outstanding

landscape classifications of the affected land in the Auckland

Regional Policy Statement.

(b) There was no need to notify the Auckland Regional Council under

s 94.
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(c) In deciding whether to notify the application, the Rodney District

Council was entitled to take into account the conditions which it

proposed to impose as part of the consent.

I will now explain why.

In deciding whether to notify the application, the RDC was required to take
into account the relevant outstanding landscape classification of the affected
land which appears in the ARPS

No general requirement for decision-makers under s 93 to take into account regional
planning instruments

[65] This case concerns the relevance of regional planning instruments to the

consideration of applications for land use consents and a little context may be of

assistance:

(a) In many, and perhaps most, circumstances where a district council (or

its delegate) is required to determine whether to notify a resource

consent application, regional planning instruments will be completely

irrelevant.  An obvious example is if the resource consent is required

because of recession plane requirements in the district plan which are

unrelated to anything which appears in the regional planning

instruments.

(b) Section 75 of the Resource Management Act (at the relevant time)

envisaged that a district plan would “give effect to” national policy

statements and NZCPSs (see s 75(3)) and “not be inconsistent with”

inter alia, the regional policy statement.  It should be noted that under

the current s 75 a district plan must now “give effect to” the regional

policy statement: see Baragwanath J at [15].

(c) Where the relevant rules in the district plan are, in effect, mandated by

the regional planning instrument, conformity with s 75 should ensure
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that nothing of relevance will be overlooked if the decision-maker

focuses solely on the district plan.

(d) In any event, in such a case, the decision-maker will usually be well-

familiar with the relevant provisions of the regional planning

instrument.

(e) Section 104(1)(b), which requires a district council to have regard to

regional policy statements when considering an application for a

resource consent, should serve as an adequate backstop in case

anything of relevance has been overlooked.

[66] Under s 93, a district council must notify an application for a resource

consent unless the application is for a controlled activity or the council is satisfied

that the adverse effects of the activity on the environment will be minor.  In this case,

the application was not for a controlled activity, therefore the only issue was whether

the RDC was satisfied that the adverse effects of the activity on the environment

would be minor.

[67] “The environment”, as defined by s 2, has a reality that is independent of

what is said about it in planning instruments.  So it is perfectly possible to assess, or

form views about, the environment without referring to such instruments.  An effects

assessment requires in the first instance a consideration of externalities associated

with the proposed activity on the environment as it exists. District planning

instruments are, however, relevant to the assessment of the significance of such

effects (eg whether they are likely to be major, minor etc) because these instruments

prescribe what activities can occur within the relevant environment.  They thus have

a necessary role to play where the baseline test (see Bayley v Manukau City Council

[1999] 1 NZLR 568 (CA)) is relevant or where it is necessary to envisage a

“receiving environment” (see Queenstown Lakes District Council v Hawthorn

Estates Ltd [2006] NZRMA 424 (CA)) which, to use a current cliché, requires an

assessment of the environment “going forward”.  In all of this, I think it important to

keep the associated exercises required of decision-makers as simple and as grounded

in reality as possible.  In the case of a section 9(1) resource consent, application of
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the baseline test and assessment of the receiving environment are not usually seen as

requiring reference to regional planning instruments.

[68] It is important to recognise that where a district planning instrument is not

consistent with a regional planning instrument, the regional council’s primary

concern should be with the statutory processes associated with that district planning

instrument.  A person dealing with a territorial authority should usually be entitled to

assume that that a district plan is consistent with statutory requirements, including

requirements as to consistency with regional planning instruments.  Resource

consent processes should not be used by a regional council as a forum to re-litigate

the structure and contents of district plans.

[69] For these reasons, which are broadly similar to those given by Ellen France J,

I see no general requirement for a s 93 decision-maker to have regard to regional

planning instruments.  For the sake of completeness, I agree in particular with what

she says at [95] – [100] and [103].

[70] That said, there may be some cases where reference to regional planning

instruments may be necessary at the s 93 stage.  I see this as just such a case, for the

very particular reason that that it was not possible to make sense of the district

planning instruments without taking into account the regional planning instruments.

This is in part because of the role of regional councils in respect of the protection of

landscapes which is reflected in the ARPS and in part because of the poor drafting of

the relevant district planning instruments.  In the succeeding sections of this part of

my judgment I will explain why this is so.

The protection of outstanding landscapes: section 6 of the Act

[71] Section 6(b) of the Act provides:

6 Matters of national importance

In achieving the purpose of this Act, all persons exercising functions and
powers under it, in relation to managing the use, development, and
protection of natural and physical resources, shall recognise and provide for
the following matters of national importance:
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…

(b) The protection of outstanding natural features and landscapes from
inappropriate subdivision, use, and development:

The protection of outstanding landscapes: The New Zealand Coastal Policy
Statement

[72] The 1994 NZCPS provides:

Policy 1.1.3

It is a national priority to protect the following features, which in themselves
or in combination, are essential and important features of the natural
character of the coastal environment:

(a) Landscapes, seascapes and land forms, including:

(i) significant representative examples of each land form which
provides the variety in each region;

(ii) visually or scientifically significant geological features; and

(iii) collective characteristics which gives the coastal environment
its natural character including wild and scenic areas; …

Policy 3.1.2

Policy statements and plans should identify (in the coastal environment)
those scenic, recreational and historic areas, areas of spiritual or cultural
significance, and those scientific and landscape features, which are important
to the region or district and which therefore will be given special protection;
and that policy statements and plans should give them appropriate
protection.

The identification and protection of outstanding landscapes: the ARPS

[73] Consistently with the direction given in the NZCPS and ss 59 – 62 of the Act,

the ARPS identifies outstanding landscapes and makes provision for their protection.

Thus paragraph 6.4.1.19 provides:

1 Subdivision, use and development of land and related natural and
physical resources shall be controlled so that in areas identified in
Map series 2 and 3:

(i) the quality of outstanding landscapes (landscape rating 6 and
7) is protected by avoiding adverse effects on the character,
aesthetic value and integrity of the landscape unit as a whole;
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(ii) outstanding landscapes with a sensitivity rating of 6 or 7 are
protected by avoiding subdivision, use and development
which cannot be visually accommodated within the landscape
without adversely affecting the character, aesthetic value and
integrity of the landscape unit as a whole;

(iii) the quality of regionally significant landscapes (landscape
rating 5) is protected by avoiding adverse effects on the
elements, features and patterns which contribute to the quality
of the landscape units;

(iv) regionally significant landscapes with a sensitivity rating of 5
are protected by ensuring that any subdivision, use and
development can be visually accommodated within the
landscape without adversely affecting the elements, features
and patterns which contribute to the quality of the landscape
unit.

Paragraph 6.4.20 specifies as the methods by which this policy is to be given effect

to:

1 Provision is to be made in district plans and relevant regional plans to
give effect to policy 6.4.19 – 1, 2 and 3

…

3 The ARC will, after consultation with interested persons and
organisations, prepare and publish guidelines on the standard
methodology for the assessment and the valuation of landscape within
the region.

[74] Appendix F to the ARPS provides an explanation as to the regional landscape

assessments which are reflected in the planning maps.  The planning maps

themselves are drawn on an unfortunately large scale.  But when regard is had to the

explanatory material, it is clear that the subject property is itself in an area rated as

6 and adjoins an area rated as 7.  The sensitivity rating is 5.

The identification and protection of outstanding landscapes: District planning
instruments  - identification of the primarily relevant instrument

[75] There are three relevant district planning instruments – the Operative District

Plan, Proposed Plan Change 55 and the Proposed District Plan 2000.  Of these

instruments the most significant (in terms of weight) might be thought to be

Proposed Plan Change 55, given that when the resource consent application was

considered, its relevant provisions were no longer open to challenge. But for present
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purposes (associated with the relevance of the ARPS to the notification decision) I

think it right to focus on the Proposed District Plan 2000. This is for timing reasons.

[76] The Operative District Plan came into force in 1993.  A year later, in 1994,

the ARPS was notified.  The RDC recognised that the ARPS “provided a series of

policy directions for managing the rural area, which needed to be implemented”, and

Proposed Plan Change 55 was drafted as a result.  It was notified in 1995. However,

as the ARPS did not become operative until 1999, Proposed Plan Change must have

been based on the notified ARPS not the operative version.   I do not know whether

there are any material differences between the notified and operative versions of the

ARPS.   Because Proposed District Plan 2000, notified in November 2000, post-

dates the ARPS there should be no timing issue in relation to the ARPS.  For ease of

discussion, I will focus on Proposed Plan Change 55 and Proposed District Plan

2000, and leave to one side the Operative District Plan, which is now of some

antiquity and also precedes the ARPS.

[77] For this reason, I will address in this section of my judgment only the

relevant provisions of the Proposed District Plan 2000.

The relevant provisions of Proposed District Plan 2000

[78] The Proposed District Plan 2000 makes a number of general references to

landscape values.  For instance:

The rural area contains a number of sites of high natural environmental
value, including areas of … coastal foreshore and headlands.  A number of
these sites have regional and national significance and all contribute to the to
the amenity value of the rural part of the District.  These features, combined
with topography and features such as the seas, lakes and rivers, and the non-
urban context collectively create attractive landscapes, and high amenity
values with the rural area. (1)

…

There exist a number of landscapes and natural features of both regional and
local significance which have been identified and protected for a number of
years. (5)

The objectives include enhancement and protection of:
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[T]he distinctive special character of parts of the District which have a high
degree of naturalness and high landscape and amenity values which
contribute to the identity of the district.

The objectives for the landscape protection rural zone (in which the subject property

is situated) include the protection and enhancement of:

… the natural, coastal, non-urban and “remote” character of … the coast
between Muriwai and Bethells [and]… wherever possible,. the high value
landscapes … within the zone.

[79] Broadly, the policies and rules are consistent and give effect to these

objective.  For instance there is a policy that:

… buildings are sited and designed so that they do not detract in any more
than a minor way from both highly valued landscapes or significant rural
landscapes. (21).

And, for the purposes of the land protection zone, there is a policy that:

The location, nature and scale of buildings should not adversely affect the
high quality landscape within the zone.

The explanation of this policy notes:

The landscapes in this Zone are characterised by minimal subdivision and
development, areas of coast beaches and dunes, and rugged cliffs bush, scrub
and the Te Henga Swamp which is of natural/international significance. The
area is ranked of outstanding landscape value. …

[80] The “Muriwai – Bethells” area is described in this way:

The land in this area is located on the west coast of the district running down
to the boundary between Rodney District and Waitakere City at a number of
points.  It consists of a rugged coastal strip between Te Henga (Bethells
Beach) and Muriwai and the area inland as far as the edge of the hill country
west of Waitakere.  The inland area extends behind Muriwai as far north as
Lake Paekawau.

The significant elements making up the character of this area are:

The steep rugged indented coastal cliffs along the west coast, with small
beaches amid high, rocky headlands, largely uninhabited;

Extensive wetlands bordering (but not within) the south western most part of
the zone;

River estuary (Waitakere River);
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Rolling to steep hills extending inland from the coast;

Areas of regenerating and quality bush;

A remote quality created by the combination of the above factors, low
density of settlement, particularly along the coast and the lack of roads and
other landscape modifications associated with urban development.

Limited areas of pasture along the coastal edge behind the cliffs and amidst
the bush areas …

…

The areas of native bush, wetlands and lakes are of high natural environment
value, while the landscape[s], particularly along the coast have been rated
as both regionally significant and outstanding.

(Emphasis added.)

[81] In the passage which I have italicised the word “rated” must refer to the

ratings in the ARPS, as it refers to a regional rating.  So what comes out of the

Proposed District Plan 2000 very clearly is that it refers to, and builds on, the

landscape ratings which are incorporated in the ARPS.  In the case of the coast

between Muriwai and Bethells, the Proposed District Plan 2000 alerts the reader to

the fact that landscapes in that area have been rated as regionally significant and

outstanding but it is not specific as to which landscapes are so rated.  To get that

information, the reader must go to the ARPS.  Indeed, because of the very large scale

of the planning maps in the ARPS, it may be necessary to go behind those maps to

the work on which they were based (and which in turn are specified in the ARPS).

[82] This allusive and referential style of drafting is far from ideal.  Indeed it

requires the assiduous reader of the Proposed District Plan 2000 to embark on quite a

difficult paper chase.  But, unless the Proposed District Plan 2000 is treated as

incorporating the landscape ratings provided in the ARPS, it is necessarily

incomplete and not in conformity with the statutory requirements as to consistency

with the ARPS and the NZCPS (policy 3.1.2).  In this context, I think that the courts

are required to make the best of a bad job and construe the Proposed District Plan

2000 so that it is consistent (or at least not inconsistent) with the ARPS.  This in fact

is not too difficult; it primarily involves treating the references in the district

planning instruments to outstanding and regionally significant landscapes as

referring to those landscapes which have been so identified in the ARPS.  If this
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interpretation is adopted the rules in the Proposed District Plan 2000 can be applied

in a way which fulfils the relevant policies in the ARPS.

[83] Under those rules, the proposed activity fell to be considered as a

discretionary activity.  The relevant criteria are expressed in a diffuse way and there

is no point setting them out here given that there can be no doubt that the values of

the affected landscapes were a relevant consideration.

The error made in the non-notification decision

[84] As discussed above at [66], the RDC was required to notify the application

unless it was satisfied that the adverse effects of the activity on the environment will

be minor: s 93(1)(b).  In the particular context of landscape values, and particularly

given s 6(b), I consider that an adverse impact of a type which might be minor (or

less than minor) in the context of an “ordinary landscape” might be of more than

minor significance if the landscape is rated as outstanding.

[85] The Proposed District Plan 2000 was insufficiently precise to enable the

decision-maker to determine whether the landscapes affected by the proposal were

outstanding.  This could only have been determined by going to the ARPS.  And, as I

have indicated, I am of the view that the Proposed District Plan 2000 incorporates

those ratings.

[86] It is clear from the affidavits filed in the High Court that there is scope for a

difference of opinion as to the significance of the landscape values affected by the

proposal.  The house has been erected on what was pasture and its immediate

environment has obviously been much affected by human activities.  The

recommendation as to non-notification and the subsequent decision recognised that

the affected land was rural and adjacent to coastline.  It also discussed the proposal’s

effect on landscape values by reference only to those general considerations and not

the reality that the affected landscape had been rated as outstanding, a rating which

engaged a number of the objectives and policies which appear in the district planning

instruments.
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[87] To put this another way, the failure by the decision-maker to go to the ARPS

would not have mattered if the decision had been proceeded on the basis (or

assumption) that the affected landscapes had an outstanding rating.  But the way in

which the recommendation and decision as to non-notification (and indeed the

decision to grant the resource consent) are expressed makes it clear to me that the

decision-maker did not proceed on this basis.

There was no need to notify the Auckland Regional Council under s 94

[88] If the s 93 decision-maker had recognised the relevance of the ARPS to the

notification decision, it is at least likely, although perhaps not inevitable, that the

application would have been notified.  Where notification under s 93 is required, s 94

is not triggered.  So if public notification had been required, the ARC would have

been entitled to participate in the process and no s 94 issue would have arisen.  This

line of thinking suggests that this aspect of the case is artificial because the reasons

why the ARC claims that it should have been notified under s 94 are largely the other

side of the coin to the reasons why it challenged the s 93 non-notification decision.

[89] Obviously a regional council can be affected, in a general sense, by a

resource consent which permits activities which are contrary to policies which it has

adopted in regional planning instruments.  In issue on this aspect of the case is

whether an adverse impact of that kind is sufficient to engage s 94(1).  The relevant

authorities are Discount Brands Ltd v Westfield (NZ) Ltd [2005] 2 NZLR 597 (SC),

Progressive Enterprises Ltd v North Shore City Council [2006] NZRMA 72 (HC)

and Northcote Mainstreet Inc v North Shore City Council [2006] NZRMA 137 (HC).

The current provisions are not in precisely the same form as those in issue in the

Discount Brands case in which a majority (Blanchard, Keith and Richardson JJ) saw

a proprietary interest as essential.  But it still remains the position that only those

affected in an environmental sense are entitled to notification under s 94, cf

Northcote Mainstreet at [188].  Section 94(1) seems to me to read most naturally as

referring to adverse environmental effects associated with the externalities of the

activity in question. On a common-sense application of that test, the effect on the

ARC is not the sort of adverse effect contemplated by s 94.
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[90] There are other considerations which point in the same direction.  Service is

required on those who, in the opinion of the consent authority, “may be adversely

affected by the activity”.  The focus is thus on the adverse impact of the activity

rather than the granting of consent. This is a pointer away from the approach

contended for by the ARC as its real grievance is in relation to the granting of the

consent. As well, s 104(1)(b) means that regional planning instruments are relevant

to the decision whether to grant a resource consent.  There is no indication in the Act

as a whole that a regional council is entitled to be notified merely because the

provisions of an instrument which it has prepared will be considered by the consent

authority.

[91] For those reasons, I prefer the view that the adverse impact asserted by the

ARC is not of a kind which engages s 94(1).

In deciding whether to notify the application, the Rodney District Council was
entitled to take into account the conditions which were proposed in the
application.

[92] I agree broadly with the approach taken by Baragwanath J on this point.

ELLEN FRANCE J

[93] I take a view which differs from those of William Young P and Baragwanath

J on the question relating to s 93.  In particular, I do not consider that, in deciding

under s 93 whether to notify the application, the RDC was required to take into

account the relevant outstanding landscape classifications of the affected land in the

ARPS.  I explain my reasons briefly below.

[94] The applicants in this case needed a resource consent from the RDC only

because their proposed use of the land contravened a rule in the Operative District

Plan (or Proposed District Plan 2000) and was not an existing use: s 9(1).  By

contrast, when land use contravenes a rule in a regional plan, a resource consent

must be obtained from the regional council: s 9(3).
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[95] It follows from this dichotomy that the district plan was the focus of the

application.  It “is a frame within which the resource consent has to be assessed”:

Discount Brands Ltd v Westfield (New Zealand) Ltd [2005] 2 NZLR 597 at [10] (SC)

per Elias CJ.

[96] Randerson J in delivering the judgment in the Discounts Brands proceeding

in the High Court (Northcote Mainstreet Inc v North Shore City Council HC AK

CIV-2003-404-5292 5 February 2004) put it this way (at [48]):

But the plan provisions are also relevant to an extent when considering
notification issues under s 94.  For example, the provisions of the plan or
plans will be relevant in identifying the type of activity for which consent is
sought.  In addition, the plan provisions may be relevant in establishing the
permitted baseline as discussed by the Court of Appeal in Bayley v Manukau
City Council [1999] 1 NZLR 568, 577 and in other decisions of this court
including one of my own in King v Auckland City Council (1999) NZRMA
145, 156-158.  The provisions of the District Plan may also be helpful in
identifying the Council’s view about the importance or significance of
adverse effects on the environment and the approach to be taken where there
is potential for the kind of adverse effects identified.

[97] A focus on the district plan is consistent with the stated purpose of the district

and regional plans.  As to the latter, s 63(1) states that the purpose of the

“preparation, implementation, and administration” of regional plans is to “assist a

regional council” to undertake “its” functions so as to achieve the purpose of the Act.

Section 72 identifies the same purpose for district plans in relation to territorial

authorities.

[98] I agree that none of this makes Part 2, which sets out the purposes and

principles of the Act, irrelevant.  The provisions of Part 2 apply to all decision-

makers exercising powers under the Act.  But I agree with Harrison J that this does

not alter the position in this case.  That is because, as the Judge put it at [100], “[the

Part 2] provisions are general statements of values which are specifically addressed

later in the district planning instruments”.  It is relevant in this context that there is

no statutory definition of the “outstanding natural features and landscapes”, the

protection of which is referred to in s 6(b) as a matter of national importance.

[99] I agree with the respondent that it is also relevant that the Act spells out the

circumstances in which reference must be made to the “higher order” documents, ie
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when making a decision on a resource consent application: s 104(1)(b).  At least in

the context of a resource consent application, that suggests that where the legislation

is silent on the point it is not necessary to consider the higher order documents.

[100] It is also important that the consent authority must not grant a resource

consent if the application should have been publicly notified and was not:

s 104(3)(d).  In the present case, for example, when considering the resource consent

application and looking at the regional plan (as required by s 104(1)(b)) the decision-

maker could have concluded that the distinction between the two plans was such as

to affect the non-notification decision.  If that was so, then resource consent could be

refused under s 104(3)(d).  The ability to decline resource consent on this basis

provides a safeguard against the concerns underlying the appellant’s complaint in

this case.

[101] I add that, in any event, I am not entirely sure the differences between the sets

of instruments in this case are so critical.  Considerable emphasis is placed on the

formal “rating” of the landscape in the regional planning instrument.  However, the

Act and the Coastal Policy Statement require only identification of important areas

and appropriate protection of those areas.  The RDC’s district plan seems to meet

that requirement.  Ultimately, both sets of instruments recognise the unique nature of

the landscape.

[102] In my view, the reference in Schedule 4 to “any” plan does not alter the

position.  Rather, as Harrison J said at [98], “[l]ogically, the Schedule 4 reference to

‘the provisions of any policy statement or plan’ would relate or link back to the type

of application for resource consent, whether under a district plan or under a regional

plan”.  Schedule 4 elaborates on the s 88 requirements imposed on the applicant

when lodging an application for resource consent.  It can be of little assistance to a

s 93 decision on whether to notify a consent application.

[103] Finally, looking at the matter overall, the appellant’s real complaint is more

properly characterised as an objection to the content of the RDC’s district plan.  I do

not see the resource consent process as the proper means of resolving those sorts of

issues: see the discussion in Auckland Regional Council v Living Earth (2008)
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[2009] NZRMA 22 at [41] – [43] and also at [26] – [29] (CA). The importance of

this point is emphasised when, as here, we are dealing with a case where there is no

live issue.  An approach which reads the relevant provisions of the regional

instrument into the RDC’s district plan ameliorates concerns over the possible abuse

of the resource consent process to some extent.  But even that approach would

require consideration of the regional plan on any decision not to notify simply to

ensure there was no difference.  I see such a requirement as inconsistent with ss 9

and 104 and as adding an unnecessary administrative burden.

[104] I agree that in relation to the second question there was no need to notify the

ARC under s 94(1) of the RMA, essentially for the reasons given by William Young

P.  For the reasons given by Baragwanath J, I also agree that in relation to the third

question the RDC was entitled to take into account the conditions which were

proposed in the application.

Solicitors
Kirkland Enright, Auckland for Appellant
Simpson Grierson, Auckland for Respondents
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Introduction 

[1] A District Council had a consent to take water from the Clutha/Mata-Au River 

for a community water scheme.  It wanted to renew that consent for a period of 35 

years.  The Environment Court fixed the duration at 25 years, in part because water 

from the scheme was being used for dairy shed wash.  The District Council says that 

end use of the water was not a relevant concern.  It appeals the Environment Court’s 

decision. 

Background 

[2] The Clutha District Council (District Council) had a resource consent to take 

water from the Clutha/Mata-Au River (the river) for the Stirling (Bruce) Water Scheme 

(the scheme) that expired on 1 September 2018.  The scheme provides water for 
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distribution to rural and urban destinations, including farming properties in the Clutha 

district, the townships of Stirling and Benhar, and the Cherry Lane suburb in Balclutha. 

[3] The District Council applied to the Otago Regional Council (the Regional 

Council) for a new consent to take water from the river for the scheme.  Under the 

Regional Plan: Water for Otago (the Regional Water Plan), the application was for a 

controlled activity.  In granting a new consent, the Regional Council could decide the 

duration of the new consent.  The District Council applied for 35 years, the maximum 

available under the Resource Management Act 1991 (RMA).1  The Regional Council 

granted the consent for 25 years. 

[4] The District Council appealed the Regional Council’s decision to the 

Environment Court.  In a decision on 19 November 2020, the Environment Court 

upheld the decision made by the Regional Council.2  The District Council appealed 

the Environment Court’s decision to this Court. 

[5] An appeal is allowed only as to argued errors of law. 

[6] In making its decision, the Environment Court considered that a significant 

proportion of the water taken from the river for the scheme was used by dairy farms 

for washing down dairy sheds.  Before this Court, the District Council contended this 

was an error of law because the potential or actual effects of how water was used by 

people receiving water from the scheme were too remote and lacking in a sufficient 

nexus to the actual authorised take for those effects to be a relevant consideration in 

determining an appropriate duration for the new consent. 

[7] Although that was the crux of the appeal, in its notice of appeal, the District 

Council contended there had been seven errors of law and 15 questions of law which 

this Court had to consider on appeal.  I deal with the argued questions of law under 

various headings.3 

 
1  Resource Management Act 1991, s 123(d). 
2  Clutha District Council v Otago Regional Council [2020] NZEnvC 194. 
3  One of the District Council’s original grounds of appeal was that there had been a breach of natural 

justice because the Environment Court treated the end use of the water for dairy shed wash as a 

relevant consideration in making its decision, arguably, without giving notice to the District 

Council it was going to do so and without giving them the opportunity to be heard.  At the outset 
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Did the Environment Court err in having regard to an irrelevant consideration, 

namely the potential for contamination from the use of water for dairy shed wash, 

in deciding to limit the duration of the water take consent to 25 years? 

The Environment Court decision 

[8] It is clear the Environment Court did regard the particular end use of the water 

in washing dairy sheds and the actual or potential environment effects of that in setting 

the term of 25 years for the new consent. 

[9] Under the operative regional plan, the use of water for human consumption, 

not community water supply per se, was to be prioritised.4  The evidence was that the 

scheme distributes water for human and stock consumption, also for dairy shed use.  

Less than 20 per cent of water was supplied for human consumption.  The range of 

uses meant that, in terms of the relevant policy of the operative regional plan, they 

were unable to give priority to the scheme on the basis it was for the use of water for 

human consumption.5 

[10] The Court referred to the lack of knowledge about the uses for water risking 

undermining the Regional Council’s functions in relation to the establishment, 

implementation and review of objectives, policies and methods to achieve integrated 

management of the natural and physical resources of the region (with reference to s 

31 of the RMA).6 

[11] They said, if the water was being supplied for human use (only) and maybe 

stock water consumption, they “would have [had] less difficulty with the proposition 

that a 35 year duration was appropriate”.7  They concluded “the facts are that there are 

a wider range of uses for the scheme’s water which have not been properly assessed 

by the appellant [the District Council]”.8  This and the fact the planning regime was in 

a state of transition weighed in favour of a shorter duration for the consent.9 

 
of the appeal hearing, Mr Page, for the District Council, advised this Court that this ground of 

appeal was not going to be relied on or advanced in the High Court. 
4  At [50]. 
5  At [52]. 
6  At [73]. 
7  At [76]. 
8  At [76]. 
9  At [74]. 
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[12] The Court’s concern as to these matters could not be adequately addressed 

through adding a condition to the consent effectively constraining the supply of new 

water to farms with an up to date environment management plan.  Such a condition 

would not address any present-day risk.10 

[13] After referring to such matters, the Environment Court said they were “not 

persuaded to come to any different decision to the Regional Council on duration, albeit 

that in reaching this conclusion we take a different view on the effects of the 

activity”.11   

The District Council’s submissions 

[14] The District Council submitted: 

(a) The Environment Court erred in considering the end use of the water 

because they went beyond the scope of issues raised in the proceeding 

through the notice of appeal to the Environment Court and a joint 

statement of facts and issues dated 6 March 2020 filed by the parties before 

the hearing in the Environment Court.  The evidence before the 

Environment Court focused on the effects arising from the take of water 

from the river, but not its subsequent use. 

(b) The scope of relevant considerations was also limited by the District 

Council’s application being for consent to a controlled activity.  An 

application for a controlled activity must be granted.12  The Regional 

Council may impose conditions only for those matters over which a 

control is reserved to the Regional Council in the Regional Water Plan.13  

The potential end use of the water from the scheme was not a matter as to 

which the regional plan had reserved control to the Regional Council. 

(c) The end use of water from the scheme and its effects were too remote, 

consistent with the approach of the Supreme Court in West Coast ENT Inc 

 
10  At [62]. 
11  At [75]. 
12  RMA, s 87A(2)(a). 
13  Section 104A(b)(ii). 
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v Buller Coal Ltd and the High Court in Te Rūnanga o Ngāti Awa v Bay of 

Plenty Regional Council and  Aotearoa Water Action Inc v Canterbury 

Regional Council, the Environment Court in Beadle v Minister of 

Corrections and Cayford v Waikato Regional Council.14 

 The common thread of those cases was that the effects in issue were too 

remote because they resulted from an end use of the resource by third 

parties whose activities were not controlled by the consent. 

(d) The consent was not for the end use of the water once it was connected to 

the scheme.  Methods of delivery and the use of water beyond the end 

point at which the water had been delivered to a property was left to a third 

party.  The District Council could not know or control all the possible uses 

that a third party might use the water for, nor did they have the authority 

or responsibility to monitor such uses. 

(e) The Environment Court’s concern should have been only with the effects 

of the take up to the point at which water was supplied to the scheme, that 

is as to the environmental effects of the abstraction of water from the river 

to the extent authorised and whether that was an efficient and sustainable 

use of that resource. 

(f) This approach was consistent with the objectives, policies and rules of the 

Regional Water Plan and the proposed change 7 (PC7) to that plan which 

had been notified before the hearing in the Environment Court. 

(g) The effects of potential contamination by subsequent use would be subject 

to assessment and consideration by the Regional Council because 

discharges of potentially contaminated water from dairy shed wash could 

require resource consents under s 15 of the RMA.  This was the 

responsibility of the Regional Council in the context of its regional plan. 

 
14  West Coast ENT Inc v Buller Coal Ltd [2013] NZSC 87, [2014] 1 NZLR 32; Te Rūnanga o Ngāti 

Awa v Bay of Plenty Regional Council [2020] NZHC 3388, [2021] NZRMA 76; Aotearoa Water 

Action Inc v Canterbury Regional Council [2020] NZHC 1625, [2020] NZRMA 580; Beadle v 

Minister of Corrections EnvC Wellington A074/2002, 8 April 2002; Cayford v Waikato Regional 

Council EnvC Auckland A127/98, 23 October 1998. 
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The Regional Council’s submissions 

[15] The Regional Council contended: 

(a) The Environment Court is a specialist tribunal with a role of enquiry and 

assessment as to all RMA principles and purposes relevant to matters that 

come before it.  The scope of its enquiry is not limited or prescribed by the 

manner in which parties choose to put issues before it. 

(b) The issue before the Court was about the duration of the new consent.  The 

Regional Council and then the Environment Court had a discretion as to 

what the appropriate term should be.  In determining that, it was entitled 

to have regard to the purposes of the RMA, in particular s 5.  It was 

required under s 104 to consider the actual and potential adverse effects of 

the activity on the environment.  There was nothing in the regional plan to 

limit its consideration of the effects of the water take in the way the District 

Council contended for. 

(c) The Environment Court also had to have regard, as it did, to the Proposed 

Plan Change 8 (PC8) to the Regional Water Plan.  That change required it 

to adopt a holistic and integrated approach in considering all effects on the 

environment of the take, particularly the duration of the take which was 

the subject of its decision. 

(d) The feature of the case before the Environment Court distinguished from 

Cayford and Buller Coal was the nexus between the water take and the 

consequential effects of the water being used for dairy shed wash 

purposes.  That use arose directly from the consented take and supply of 

water to the community water scheme.  Water was being used in that way, 

in the same way as it was available for stock water and the general use of 

ratepayers whose properties were connected to the scheme.  Knowing the 

water was being used in that way, the Environment Court could not ignore 

the effects of that use. 
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[16] As to whether the end use of water for the scheme for dairy shed use was too 

remote for those effects to be a relevant consideration, the Regional Council’s 

submissions are reflected in the discussion that follows. 

Discussion 

[17] I accept the Regional Council’s submission that the Environment Court was 

not limited by either the terms of the District Council’s original application for a water 

permit or the terms of the notice of appeal from considering the potential 

contamination of groundwater from the discharges of dairy shed wash onto land. 

[18] In its notice of appeal to the Environment Court, the District Council made 

reference to the “adverse effects” arising from the water take activity by suggesting 

the Environment Court erred by not considering the District Council’s history of 

managing such effects and whether conditions on the consent could manage such 

effects.  The notice of appeal therefore did not prevent the Environment Court from 

considering adverse effects as they were specifically mentioned in it. 

[19] Further, I do not accept that, with the way this appeal proceeded, the parties 

had limited the scope of matters to be considered in a way that did not permit the 

Environment Court to have regard to the actual or potential effects on the environment 

of the use of water from the scheme for dairy shed wash. 

[20] After a telephone conference with the parties’ counsel on 13 July 2020, the 

Judge directed counsel to file a joint memorandum identifying issues relevant to the 

determination of weight to be given to differing provisions relevant to the 

determination of the consent duration. 

[21] Through their memorandum of 17 July 2020, counsel advised the Environment 

Court that, amongst the issues relevant to weighting, was the issue: 

When considering the matters listed under Policy 6.4.19 [of the Regional 

Water Plan] when setting the duration of a resource consent, is a 35 year 

consent term appropriate in this instance or are there circumstances which 

warrant a reduction from the maximum term? 

(a) Is a 35 year consent term necessary for the duration of the purpose of the 

use? 
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(b) Is there any uncertainty as to the adverse effects of the water take on the 

environment that might warrant a consent term of less than 35 years? 

[22] One agreed fact was: 

The proposal is to provide water to the South Bruce Rural Water Supply 

Scheme which is a recognised schedule 1B community drinking supply in the 

Regional Plan: Water for Otago (RPW). 

[23] The memorandum said the District Council and Regional Council did not agree 

on a number of facts.  As to those matters, the District Council said it would adduce 

evidence to establish various facts which the Regional Council denied.  One of those 

assertions was that “[t]here are no present or anticipated future adverse effects on the 

aquatic environment of the Clutha River/Mata Au arising from the water take”. 

[24] I thus accept the Court’s consideration of potential land discharges of dairy 

wash effluent onto land was not inconsistent with the agreed statement of facts and 

issues.  Even if it had been, with the way evidence was adduced as to the extent water 

from the scheme was being used for dairy shed wash, there would have been no error 

in the particular way the Environment Court considered this.  Evidence as to that use 

of the water was given by the District Council’s own witness.  The Court made it clear 

during the hearing that it considered this evidence relevant through the questions the 

Judge asked the witness about such matters.  In particular, Judge Borthwick raised 

with counsel and witnesses the way this was relevant to taking an integrated approach 

in considering both water take and associated discharges onto land in the management 

of activities under the RMA.  Counsel for the District Council specifically addressed 

this issue in reply submissions. 

[25] I do not accept that the hearing in the Environment Court proceeded on the 

basis that the way in which water from the scheme was ultimately used was irrelevant. 

[26] The parties had agreed the single issue to be decided by the Environment Court 

was the duration of the consent term.  As to that, the breadth of matters which the 

parties accepted had to be considered in the Environment Court was apparent from 

their submissions and evidence presented in support of those decisions.  In their 

submissions to the Environment Court, the District Council addressed the following:  
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(a) the environment being assessed; 

(b) the activity status of the application; 

(c) the actual or potential effects on the environment; 

(d) policy 6.4.19 of the Regional Water Plan; 

(e) iwi management plans; 

(f) PC7; 

(g) the National Policy Statement for Freshwater Management (amended 

2020) (NPSFM 2020); and 

(h) a s 128 review condition. 

[27] Mr Heller, a former hydrologist and environmental and water resources 

consultant, gave expert evidence for the District Council.  In discussing the 

environment effects, Mr Heller said: 

There are no known measurable effects on water quality of the Clutha River 

as a result of the water take, as the primary use of the water is for human 

consumption and stock water.  Water is not used for irrigation.  Any adverse 

effects arising from water used for dairy shed supply are managed by each 

farm’s dairy waste water system that is subject to a separate consent process 

with the ORC. 

[28] In discussing matters under the heading “efficiency”, Mr Heller said the 

Regional Council’s recommending report’s conclusion as to the current water use 

required for the scheme had not taken into account “the additional uses for the water 

such as stock water and dairy shed use, which comprises approximately 80% of the 

water taken”. 

[29] With reference to climate change, Mr Heller commented that additional 

impacts of climate change upon efficiencies in water supply for human and stock 

drinking water are considered to be small.  He observed “[s]cheme water used for dairy 

shed washdown appears to be within certain published guidelines […] and is unlikely 

to significantly alter as a result of climate change”. 
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[30] Even if the parties had sought to limit the issues for consideration by the 

Council in the manner suggested by the District Council, that would not have 

prevented the Environment Court from considering what, to it, was a relevant issue. 

[31] Under s 290(1) of the RMA, the Environment Court had “the same power, duty 

and discretion” in dealing with the appeal as the consent authority.  Under s 290(2), it 

could “confirm, amend or cancel the decision to which the appeal relates”. 

[32] As Dunningham J said in Saddle Views Estate Ltd:15 

[w]here the parties[’] understanding of the applicable law is considered by the 

Court to be either incorrect, or to admit consideration of some relevant factor, 

there can be nothing objectionable about the Court drawing that to the parties 

attention and seeking further submissions on it.  This situation differs from a 

simple inter partes claim where the onus is on the parties to decide what claims 

to plead and what evidence to adduce. 

[33] As the Supreme Court has stated:16 

[Section 290 of the RMA] confer[s] an appellate jurisdiction that is not 

uncommon in relation to administrative appeals in specialist jurisdictions. … 

they contemplate that the hearing of the appellate tribunal will be “de novo”, 

meaning that it will involve a fresh consideration of the matter that was before 

the body whose decision is the subject of appeal, with the parties having the 

right to a full new hearing of evidence. When the legislation provides for a de 

novo hearing it is the duty of the Environment Court to determine for itself, 

independently, the matter that was before the body appealed from insofar as it 

is in issue on appeal. The parties may, however, to the extent that is 

practicable, instead confine the appellate hearing to specific issues raised by 

the appeal. 

[34] There was no error in the Environment Court considering the use of water from 

the scheme for dairy shed washing on the basis this was associated with the taking of 

water for a controlled activity. 

[35] It was agreed in the Environment Court that the activity was classified as a 

controlled activity under the Regional Water Plan.  The classification of it was not 

affected by the change in status under PC7 because the District Council’s application 

was lodged before PC7 was notified.  The Environment Court expressly considered 

 
15  Saddle Views Estate Ltd v Dunedin City Council [2017] NZHC 1727, (2017) ELRNZ 144, at [127]. 
16  Waitakere City Council v Estate Homes Ltd [2006] NZSC 112, [2007] 2 NZLR 149 at [28]. 

Footnotes omitted. 
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the appeal on the basis the proposed take was for a controlled activity under that 

Regional Plan. 

[36]  The District Council submitted the matters the Environment Court could 

consider were limited to matters over which control had been reserved in the relevant 

plan. 

[37] Section 87A(2) of the RMA provides that, if an activity is described in a plan 

as a controlled activity, a resource consent is required for the activity and the consent 

authority must grant a resource consent (subject to limited exceptions).  The consent 

authority’s power to impose conditions on the resource consent is restricted to the 

matters over which control is reserved in the relevant plan.17 

[38] In determining the appropriate duration for the water permit, the Environment 

Court was required to consider the matters contained in s 104, to the extent that these 

matters were relevant for the duration of the activity.  These include: any actual or 

potential effects on the environment,18 any relevant planning instrument,19 and any 

other matter the Court considers relevant and reasonably necessary to determine the 

application.20 

[39] The Court of Appeal in Ngati Rangi Trust v Genesis Power Ltd held that, in 

determining the appropriate duration of water permits granted to a large electricity 

generator:21 

The Environment Court was bound to evaluate the application in light of the 

fundamental purpose of the Act, namely the promotion of “the sustainable 

management of natural and physical resources”: s 5. It had to do that on the 

basis of the evidence before it, in light of relevant policy statements, plans and 

proposed plans. If the Court considered it had insufficient material before it to 

enable a proper evaluation of certain effects, then it would have been 

appropriate to adjourn the hearing to enable further evidence of a defined 

character to come before it. Alternatively, it was bound to decide the matter 

on the basis of what was before it. In that regard, it must be remembered that 

resource management law is not “black letter” law: there will always be more 

 
17  Section 104A(b). 
18  Section 104(1)(a). 
19  Section 104(1)(b). 
20  Section 104(1)(c). 
21  Ngati Rangi Trust v Genesis Power Ltd [2009] NZCA 222, (2009) 15 ELRNZ 164 at [62] per 

Chambers J. 
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evidence that could be called on every application or appeal. Decision-making 

bodies in this area often have to make decisions based on incomplete data. 

[40] The District Council recognised the effects on the environment of the proposed 

take and use of water for the water scheme were relevant to the issue of the appropriate 

duration of the consent through the evidence it presented for the Environment Court 

and the submissions that were made in support of the appeal.  The District Council 

also recognised the Environment Court’s assessment of the effects related to the 

duration of the consent and vice versa through proposing that any uncertainty as to 

future effects of the proposed activity could be adequately mitigated through attaching 

review conditions to the consent that could potentially reduce the duration of the 

consented activity. 

[41] Provided the effects of the use of water from the scheme were not too remote, 

it was appropriate for the Environment Court to consider these effects for the purpose 

of achieving integrated management under the RMA22 and for the purpose of 

promoting “the sustainable management of natural and physical resources”.23 

[42] The District Council’s primary challenge over this was that the application for 

a take was for the purpose of supplying water to the scheme and both the end use of 

that water and the effects of that use were too remote to be relevant considerations 

under the RMA. 

[43] The Environment Court was able to have regard to the consequential effects of 

the end use of the resource that is the subject of the resource consent application, but 

with limits of nexus and remoteness.24 

[44] In Te Rūnanga o Ngāti Awa v Bay of Plenty Regional Council, the High Court 

cited, with approval, the statement from the Environment Court:25 

Nexus here refers to the degree of connection between the activity and the 

effect, while remoteness refers to the proximity of such connection, both being 

 
22  Section 30(1)(a). 
23  Section 5. 
24  Beadle v Minister of Corrections, above n 14, at [88]. 
25  Te Rūnanga o Ngāti Awa v Bay of Plenty Regional Council, above n 14, at 81, citing Te Rūnanga 

o Ngāti Awa v Bay of Plenty Regional Council [2019] NZEnvC 196, (2019) 21 ELRNZ 539 at 

[61]. 
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considered in terms of causal legal relationships rather than simply in physical 

terms. Experience indicates that these assessments are likely to be in terms of 

factors of degree rather than of absolute criteria and so be matters of weight 

rather than intrinsically dispositive of any decision. 

[45] In Te Rūnanga o Ngāti Awa v Bay of Plenty Regional Council, the appeal before 

the High Court concerned consents to expand an existing spring water extraction and 

bottling operation, primarily to bottle water and export that bottled water overseas.26  

At issue was whether and to what extent the Environment Court could consider the 

environmental and cultural effects for Māori arising out of the use of plastic bottles 

and the discarding of plastic bottles overseas.  Gault J decided, consistent with the 

judgment of the High Court in Aotearoa Water Action Inc v Canterbury Regional 

Council, that the effects of the adverse effects of consumers discarding plastic bottles 

were too indirect or remote to require further consideration on the application for a 

water resource consent to take water from the aquifer and, thus, outside the scope of 

what could be considered on a consent application.27 

[46] In Pukenamu Estates Ltd v Kapiti Environmental Action Inc, one of the issues 

before the Environment Court and then the High Court was whether a consent 

authority could consider the effect of earthworks (road and building platforms) as an 

effect of a subdivision for which approval was sought under the RMA.28  In the High 

Court, Ronald Young J held the Environment Court was required (by s 104 of the 

RMA) to consider the actual potential effects of the environment of allowing the 

activity (here, the subdivision).  The applicant had provided little information relating 

to the earthworks that would be required with the subdivision because it was intending 

to leave it to the purchasers to apply.  In rejecting the approach of the appellant, Ronald 

Young J said: 

[44] …  Section 104 is concerned with the actual and potential effects on 

the environment of allowing the activity.  The activity here is the subdivision.  

In part the Appellant’s approach is predicated on the proposition that somehow 

assessment of effect is limited to only some actual effects of the subdivision.  

This cannot be correct.  The actual and potential effects of a subdivision are 

well beyond the simple drawing of lines on a map.  The section is concerned 

with actual effect if the activity is approved.  Thus the focus of s104 (and s105 

as relevant) is on individual actual effect (and potential) of allowing a 

subdivision of that land.  One can envisage subdivisions where minimal 

 
26  Te Rūnanga o Ngāti Awa v Bay of Plenty Regional Council, above n 14. 
27  Aotearoa Water Action Inc v Canterbury Regional Council, above n 14. 
28  Pukenamu Estates Ltd v Kapiti Environmental Action Inc HC Wellington AP106/02, 18 June 2003. 
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roading is required, for example, the subdivision of land adjacent to an 

existing road, or of flat land where little or not [sic] excavation may be 

required for building sites.  Actual and potential effect of the subject 

subdivision is the focus in s104(1)(a). 

[45] Nor do I consider the fact that other applications for resource consent 

may be required for some or all of earth works consequent upon the 

subdivision as prohibiting consideration of them as a effect under s104 or 

s105.  To interpret s104 in this way would significantly downgrade the effect 

of subsection (1)(a).  It would also prevent the local authority and subsequent 

appellate bodies from looking holistically at an activity requiring resource 

consent where, as here, the activity is non complying and where, as here, 

further resource consents may be required before the subdivision can be 

undertaken. 

[47] In Cayford v Waikato Regional Council, the Environment Court held the 

relevance of effects on the environment of a proposed activity is not dependant on the 

need or otherwise for resource consents or whether effects can be the subject of 

controls.29 

[48] The Court also referred to a statement from Auckland City Council v Auckland 

Regional Council that “[e]ffects which flow from allowing the activities for which the 

consent is sought may also include those from other activities which may inevitably 

follow”.30 

[49] In Beadle v Minister of Corrections, the Minister was seeking consent for earth 

works and stream works needed for the site of a prison facility.31  He expected the 

Court to have regard to that ultimate purpose as one that would provide public benefits 

in Northland.  The Environment Court held that submitters were entitled to challenge 

those claims and they were entitled to try and prove that facility would have adverse 

effects on the environment that should be offset against its positive benefits, and it 

ought to prevail over them.  The Environment Court concluded they were “able to 

have regard to the intended end-use of a corrections facility, and any consequential 

effects on the environment that might have, if not too uncertain or remote”.32 

 
29  Cayford v Waikato Regional Council, above n 14, at 8. 
30  Auckland City Council v Auckland Regional Council EnvC Auckland A101/97, 25 August 1997 at 

[7], cited in Cayford v Waikato Regional Council, above n 14, at 9. 
31  Beadle v Minister of Corrections, above n 14. 
32  At [91]. 
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[50] The approach adopted by the Environment Court in Beadle was referred to 

without criticism by the Supreme Court in Buller Coal:33 

We accept that effects on the environment of activities which are 

consequential on allowing the activity for which consent is sought have 

sometimes been taken into account by consent authorities. This is particularly 

so in respect of consequential activities which are not directly the subject of 

control under the RMA. But questions of fact and degree are likely to arise as 

is apparent from the judgment of the Environment Court in Beadle v Minister 

of Corrections. 

[51] So, the Environment Court in this case was required to consider the 

environmental effects of the consented activity because they were relevant to 

determining the appropriate duration of the consent.  Provided there was a sufficient 

nexus between consequential effects and they were not too remote, they had to be 

considered by the Environment Court for the purpose of promoting “the sustainable 

management of natural and physical resources”.34  They could not be ignored by the 

Environment Court simply because the consequential use of the water and its effects 

was subject to management under the RMA and by the Regional Council in accordance 

with ss 15 and 30(f) of the RMA. 

[52] I consider the end use of water for dairy shed wash and its subsequent discharge 

to the environment had a sufficient nexus to the take and were not so remote as to be 

matters which the Environment Court could not consider when fixing the duration for 

the water take consent for the scheme.  The Court therefore had to have regard to these 

effects under s 104(1)(a) of the RMA. 

[53] The use of water from the scheme was more than inevitable or foreseeable.  It 

was already happening.  Up to 30 per cent of water supplied to the scheme was being 

used for dairy shed wash.  That use of the water was as much a reality as the use of 

water for human consumption, as part of a potable water supply. 

[54] In a physical sense, the District Council, through the scheme, was providing 

water directly to the properties on which water was being used for dairy shed wash.  

The scheme was a piped water scheme owned by the District Council.  Water was 

 
33  West Coast ENT Inc v Buller Coal Ltd, above n 14, at [119], citing Beadle v Minister of 

Corrections, above n 14.  
34  RMA, s 5. 
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piped from the point at which water was supplied from the take to the scheme and 

delivered to the properties which it supplied, including 28 dairy farms.  On those 

properties, water was stored in tanks and then used for the landowner’s purposes.  In 

that way, the District Council, through the scheme, supplied water for dairy shed wash. 

[55] It was the District Council who determined to whom water would be allocated 

as part of the scheme.  The District Council, to a certain extent, was thus able to control 

to a significant extent how water from the scheme was used.  With the Council 

permitting and facilitating the supply of water from the scheme to dairy farms where 

it was being used for dairy shed wash, the Council was permitting and facilitating the 

water which was being taken for the scheme to be used for dairy shed wash. 

[56] The use of water for dairy shed wash and the associated discharges of it was 

thus physically much more connected to the initial take than was the case with the 

potential discarding of water bottles produced in the water bottling activities that were 

considered in Te Rūnanga o Ngati Awa and Aotearoa Water, or the burning of coal in 

Buller Coal. 

[57] Section 104(1)(b)(iii) required the Environment Court to also consider any 

relevant national policy statement.  The parties agreed that one of the planning 

documents which would be relevant to the Environment Court’s consideration of the 

matter before it was the NPSFM 2020 and what is described in that document as the 

fundamental concept – Te Mana o te Wai. 

[58] As the Environment Court has recognised, the NPSFM 2020 intends for the 

health and wellbeing of freshwater bodies to be at the forefront of decisions about 

fresh water.  Inherent in the definition of Te Mana o te Wai is a connection between 

water and the broader environment.35  Policy 3 of the NPSFM 2020 requires that: 

Freshwater is managed in an integrated way that considers the effects of the 

use and development of land on a whole-of-catchment basis, including the 

effects on receiving environments. 

 
35  Aratiatia Livestock Ltd v Southland Regional Council [2019] NZEnvC 208 at [16]−[21]. 
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[59] Clause 3.2(2)(e) requires every regional council to give effect to Te Mana o te 

Wai and, in doing so, to “adopt an integrated approach, ki uta ki tai to the management 

of freshwater”. 

[60] The Environment Court also had to promote “the sustainable management of 

natural and physical resources” when considering the effects of the activity.36 

[61] In the context of the issues it was considering and on the evidence before it, 

the way in which the Environment Court had regard to the potential for contamination 

from dairy shed wash appropriately recognised the purposes and scheme of the RMA 

and the NPSFM 2020. 

[62] Accordingly, there was no error of law in the way the Environment Court had 

regard to the way water from the scheme was used for dairy shed wash in determining 

that the appropriate duration for the water take consent was 25 years. 

[63] I accordingly answer the following question of law included in the notice of 

appeal as follows: 

Did the Environment Court err by considering that the effects arising from the 

discharge of contaminants subsequent to the use of water by third parties was 

relevant to the determination of consent duration? 

 No. 

Did the Environment Court err in its consideration of planning documents 

relevant to the appeal it was considering? 

[64] As to a number of the claimed errors of law in this regard, the District Council 

acknowledged the validity of its arguments turned on whether the Environment Court 

could have regard to the end use of water from the scheme and the environmental 

effects of that use in the way it interpreted and applied the policy. 

 
36  RMA, s 5. 
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[65] With this Court holding that the Environment Court could consider the 

consequential end use of water from the scheme and the environmental effects of that, 

that premise for error has not been made out. 

[66] As already referred to, the Court of Appeal in Ngati Rangi Trust v Genesis 

Power Ltd held that, in determining the appropriate duration of water permits granted 

to a large electricity generator:37 

The Environment Court was bound to evaluate the application in light of the 

fundamental purpose of the Act, namely the promotion of “the sustainable 

management of natural and physical resources”, s 5.  It had to do that on the 

basis of the evidence before it in light of relevant policy statements plans and 

proposed plans. 

[67] The parties agreed the Regional Water Plan was a planning document relevant 

to the issues which the Environment Court had to consider.  One of the policies in the 

Regional Water Plan was policy 6.4.19, which requires: 

When setting the duration of a resource consent to take and use water, to 

consider: 

(a) the duration of the purpose of use; 

… 

(d) the extent to which the risk of potentially significant, adverse effects 

arising from the activity may be adequately managed through review 

conditions; 

… 

[68] In the notice of appeal, the second ground of appeal was that the Environment 

Court had erred in its interpretation of policy 6.4.19(a) and (d) of the Regional Plan 

by considering that “end use” effects are relevant to its determination of consent term. 

[69] In the Regional Water Plan, under the heading “Integrated Water 

Management”, one of the Council’s policies was:38 

In managing the taking of groundwater, avoid in any aquifer: 

(a) Contamination of groundwater or surface water; and 

 
37  Ngati Rangi Trust v Genesis Power Ltd, above n 21, at [62], per Chambers J. 
38  Regional Water Plan, policy 6.4.10A5. 
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… 

[70] In its decision, the Environment Court stated:39 

Given that up to 30% of the existing take and use of water is to supply dairy 

sheds, the District Council has not discharged its persuasive burden of 

providing evidence that the court, with any level of confidence, can rely on to 

make findings about the existing or future state of water quality within the 

command area.  It follows we are unable to satisfy ourselves under Policy 

6.9.19(d) of the operative Regional Plan that the risk of potentially significant 

adverse effects arising from this activity may be adequately managed through 

review conditions.  In any event, for reasons that we will come to, we doubt 

the efficacy of the proposed review condition. 

[71] It was agreed PC7 was a relevant proposed plan which had to be considered by 

the Environment Court. 

[72] The s 32(1) evaluation report for PC7 explained that the purpose of PC7 was 

to provide an interim regulatory framework for the assessment of applications to take 

and use surface water before the new regional plan becomes operative, which is 

expected to be 31 December 2025.  The National Policy Statement for Freshwater 

2014 (updated 2017) requires regional councils to maintain or improve the quality of 

fresh water through, for instance policy A3: 

… making rules requiring the adoption of the best practicable option to 

prevent or minimise any actual or likely adverse effect on the environment of 

any discharge of a contaminant into fresh water, or onto or into land in 

circumstances that may result in that contaminant (or, as a result of any natural 

process from the discharge of that contaminant, any other contaminant) 

entering fresh water. 

[73] And policy C1: 

… managing fresh water and land use and development in catchments in an 

integrated and sustainable way to avoid, remedy or mitigate adverse effects, 

including cumulative effects. 

[74] The report concluded that PC7 does not entirely give effect to these policies 

because the new regional plan is anticipated to more thoroughly cover them. 

  

 
39  Clutha District Council v Otago Regional Council, above n 2, at [61].  Footnotes omitted. 
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[75] In its decision, the Environment Court said PC7 sought to limit the 

circumstances in which existing resource consents to take and use surface water could 

be granted.  The Environment Court noted policy 10A.2.3 contemplated a consent 

duration exceeding six years might be granted for non-complying activities only in 

certain circumstances, namely:40 

(a) the activity will have no more than minor adverse effects (including no 

more than minor cumulative effects) on the ecology and the hydrology of 

the surface water body (and any connected water body) from which the 

abstraction is to occur; and 

(b) the resource consent granted will expire before 31 December 2035. 

[76] The Environment Court said:41 

The application of Policy 10A.2.3 of PC7 to the facts is also problematic for 

the reason that the evidence is not capable of proving to the requisite standard 

that the proposal will have no more than minor adverse effects (including no 

more than minor cumulative effects) on the ecology of the Clutha River/Mata-

Au (and any connected water body) from which the abstraction is to occur. 

[77] The District Council submitted the Environment Court’s third error of law was 

in giving weight to the proposed PC7 despite determining that the taking of water for 

the scheme was a controlled activity pursuant to ss 88A and 104A of the RMA.  The 

District Council particularised that error by referring to the Environment Court having 

considered the effects of the end use of water from the Bruce water scheme in deciding 

that the evidence had not proved that the water take from the river would have no more 

than minor effects on the ecology of the river. 

[78] That particular issue had to be considered only if the Court had to decide 

whether the application had been for a controlled activity under PC7.  The Court 

accepted that PC7 was not relevant in that way.  The Court did not consider policy 

10A.2.3 in this manner.  Instead, their observation was relevant in the context of its 

appropriate consideration of the effects of the end use of water. 

 
40  At [22]. 
41  At [63]. 
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[79] In considering the weight to be given to PC7 and evidence relevant to that, the 

Environment Court also referred to PC8 on discharge management.  The District 

Council acknowledged that the provisions in that change had been notified. 

[80] Currently in Otago, animal discharges were managed under the Regional Water 

Plan, particularly a rule which prohibited the discharge of animal waste, directly into 

water or onto land in circumstances where the waste was likely to result in overland 

flow entering fresh water.42 

[81] The s 32 report on PC8 says it introduces a package of provisions that will 

improve the current minimum standards for animal waste storage and subsequent land 

application in Otago, bringing the region into line with good practice across the 

country.  One of the objectives for the Regional Council, as set out in the National 

Policy Statement for Freshwater Management 2014 (updated 2017) is objective C1: 

To improve integrated management of fresh water and the use and 

development of land in whole catchments, including the interactions between 

fresh water, land, associated ecosystems and the coastal environment. 

[82] The National Policy Statement also includes policy C1: 

By every regional council: 

… 

(b) of managing fresh water and land use and development in catchments 

in an integrated and sustainable way to avoid, remedy or mitigate adverse 

effects, including cumulative effects. 

[83] In PC8, the Regional Council sought to recognise the need for it to give effect 

to relevant national policy statements and, in particular, national policy statements for 

fresh water management that came into effect on 1 August 2014 with amendments in 

August 2017 that took effect on 7 September 2017. 

[84] The Environment Court noted that none of the witnesses had considered PC8.  

In response to the Court’s request for the parties to identify by memorandum the 

planning documents relevant to the appeal, the parties had not mentioned PC8. 

 
42  Regional Water Plan, rule 12.C.07.2. 
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[85] For the reasons already discussed,43 that did not limit the Environment Court’s 

ability to consider that proposed change in determining the appropriate duration for 

the consent.   

[86] The Court raised what it considered to be relevant aspects of PC8 with 

witnesses and counsel.  In particular, the Court had raised with planners giving 

evidence for both the District Council and the Regional Council, the Court’s concern 

over disaggregation of resource management and the importance of the need for 

integrated management of resources for the benefit of the environment. 

[87] Counsel for both the District Council and Regional Council made submissions 

as to the weight to be given to PC8.  In his final submissions to the Environment Court, 

counsel for the District Council emphasised that the take of the water, which was 

subject to the appeal, was for the purposes of the scheme. 

[88] Both PC7 and PC8 were proposed plans for the purpose of s 104(1)(b)(vi) of 

the RMA.  The weight to be given to PC7 and PC8 was a matter for the Environment 

Court.  The Court noted the Regional Water Plan does not manage the storage of 

animal waste, and that discharge of animal waste is either a prohibited or allowed 

activity.  The Court noted the Minister for the Environment considered “that the issues 

the plan changes aim to address have aroused widespread public concern or interest 

regarding their actual or likely effect on the environment.44 

[89] In discussing PC7 and PC8, the Court said:45 

We have considered Mr Peirce’s suggestion that the consent could be subject 

to an additional condition effectively constraining the supply of new water to 

farms with an up to date farm environment management plan.  Such a 

condition is commended, but it does not address any present-day risk. 

[90] On the hearing of the appeal in this Court, the District Council did not submit 

consideration of PC8 was an irrelevant matter.  It was relevant if the Court could 

consider the actual or potential environmental effects of the end use of water from the 

scheme, as I have held they were entitled to. 

 
43  At [32] and [33]. 
44  Clutha District Council v Otago Regional Council, above n 2, at [60]. 
45  At [62]. 
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[91] The Court’s determination as to the weight to be given to a proposed plan or, 

in this case, proposed plan changes was a matter for the Court under its broad 

discretion under s 104.  The determination it made is not one that can be challenged 

as involving an error of law.46 

[92] The Environment Court ended its consideration of the evidence, including 

aspects of PC7 and PC8 by stating “[t]he above findings on effects weighs in favour 

of a decision confirming the consent duration”.47 

[93] The Environment Court expressly considered the efficacy of a review 

condition proposed for the Council and also a further condition that might in future 

constrain the supply of new water to farms with an up to date farm environment 

management plan.  Later in its decision when discussing whether there was a 

presumption that a take consent would be for 35 years unless there was good reason 

to depart from it, the Environment Court said:48 

While the matter was not fully argued, we doubt the efficacy of any review 

condition where the potential adverse effects are caused by a third-person and 

not the consent holder (e.g. discharge of contaminants from dairy shed 

washdown). 

[94] The Environment Court thus considered the possibility of the inclusion of a 

review clause as a potential reason for a longer duration for the consent.  The view it 

reached as to its efficacy in this regard was a decision for it to make on the merits and 

not amenable to appeal as an error of law. 

[95] I accordingly deal with the further questions of law as set out in the notice of 

appeal as follows: 

A. Did the Environment Court apply a wrong legal test when determining that 

effects on the environment arising from the discharge of contaminants that 

may arise from the end-use of water by third parties was relevant to the 

take and use of water pursuant to Rule 12.1.3.1 of the Regional Plan? 

No. 

 
46  Smith Chilcott Ltd v Auckland City Council [2001] 3 NZLR 473 (CA) at [32].  See also Hunt v 

Auckland City Council [1996] NZRMA 49 (HC). 
47  Clutha District Council v Otago Regional Council, above n 2, at [64]. 
48  At [72]. 
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B. Did the Environment Court take into account irrelevant considerations in 

relation to the deficiencies in the ORC’s Regional Plan? 

No. 

C. Did the Environment Court err in its interpretation of Policy 6.4.19(1)(a)? 

 No. 

D. Did the Environment Court take into account irrelevant considerations in 

determining that it could not give Policy 6.4.19(a) significant weight? 

No. 

E. Did the Environment Court take into account irrelevant considerations in 

its application of Policy 6.4.19(d) by [sic] when it determined that it 

needed to be satisfied of the adverse effects of the discharge of 

contaminants by third party users of water supplied to dairy sheds? 

No. 

F. Did the Environment Court err by taking into account an irrelevant matter, 

namely that the provisions of PC8 were relevant to the proceedings? 

No. 

G. Did the Environment Court err by giving weight to Policy 10A.2.3 when 

the status of the application is a controlled activity? 

No.  Evidence that there were no adverse effects arising from the take and 

use of water that were more than minor was contested.  The effects of 

discharge of contaminants to the environment arising from the use of water 

by third parties was a relevant consideration. 

H. Did the Environment Court err by not considering the efficacy of the 

review power pursuant to section s 128(1)(b) of the Act? 

No. 

I. Did the Environment Court err by finding that it could not be satisfied that 

the effects of the use are no more than minor under Policy 10A.2.3 when: 

(a) The evidence was uncontested that there were no adverse effects 

arising from the take and use of water than were more than minor. 

(b) The effects of discharge of contaminants to the environment arising 

from the use of water by third parties was an irrelevant consideration. 
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No.  Given the effects arising from the end use of water were relevant 

considerations, the premises for the claimed error as referred to in (a) and 

(b) had not been made out. 

Did the Environment Court fail to apply authorities that held a permit term 

duration of less than 35 years should only be imposed if there is a good reason? 

[96] The District Council submitted the consented water take was for “a community 

water supply to provide for the health and wellbeing of the South Bruce community” 

and the water delivery infrastructure required for the take had a design life of 100 

years.  The District Council submitted there was no evidence before the Environment 

Court that the community’s need for water would diminish between a period of 25 and 

35 years so as to require a wholesale review of the resource consent after just 25 years. 

[97] In Brooke-Taylor v Marlborough District Council, the Environment Court 

observed that requiring an applicant to submit a full application for a renewed consent 

in respect of which there was to be a major capital investment in infrastructure 

designed and intended to last a much longer period was not an efficient use of 

resources when potential adverse effects on the environment could be monitored and 

managed through the use of the review process under s 128 of the RMA.49 

[98] The District Council’s submission was made on the basis that the end use of 

water from the scheme for dairy shed wash and the potential for the discharge of 

contaminants from such water was not a relevant consideration for the Environment 

Court.  They accepted, if it was a relevant consideration, then the approach in Brooke-

Taylor v Marlborough District Council would not, as a matter of law, have to apply to 

this consented take. 

[99] It is clear the Environment Court did consider the value of the District 

Council’s investment in their assessment of the appropriate duration.  They however 

said this was not determinative of the outcome.  The Court said:50 

 
49  Brooke-Taylor v Marlborough District Council EnvC Wellington W67/2004, 2 September 2004 at 

[69]. 
50  Clutha District Council v Otago Regional Council, above n 2, at [66]. 
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A known but unquantified risk to investment yield must be the future impact 

of regulatory change on demand for water, particularly from the primary 

industry.  Going forward, it is not known whether supply demand will soften. 

[100] I also accept the submission for the Regional Council that the cases referred to 

by the District Council are not authority for the proposition that a take consent should 

be for 35 years when the applicant is investing in significant infrastructure to support 

the take.  In Brooke-Taylor v Marlborough District Council and Ngati Rangi Trust v 

Genesis Power Ltd the consented takes were for the short duration of 10 years.51  It 

was that particular duration which was criticised by the Courts in the circumstances of 

those consents. 

[101] As the Regional Council referred to in their submissions and as the 

Environment Court noted in Curador Trust v Northland Regional Council, s 123(d) of 

the RMA provides that a water permit can have a term up to 35 years if specified in 

the consent but will be for just five years if no term is specified in the consent.52  The 

presumptive period in the RMA is five years and the maximum period for which 

consent can be granted is 35 years.  Accordingly, with reference to the legislation, 

there is no basis to suggest the presumption should be that a take consent will be 

granted for 35 years unless there is good reason to depart from that. 

[102] As previously referred to, the Environment Court also expressly discussed the 

efficacy of a review clause as a potential reason for a longer duration for the water 

permit. 

[103] Accordingly, the questions of law posed in the notice of appeal are answered 

as follows: 

Did the Court start from the wrong premise, namely it failed to treat as its 

starting point that a term of 35 years should be allowed unless there is a good 

reason for a shorter term. 

No. 

 
51  Brooke-Taylor v Marlborough District Council, above n 49; Ngati Rangi Trust v Genesis Power 

Ltd, above n 21. 
52  Curador Trust v Northland Regional Council EnvC Whangarei A069/2006, 31 May 2006 at [27]. 
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Did the Court err by failing to find that a review condition under section 128 

of the Act could adequately address any relevant concern about the exercise of 

the Water Permit for a duration of longer than 25 years. 

No. 

Did the Environment Court make an error of law by going beyond the scope of 

the proceedings and considering the likely future demand for and efficiency of 

the volume of water required for the water take? 

[104] The Environment Court considered there was some uncertainty as to the future 

demand for the volume of water required for the water take.  They considered there 

was potential for the demand to reduce due to future regulatory changes.  They 

considered this would especially impact demand for water within the primary industry.  

The District Council’s submission as to this question was based on the premise that 

the water take was just for the scheme, and the way water from the scheme was 

ultimately used was not a relevant consideration. 

[105] I have held the end use of water from the scheme was a relevant consideration.  

There was accordingly no error in the Environment Court allowing for the possibility 

that the demand for water for the scheme might reduce through regulatory control at 

some point in the future. 

[106] There was no error of law in the manner posed by this question. 

Did the Environment Court err in considering the provisions of the Kai Tahu Ki 

Otago Natural Resource Management Plan 2005? 

[107] The fourth alleged error of law as set out in the notice of appeal was that the 

Environment Court had erred in: 

… considering that [sic] provisions of the Kai Tahu Ki Otago Natural 

Resources Management Plan 2005 [the Environmental Iwi Management Plan] 

which fell outside the matters over which control is reserved in r 12.1.3.1, and 

the scope of policy 6.4.19 in the Regional Water Plan. 
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[108] A policy in the Kai Tahu Ki Otago Natural Resources Management Plan 

opposes the grant of permits for the taking of water for a period of 35 years.53  There 

is also a policy to protect and restore the mauri of all water.54 

[109] The parties agreed the Environment and Iwi Management Plan was a relevant 

document for the Environment Court on appeal. 

[110] In their pre-hearing memorandum as to agreed issues and facts before the 

Environment Court hearing, the parties agreed that amongst the issues for 

determination were: 

4. Do the relevant provisions of the Kai Tahu Ki Otago Natural Resources 

Management Plan 2005 (NRMP) and Ngai Tahu Ki Murihiku Natural 

Resource and Environmental Iwi Management Plan 2008 – the Cry of the 

People, Te Tangi a Tauira (EIMP) oppose a consent term of 35 years in 

the circumstances of the present application? 

… 

11. What weight should be given to the NRMP and the EIMP? 

12. Is a precautionary approach required to be reflected in a consent term due 

to the effects of the water take on Kai Tahu values? 

[111] In its submissions on this appeal, the District Council criticised the reference 

to the iwi management plan on the basis the concerns the Court had expressed related 

to matters outside the controlled activity rule and the scope of the proceedings.  The 

District Council submitted that: 

On the basis that the adverse effects of the end-use of water are not a relevant 

effect of “allowing the activity,” … the Environment Court … misapplied the 

policies in the Iwi Management Plan (if they are relevant at all) and ought to 

have applied those policies with respect to the evidence before the Court 

which considered that there was no measurable effect on water quality of the 

waterbody from which abstraction was to occur. 

[112] The Environment Court recognised that Te Ao Marama Inc and Te Rūnanga O 

Hokanui did not submit on the application for resource consent. 

 
53  Kai Tahu ki Otago Natural Resources Management Plan 2005, policy 25 at [5.3.4]. 
54  Policy 4 at [5.3.4]. 

108



 

 

[113] I have held the matters which could be considered within the controlled activity 

rule and within the scope of the proceeding were wide enough to include the potential 

adverse effects on the environment of the end use of water. 

[114] Accordingly, the Environment Court did not err in law as alleged with this 

question. 

Conclusion 

[115] The Environment Court did not err in law in considering the potential effects 

of the end use of water from the scheme for dairy shed wash in agreeing the duration 

of the water take consent for the scheme should be 25 years.  There were no errors on 

the questions of law posed by the District Council in its notice of appeal. 

[116] The District Council’s appeal is accordingly dismissed. 

Costs 

[117] The Regional Council is entitled to costs on a 2B basis.  If there is any dispute 

as to those costs, the Regional Council is to file its memorandum within four weeks 

of this judgment.  The District Council is to file a memorandum in reply within two 

weeks of receiving the Regional Council’s memorandum.  The Regional Council may 

file a reply within two weeks of receiving the District Council’s memorandum.  The 

memoranda are to be no longer than four pages.  I will determine the issue of costs on 

the papers. 

 
 
 
 
 
 
 
 
Solicitors: 
Gallaway Cook Allan, Dunedin 
Wynn Williams, Christchurch. 
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REASONS 

Introduction 

[1] In our interim decision dated 18 December 2019 we determined: 1 

Result 

1. This is an interim decision of the Court because there is no certainty as to 
whether or not the Agency can acquire from Te Runanga the land necessary 
to implement the Project and finalise an Agreement for Further Mitigation. 

2. In light of the Agency's assurance that it will not compulsorily acquire the 
Ngati Tama land, the Court is not prepared to complete its consideration of 
the NOR and resource consents, absent advice from Te Runanga that it has 
agreed to the acquisition and further mitigation. 

3. That is because we cannot determine that the effects of the Project will be 
appropriately addressed until we receive advice on that acquisition and further 
mitigation. 

4. This proceeding is adjourned until 31 March 2020. 

5. On that date we direct that the Agency is to file a memorandum advising the 
Court of the state of its negotiations with Te Runanga. 

[2] Since our interim decision, we have been advised that Te Runanga have resolved 

to support the Project, and that the project agreements have been approved by an 81.6% 

majority of Nga.ti Tama members who voted. Turnout for the vote was over 60%.2 The 

Agency has asked that we finalise our decision. 

[3] The Agency seeks a minor amendment to the Notice of Requirement (NOR) to 

alter the designation and the resource consents to accommodate an additional 

constrnction yard at the southern end of the Project area. 

[4] We record that by memorandum dated 27 October 2020 Te Korowai Tiaki o Te 

Hauauru Incorporated withdrew its appeal. Finally, we note that the High Court has 

dismissed the appeal against our Interim Decision.3 

1 Mount Messenger Interim Decision [2019] NZEnvC 203 at page 5. 
2 Transport Agency memorandum dated 16 July 2020, at paragraph 4. \v'e record that the New 

Zealand Transport Agency is now known as \v'aka Kotahi NZ Transport Agency. For 
convenience we will continue to refer to it as the Agency as per the Interim Decision. 

3 Pot1tama Kaitiaki Charitable Trt1st and D & T Pascoe v Taranaki Regional Co11ncil & Ors [2020] 
NZHC 3159. 
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[5] It therefore remains for us to make a final assessment of the matters we did not 

determine in our interim decision, address the request to amend the NOR, and finalise 

conditions. 

Matters raised in interim decision 

[6] Our summary of findings on the core central issues was outlined in our interim 

decision at paragraphs [458]-[470]. They were as follows: 

Alternatives 

[458] We have determined that the Agency's consideration of alternative sites, 
routes or methods of undertaking the Project was adequate. 

[459] We observe that the online option (staying within the existing SH3 
alignment) was considered and not chosen, primarily for reasons of cost, 
constructability and cultural values. 

Consultation 

[460] The Agency's consultation was detailed and extensive. 

Cultural effects 

[461] There are significant adverse cultural effects from the Project on Ngati Tama 
which are yet to be resolved. 

[462] \v'e have found that Ngati Tama has mana whenua over the Project area and 
it is appropriate that it be the only body referred to in conditions addressing cultural 
matters. 

[463] Mrs Pascoe and her family have not established on the evidence that they 
have and are able to maintain the whanaungatanga relationships or exercise the 
associated tikanga that would require recognition under Part 2 of the Act. 

[464] We have found that Jvirs Pascoe is not kaitiaki in the sense the term 
'kaitiakitanga' is used in the Act. The relationship the Pascoes have with their land 
is one of stewardship. 

TeKorowai 

[465] \v'e do not consider it is appropriate for Te Korowai to be included in the 
Kaitiaki Forum Group. 

[466] As we have already observed, the primary difference between Te Runanga 
and Te Korowai is whether the cultural effects can be appropriately mitigated. 
Te Korowai is not satisfied that the terms of the agreement being negotiated 
between Te Riinanga and the Agency, together with the proposed conditions, will 
result in cultural effects being appropriately avoided. We will not determine that 
issue until we receive advice from Te Riinanga as to what has been decided with 
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5 

[467] \v'e have found that Poutama are not tangata whenua exercising mana 
whenua over the Project area. It follows, therefore, that it is not appropriate that 
it be recognised in any consent conditions addressing kaitiakitanga that may issue. 

Mr and Mrs Pascoe 

[468] There is no doubt that the Project will have significant adverse effects on the 
Pascoes and their land. The adverse social impact of the Project on the Pascoes is 
severe. \v'e consider, however, that proposed condition SA will mitigate those 
effects to the extent possible if the Project is approved and proceeds and the 
Pascoes accept the Agency's offer to buy their house, the land on which it sits, and 
the other land that is required for the Project. 

Ecology 

[469] \v' e consider that the Project will have significant adverse effects on the area 
that it affects, but that those effects will be appropriately addressed through the 
proposed conditions in the event that Te Riinanga agree to transfer the Ngati Tama 
Land to the Agency. 

Conditions 

[470] Except for those proposed conditions we have addressed in this decision, we 
are presently unable to find that the proposed conditions, on their own, 
appropriately avoid, remedy or mitigate the effects of the Project. It may be that 
those effects can only be adequately addressed through the proposed conditions, 
the acquisition of the Ngati Tama Land, and the Agreement for Further Mitigation. 
Until we know whether or not the acquisition has been agreed, the related 
agreement entered into (and whether any further amendments to conditions are 
required as a consequence of such agreements) we cannot finally determine these 
appeals. 

[7] The matters left open until further information was received as to Te Runanga's 

acceptance of the Project are outlined at various parts of the interim decision. We can 

now complete our assessment. 

Retention in Nga ti Tama ownership of subsoil of the highway 

[8] At paragraph [390] of our decision we put the issue of retention of the subsoil of 

the highway by Ngati Tama to one side pending Te Runanga's decision on acquisition of 

its property. Counsel for the Agency submitted that the position of Ngati Tama's 

members in support of acquisition of their land is now clear, and that we can proceed 

relying on the proposed mitigation package accepted by Ngati Tama. We agree and 

record that no issue was raised by Ngati Tama as to ownership of the subsoil. It was an 
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issue raised only by Te Korowai and was not supported by Ngati Tama. 

The Agency's objectives - reasonable necessity 

[9] The fourth project objective is: 

To manage the immediate and long term cultural, social, land use and other 
environmental effects of the Project by so far as practicable avoiding, remedying or 
mitigating any such effects through route and alignment selection, highway design 
and conditions. 

[10] In our interim decision we obse1ved that a significant part of the Agency's ability 

to avoid, remedy and mitigate the effects of the Project rests on compliance with the 

proposed conditions addressing cultural and ecological effects. We determined that until 

the Ngati Tama land needed for the Project had been acquired and agreement reached, 

the Project is, to all intents and pU1poses, 'incomplete'. We noted that the Agency could 

not proceed with the Project without agreement of Te Riinanga and that, at that time, we 

could not be certain that the Agency's final objective could be fulfilled. 

[11] Counsel for the Agency submitted that the Project's fourth objective in relation 

to cultural effects has been fulfilled by the acceptance of the Project by Ngati Tama 

members. Further, the agreement to the other key elements referred to in Ngati Tama's 

opening submissions have now been resolved. As there is now agreement for the Agency 

to acquire the Ngati Tama land (and related agreements) we consider, having regard to 

those matters and our other assessments of the effects of the Project, that the Agency's 

final objective can be fulfilled. 

Cultural effects 

[12] At paragraphs [466], [472] and [483]-[484] of the interim decision we did not 

finally determine whether the cultural effects of the Project could be appropriately 

mitigated. Having regard to the advice now received about Ngati Tama's acceptance of 

the Project and the acquisition of its land and the related agreements, together with our 

assessment of the wider cultural effects of the Project, we consider that the effects of the 

NOR and the Project will be appropriately addressed. 
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Southern construction yard 

[13] The Agency seeks to alter the NOR to accommodate an additional yard at the 

southern end of the Project area. 4 Certain of the designation conditions and regional 

resource consent conditions would also need to be amended if the change were made. 

The amendments proposed were to Condition 1 of the designation conditions and 

condition Gen.1 of the regional resource consent conditions, to refer to the drawing set 

dated 3 July 2020 rather than the set provided in evidence. The Agency advised that no 

other changes to conditions were necessary 

[14] In our Minute of 2 September 2020, we invited any party opposmg that 

amendment to advise the Court. We have received no advice of opposition save from 

Poutama and the Pascoes. However, apart from referring to it as a significant issue, 5 they 

provide no details of their opposition. 

[15] In support of its proposal, the Agency has advised that there are efficiencies for 

the Project's construction in having north and south construction yards. In particular, 

the proposed southern conshuction yard is closer to the labour-intensive activities of 

Bridge 1 and the tunnel, and it will also significantly reduce the amount of construction 

related traffic using SH3 over Mt Messenger. 

[16] The Agency stated:6 

12. The proposed southern construction yard is entirely located on land owned by 
Mr Thomson. The NoR, and the resource consents, already cover Mr 
Thomson's land. 

13. Mr Thomson has provided his written approval to the alterations and the 
southern construction yard being located on his land ... 

14 The proposed new southern construction yard requires a slight alteration of 
the NoR and consent boundaries by approximately 131m long and up to 54m 
wide and will result in approximately an additional 0.4ha (or approximately an 
additional 0.4% in the entire area to be designated) as shown in Table 1. 

4 Transport Agency memorandum dated 16 July 2020. 
5 Poutama/Pascoe memorandum dated 15 November 2020. 
6 Transport Agency memorandum dated 16 July 2020, at paragraphs 12-15. 
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Table 1- Southern construction yard approximate area and earthwork volumes 

Total Outside designation 
Item 

Area 
Earthworks 

Area 
Earthworks 

volume volume 

South construction yard 
8866m2 

11057m3 
4103m2 

5456m3 
(0.9h) (0.4ha) 

15. Overall the southern construction yard: 

(a) has the written approval of Mr Thomson; 

(b) will not result in additional adverse environmental effects; 

(c) is supported by Te Rununga, has been discussed with the Regional and 

District Councils (and a draft of this memorandum provided to them) and 

a draft of this memorandum was provided to the Department of 

Conservation; and 

(d) will provide efficiencies to the Project being: 

(i) a north and south construction yard enabling better management 

of two work fronts; 

(ii) positioning a construction yard closer to the labour-intensive 

activities of bridge 1 and the tunnel; and 

(iii) will significantly reduce tl1e amount of construction related traffic 

using SH3 over Mt Messenger. 

(footnotes and appendix omitted) 

[17) The Agency supported its application with an ecological assessment of the 

location, a memorandum confirming the efficiencies of the proposed southern 

constiuction yard, a "South Yard - Earthworks and Flood Assessment" and a specific 

Construction Water Management Plan to determine how erosion and sediment controls 

can be arranged. 

[18) Having reviewed that information, we consider that the proposal to amend the 

designation and related resource consent boundaries is appropriate. However, before 

finalising our decision on this proposal we consider the jurisdictional basis for making the 

amendments. 
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Amendment to NOR 

[19] In terms of s 17 4( 4) of the RMA, the Court can modify a notice of requirement 

or impose conditions as it thinks fit. The discretion to modify the NOR is broad.7 It 

includes the ability to modify the boundaries of the NOR,8 however a modification must 

not alter the essential nature or character of the project which is a question of fact in any 

given instance. 9 

[20] Counsel for the Agency submitted that significant considerations when assessing 

this matter include that the Environment Court may make modifications where they are 

minor, reduce the environmental effects and the affected landowners remain 

unchanged;10 and that the Court will be constrained by the principles of fairness. 11 The 

plausibility of additional submitters is a factor to consider in determining whether it would 

be fair to modify a notice of requirement in the way proposed. 12 

[21] Counsel for the Agency submitted: 13 

23 Applying the legal principles to the proposed southern construction yard 
modification to the designation amendment: 

(a) The modification is minor in scale (0.4ha). 

(b) The modification will not result in any additional environmental effects 
to those already assessed (it utilises an area of pasture between SH3 and 
the Mimi stream). 

(c) No person who did not submit, nor party, 1s prejudiced by the 
modification: 

(i) no additional land parcels (beyond those already listed in the NoR 
documents and designation property plans) are affected; 

7 Director-General ef Conservation v Neiv Zealand Transpo,t Agenry [2020] NZEnvC 19 at [16] and [26]. 
8 Queenstoivn Aitpon Co,poratio11 Limited v QHeenst01v11 Lakes District Co1111dl [2013] NZHC 2347 at 

[86]. 
9 Director-General ef Conservation v Neiv Zealand Transp01t Agenry, see above n 7 at [26]; QHqy Proper!] 

Management Limited v Transit Neiv Zealand NZEnvC Wellington W28/2000, 29 May 2000 at 
[167]. 

10 Alan Hope T/A Victoria Lodge v Rotoma District Coumil [2010] NZEnvC 7 at [38]-[41]. 
11 Ha11dlry v South Taranaki Disttict Cotmczl [2018] NZEnvC 97 at [45]. 
12 Final repo,t and decision ef the Board efinquiry into the UpperNonh Island G1id Upgrade Prqject, Ministry 

for the Environment, Board of Inquiry, 18 September 2009 at [17 5]. 
13 Transport Agency memorandum dated 16 July 2020, at paragraph 23. 
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(ii) the only affected land owner, Mr Thomson, while not a party to the 
proceedings already has the same parcel ofland affected by the NoR 
(and resource consents) and he has provided written approval to the 
proposed southern construction yard; and 

(iii) no additional person would have submitted due to the modification. 

(d) The modification: 

(i) does not alter the material ( or essential) nature or character of the 
Project; and 

(ii) is not at odds with the original NoR for the amended designation. 

Amendment to the resource consents 

[22] We acknowledge that it is common for changes to be proposed to a project after 

consent applications have been lodged. Amendments may be made provided they are 

within scope of the original application. An amendment is likely to be within scope if it 

is fairly and reasonably within the ambit and scope of the original consent application and 

does not result in what is, in substance, a different application; it does not result in a 

significant difference to the scale, intensity and character of a proposed activity; or the 

effects of the proposed activity; and it does not prejudice any person.14 

[23] Counsel for the Agency submitted: 15 

27. Applying these legal principles to the proposed southern construction yard: 

(a) The proposed southern construction yard will not increase effects of the 
project on the environment, or any person (Mr Thomson has provided his 
written approval). 

(b) The proposed location of the southern construction yard is on land (owned 
by Mr Thomson) which is already affected by the resource consent package 
(no new land parcels are affected) and listed in the Schedule of Properties 
attached to the AEE. 

(c) The proposed southern construction yard does not alter the substance of 
the application in any way, nor materially alter its scale, intensity or 
character. 

14 Atki11s v Napier City Cotmcil [2009] NZRMA 429 (HC) at [20]-[21], Car DistJibution Group Ltd v 
Christchurch City Council [2018] NZEnvC 235 at [23], Tf7aitakere City Council v Estate Homes Ltd 
[2006] NZSC 112, [2007] 2 NZLR 149 at [29], HILLtd v Queensto1v11 Lakes Disttict Cotmcil [2014] 
NZEnvC 45, (2014) 18 ELRNZ 29 at [42], Shel!Ne1v Zealand Ltd vPorima City Council CA 57 /05, 
19 May 2005 at [7]. See also Re Horowhe11ua DistJict Council [2014] NZEnvC 184 at [13]. 

15 Transport Agency memorandum dated 16 July 2020, at paragraph 27. 
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( d) No person who did not submit would have submitted due to the proposed 
southern construction yard and no party is prejudiced by this change. 

[24] We consider that there is a jurisdictional basis to both modify the NOR and 

amend the Plan to which reference is made in the resource consent conditions because it 

is clear to us that the amendment enables the efficient construction of the Project, 

comprises land already included in the NOR documents and does not prejudice or affect 

any person save Mr Thomson, who has provided written approval to the proposed 

construction yard. 

National Policy Statement for Freshwater Management 2020 (NPSFM 2020) and 
Resource Management (National Environmental Standards for Freshwater) 
Regulations 2020 (NBS Freshwater) 

[25] Both these documents came into force on 3 September 2020. 16 In a memorandum 

dated 29 September 2020, the Agency addressed the NPSFM 2020 and NES Freshwater 

as they relate to the Project. Although both came into force well after the conclusion of 

the hearing, we are obliged to have particular regard to the NPSFM 2020 in considering 

the NOR and the application for regional resource consents under the relevant provisions 

of ss 104 and 171 of the Act. Further, we are obliged to consider the provisions of the 

NES Freshwater as its provisions must be complied with pursuant to Part 3 of the Act. 

[26] In its memorandum, the Agency addressed new conditions that are proposed 

regarding management plan certification, amendment and review, and also made other 

amendments to the conditions. Of particular concern to this assessment is the 

amendment made to the conditions "to incorporate the requirements of the NES 

Freshwater" .17 

NPSFM2020 

[27] As discussed, the NPSFM 2020 is a relevant national policy statement. In 

addition, under s 55(2) of the Act, Taranaki Regional Council must amend its regional 

16 The parts of the NES Freshwater relevant to this decision came into effect on 3 September 
2020. There are further provisions concerning: intensive winter grazing; stockholding areas 
other than feedlots; and application of synthetic nitrogen fertiliser to pastoral land which will 
come into force later in 2021. 

17 Transport Agency memorandum dated 29 September 2020, at paragraph S(a). 
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plan, without using a Schedule 1 process, to make the changes set out in Part 1. 7 of the 

NPSFM 2020. These are the changes required to: 

• Clause 3.22(1) - Natural inland wetlands 

• Clause 3.24(1) - Rivers 

• Clause 3.26(1) - Fish passage. 

[28] Part 4.1 (1) of the NPSFM 2020 provides that every local authority must give effect 

to the NPSFM 2020 as soon as reasonably practicable. The Agency noted that it is 

therefore possible that Taranaki Regional Council will update its regional plan to provide 

for these changes before the Court delivers its decision. Irrespective, the Agency 

addressed these matters. 

Of?jective and policies of the NP SFM 2020 

[29] Counsel submitted that the Project is consistent with the objective and policy 

framework of the NPSFM 2020. For reasons of efficiency, we set out the relevant 

portions of counsel's submission addressing the objective and policies: 

13. The objective of the NPSFM 2020 is as follows: 

The of:;ective of this [NP SFM 2020} is to emure that natural and pl?Jsical resources are 
managed in a 1vqy that p1ioritises: 

(a) first, the health and 1vell-being of 2vater bodies and fresh1vater eco!)'stems 

(b) second, the health needs of people (such as dtinking 1vate1) 

( c) third, the abili!J of people and communities to provide for their soda/, economit~ and 
cultural well-being, now and in the future. 

14. The NPSFM 2020 includes 15 policies which relate to: 

(a) Te Mana o te Wai and involving tangata whenua 111 freshwater 
management (policies 1 and 2); 

(b) Integrated whole-of-catchment management (policy 3); 

(c) Integration with New Zealand's response to climate change (policy 4); 

(d) Implementation of a National Objectives Framework to ensure that the 
health and well-being of degraded water bodies and freshwater ecosystems 
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is improved, and for all others is either maintained or improved (policy 5); 

( e) Protection of wetlands and their values (policy 6); 

(f) Avoidance of the loss of river extent and values to the extent practicable 
(policy 7); 

(g) Protection of significant values of outstanding water bodies (policy 8); 

(h) Protection of the habitats of indigenous freshwater species (policy 9); 

(i) Protection of the habitat of trout and salmon (policy 10); 

G) Efficient use and allocation of freshwater (policy 11); 

(k) Achievement of the national target (as set out in Appendix 3) for primary 
contact (policy 12); 

(1) Monitoring and reporting (policies 13 and 14); and 

(m) Enabling communities to provide for their social, economic, and cultural 
well-being (policy 15). 

15. The Project is consistent with this objective and policy framework for the 
following reasons: 

In tem1s ef the NP SFM 2020 of:jective: 

(a) The Project has been developed to prioritise the health and well-being of 
water bodies and freshwater ecosystems. \v'hile the Project involves 
activities that will affect water bodies and freshwater ecosystems, the 
response to those effects has been thorough and comprehensive, as 
described in the evidence of Mr MacGibbon. Mr Hamill and Dr Neale (in 
respect of streams and freshwater ecology) and Mr Singers (in respect of 
wetlands) prepared the technical reports attached to the AEE, 
supplementary reports and evidence at the council hearing. In particular, a 
suite of mitigation measures is proposed to avoid, minimise and mitigate 
effects on water bodies and freshwater values. Offset measures are also 
proposed as follows: 

(i) The stream areas lost or disturbed as a result of the Project will be 
offset to achieve no net loss. Restoration (fencing and planting 
margins of an average 10m widtl1 on each bank) of 8455m of existing 
stream, equating to 10,738m2 of stream channel offset will be carried 
out. In addition, Waka Kotahi will restore the 798m2 of stream 
channel that is being diverted for the Project. 

(ii) The planting restoration package includes 6ha of kahikatea - swamp 
forest restoration planting. The purpose of this planting is to 
transform grass, rush and sedgeland dominated areas to kahikatea, 
pukatea and swamp maire forest, with small areas of rimu and matai 
where ground conditions are not as saturated. 

(b) The Project prioritises the health needs of people, appropriately manages 
flood risk and provides for a lifeline utility. 
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(c) The Project will create significant national and regional benefits as 
explained in the evidence of Mr Napier, Mr McCombs, Mr MacGibbon, 
Mr Copeland and Mr Hickman, and is supported by Te Riinanga. The 
Project therefore provides for the social, economic and cultural well-being 
of people and communities. 

In terms ef the NP SFM 2020 poliry Jrame1JJork: 

(a) Te Riinanga o Ngati Tama has been involved in the development of the 
Project, as explained in the evidence of Mr Dreaver and the evidence 
provided by Te Riinanga (policies 1 and 2). As the Court is aware from 
Te Riinanga's memorandum of 27 August 2020 the agreement between 
Ngati Tama and Waka Kotahi has now been signed and Te Riinanga 
support the proposed conditions. Further, in terms of Policy 1, the 
comments above in relation to the objective apply. 

(b) The stormwater design has appropriately considered the integrated 
management of fresh water and use of land, as described in the evidence 
of Mr Symmans (policy 3). Further, the 2018 Fish Passage Guidelines 
were adopted and the Councils and the Department of Conservation have 
agreed with the proposed conditions and Ecology and Landscape 
Management Plan (which have been the subject of expert conferencing). 

(c) The effects of climate change have been considered as part of stormwater 
design and in assessing the hydrological effects of the Project, as described 
by Mr Symmans and at the council level by Mr Kenneth Boam (policy 4). 

(d) The Project will maintain existing water quality. Therefore, the primary 
contact requirements in Appendix 3 of the NPSFM 2020 will not be 
affected (policy 12). 

(e) The Project has avoided the loss of natural inland wetlands, has protected 
their values and promoted their restoration. In particular, the Project has 
been carefully designed to avoid effects on the ecologically significant 
Mimi wetland (policy 6). 

(f) While the Project does involve the permanent loss of sections of streams, 
a thorough assessment was undertaken to avoid the loss of river extent as 
far as practicable. In addition, the freshwater offset package (summarised 
above at sub-paragraph (a(i)) will offset the effects of this loss of streams 
and protect the habitats of indigenous freshwater species (policies 7 and 
9). 

(g) The Project does not affect any outstanding water bodies (policy 8). 

~1) The Project does not affect the habitat of trout or salmon (policy 10). 

(i) The Project involves the temporary allocation of water to provide for 
construction/ dust management. The level of take has been carefully 
identified to be a maximum of 150m3 per day from the Mimi River and 
300 m3 from the Mangapepeke River, at a rate of SL/ s. The proposed 
conditions and mitigation measures have been designed to ensure that the 
effects of the water take will be appropriately minimised and mitigated. 
This is an efficient allocation of water to enable this significant 
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infrastructure project (policy 11). 

G) Policies 13 and 14 (which relate to monitoring and information sharing) 
are not relevant to the Project but the conditions require monitoring and 
reporting on water quality. 

(k) The significant benefits of the Project will enable communities to provide 
for their social, economic and cultural well-being (policy 15). 

(footnotes excluded) 

[30] We agree with counsel's submission that the Project is consistent with the 

objective and policy framework for the reasons specified in the preceding submissions. 

with the possible exception of 15 (e) above, in relation to natural inland wetlands which 

we explore further below. 

Clattse 3.22(1)-Natttral inland wetlands 

[31] This provision requires that every regional council must include the following 

policy ( or words to the same effect) in its regional plan: 

16. Subpart 3.22(1) provides that every regional council must include the following 
policy ( or words to the same effect) in its regional plan: 

"The loss ef extent if natural inland 1vetlands is avoided, their values are protected, and their 
restoration is promoted, except ivhere: 

(a) the loss ef extent or values mises from atry ef the follo1ving: 

(i) the customary harvest ef food or resources undertaken in accordance 1vith tikanga 
Mdoti 

(ii) restoration activities 

(iii) sdentific research 

(iv) the sustainable harvest ef sphagnum moss 

(v) the constmction or maintenance ef ivetland utility strtrctures 

(vi) the maintenance or operation ef specified i1ifrastmct11re, or other itifrastmdttre 

(vii) natural haZflrd ivorks; or 
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(b) the regional council is sati.ified that: 

(i) the mtiviry is necessary for the constrmtion or upgrade ef specified infrastrutture; 
and 

(ii) the specified infrastmcture 1vill provide significant national or regional benefits; and 

(iii) there is a functional need for the specified infrastrutture in that location; and 

(iv) the ejfetts ef the activiry are managed through appfying the effects management 
hierarcl?J. 

[32] The Agency primarily relies on the peczjied infrastr11cture exception in (b) above. 

However, in its memorandum it does discuss the wetlands affected by the Project. Again, 

it is convenient and efficient to set out counsel's submissions in full: 

18. The design philosophy adopted by the Project in relation to ecological values 
focused strongly on avoiding the ecologically significant Mimi wetland, which 
is described in the evidence of Mr MacGibbon as "the area ef greatest ecological 
significance in the 2vider Prqjett area". The Project has avoided direct adverse effects 
on the Mimi wetland through careful design (the use of Bridge 1 and shifting 
the road alignment away from the wetland) and selection of construction 
methodology for the bridge over the tributary to the Mimi wetland. The 
construction methodology chosen, which is set out in detail in the evidence of 
Mr Symmans, Mr Milliken and the AEE, is more expensive but eliminates the 
need for works in the valley floor leading to better ecological outcomes. 

Exotic rushland 

19. Beyond the high-value Mimi wetland, the Project affects 5.83 ha of exotic 
rushland in the Mangapepeke Valley, assessed as low value (not significant) by 
Mr Singers. The exotic rushland is shown in Figures Al and A2 of Appendix 
2 to the evidence of Mr MacGibbon (taken from Mr Singer's February 2018 
Supplementary Technical Report). The exotic rushland is predominantly 
located on :Mr and Mrs Pascoe's property. 

20. The definition of 'natural wetland' in the NPSFM specifically excludes "a'!)' area 
cf 'improved pasture that ... is dominated f?)i (t:e. more than 50%) exoticpasture species 
and is su7!ject to temporary rain-detived 1vaterpooling." 

21. 'Improved pasture' is defined to mean "an area ef land 2vhere exoticpasture species 
have bee11 deliberatefy soivn or maintained for the pmpose ef pasture production, and species 
composition and grmvth has been modified and is being managed for livestock grazing." 

22. The Mangapepeke valley floor where the exotic rushland occurs was cleared 
and has been maintained since for the purposes of pasture production over 
many decades. Its growth and composition has been modified, and is 
managed, by Iv1r and Mrs Pascoe for stock grazing. 

23. In his Supplementary Technical Report Mr Singers assessed the 'exotic 
rushland' community as "dominated l?J exotic rush and pasture species" with native 
species occupying "<3% cove/'. This assessment reflects that the valley floor 
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was cleared, is dominated by poor quality pasture species and has been grazed 
for many decades. Indeed, as the hillsides are bush covered, the valley floor 
provides the key grazing for Mr and Mrs Pascoe's stock. 

24. Therefore, the 'exotic rushland' community within the lower Mangapepeke 
valley is not a natural wetland under the NPSFM. 

Upper Mangapepeke valley 

25. The Project will impact areas of Pukatea tree fern treeland (0.722ha) in the upper 
Mangapepeke valley. Parts of these areas, despite their significant 
modification, degraded state and a high component of exotic pasture species 
throughout, are likely qualify as a 'natural wetland' under the NPSFM. The 
likely area of affected 'Pukatea treefern treeland' inland wetland has been 
reduced by the inclusion of Bridge 1. 

(footnotes excluded) 

[33] With regard to these matters, DOC has recorded18 that it: 

(b) agrees with Waka Kotahi that parts of the Mimi Valley and Upper 
Mangapepeke Valley fall within the definition of 'natural wetland' under the 
NPSFM, and does not wish to comment whether the lower Mangapepeke Valley 
fits the definition or not as that relies upon an evidential foundation to which DOC 
has not led evidence and given the agreements DoC has reached with \Vaka Kotahi 
to provide for positive ecological outcomes; and 

( c) has relied on the expert evidence of Mr Robert MacGibbon and Mr Peter Roan 
for Waka Kotahi in support of the Project. 

(footnotes excluded) 

[34] Mr and Mrs Pascoe and Poutama have an issue with the Transport Agency's claim 

that the 'exotic rushland' community within the lower Mangapepeke Valley is not a 

natural wetland under the NPSFM 2020. Referring to the statement by counsel for the 

Agency that "this [Singers] assessment reflects that the valley floor ... is dominated by 

poor quality pasture species ... ".19 Poutama/Pascoes assert that that statement is simply 

untrne. They assert that Mr Singers assessed the rushland as dominated (60-70%) by rush 

species in his supplementary report. They claim that it is self-evident that the rushland 

community in the Mangapepeke Wetland is not maintained or managed for the purposes 

of pasture production. If it were so maintained, it would not be a rushland. They 

maintain in summary that the rushland is not improved pasture. It is not maintained and 

18 Memorandum of counsel for Waka Kotahi NZ Transport Agency, Te Riinanga o Ngati Tama 
Trust, the Director-General of Conservation, Taranaki Regional Council, and New Plymouth 
District Council dated 27 October 2020, at paragraph 9. 

19 Referring to paragraph 23 of the Transport Agency memorandum dated 29 September 2020. 
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modified and managed for the pm-pose of pastoral production.20 

[35] For its part, the Agency maintains that the exotic rushland is not a "natural inland 

wetland" under the NPSFM. However, it obse1-ves that in respect of any natmal wetland 

affected by the Project (including the exotic rushland, were that area to be classified as 

natural wetland) the Agency primarily relies on the "specified infrastructme" limb of 

clause 3.22(1) of the NPSFM.21 

[36] In considering this matter we find the definition of "natmal inland wetland" (point 

20 in paragraph 32 above) to be imprecise - it raises more questions than it answers, 

particularly in relation to the meaning of "improved pastme". For example: 

• The definition of improved pastme in the NPSFM22 is "an area ef land where exotic 

species have been deliberatefy sown or maintained far the ptttpose ef pasture prodttction, and 

species composition and growth has been modified and is being managed far livestock grazing." 

In the cm-rent situation in the lower part of the Mangapepeke valley exotic species 

(grasses in particular) appear to have been deliberately sown - possibly in the past, 

the Pascoes having been in residence there for several decades, thus species 

composition and growth has been modified, and the very fact of grazing means 

that the pastme is being thus "maintained". Does that mean it qualifies as 

improved pastme or would other management techniques have to have been 

applied? 

• Are "exotic pastme species" only those species that are most commonly sown 

specifically for grazing (grasses), which tl1e "improved pastme" definition implies, 

or do they include common exotic herbaceous and rush species that also occm in 

pasture? Some farming practices encomage diversity of herbaceous species within 

pastme for stock health reasons - are tl1ese "exotic pastme species" or does their 

presence above a certain percentage assist in qualifying the area as a "natmal 

inland wetland"? 

20 Poutama/Pascoes memorandum, paragraphs 33-45. 
21 Transport Agency memorandum dated 18 November 2020, at paragraph 3(6). 
22 NPSFM 2020 at page 23 
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[3 7] Policy 6 of the NPSFM 2020 is "There is no further loss of extent of natural inland 

wetlands, tl1eir values are protected, and their restoration is promoted." This policy and 

the definition of natural inland wetland (however imprecise) lead us to think that the 

intention of the NPSFM is to ensure that even where a wetland has been substantially 

modified and may have a large component of exotic species, if it retains elements of 

natural hydrological function, then restoration should be promoted. Restoration is itself 

defined in the NPSFM 2020: "restoration, in relation to a natural inland wetland, means 

active intervention and management, appropriate to the type and location of the wetland, 

aimed at restoring its ecosystem health, indigenous biodiversity, or hydrological 

functioning." 

[38] We can also rely on the RMA definition: "wetland includes permanently or 

inte1mittently wet areas, shallow water, and land water margins that support a natural 

ecosystem of plants and animals, that are adapted to wet conditions". 

[39] The reference material referred to in clause 3.23 (3) and clause 1.8 of NPSFM 

2020, which is said to assist "in case of uncertainty or dispute about the existence or 

extent of a natural inland wetland", does not on closer examination assist in more than 

determining whether or not an area is a wetland, and does not go to the questions we 

have about "natural inland wetland" or "improved pasture". There was no opportunity 

for the ecological experts to present evidence as to whether part or all of Mangapepeke 

valley is a natural inland wetland as the NPSFM 2020, with its definitions, was 

promulgated only in September 2020, well after the hearing. Thus we are unable to reach 

a firm conclusion as to the status of the wetland. Rather than concern ourselves further 

with the matter here we concur with the Agency that they are able to rely on the specified 

infrastructure limb of clause 3.22(1). 

[40] Finally, with regard to the NPSFM, Poutama/Pascoes refer to the Objective of 

the NPSFM asserting that it ensures that the Project should prioritise the health and 

wellbeing of the waterbodies in the Mangapepeke Valley, the health needs of Poutama 

(including Pascoe whanau drinking water, the Mangapepeke puna waiora and mahinga 

kai) and the ability of Poutama, including the Pascoe whanau, to provide for their social, 

economic and cultural wellbeing. We find that the conditions to be applied during 

128



20 

construction to protect water quality and hydrology will be sufficient to enable a 

successful hydrological rehabilitation of the valley floor and that the attention being paid 

to the ecological restoration there is likely to result in an improvement to the biodiversity 

of the valley, given the currently low ecological value ascribed to it by the Agency's 

ecologists. 

S tJecified Infimtn1ctt1re 
.i ., .., 

[41] We agree with the submissions of counsel that the Project fits within sub-clause 

(1)(b) of the policy in clause 3.22. We consider it is both a lifeline utility, as defined in 

the Civil Defence Emergency Management Act 2002, and specified infrastructure 

providing significant national and regional benefits. There is a functional need for the 

Project to occur in the identified location, identified after consideration of options in the 

route designation process. Further, we are satisfied that the adverse effects of the Project 

can be managed through the effects management hierarchy as we had previously 

identified in our interim decision. We accept the reasoning outlined in tl1e Agency's 29 

September memorandum, as set out below. 

[42] Counsel submitted:23 

26. Irrespective of whether natural inland wetlands are affected or not, the Court 
can be satisfied that the Projects fits within limb (b) of the policy in Subpart 
3.22, for the reasons summarised below. 

27. The Project is necessary for the construction of "specified infrastt.ucture", 
which the NPSFM 2020 defines as including either: 

(a) infrastt.ucture that delivers a service operated by a lifeline utility (as 
defined in the Civil Defence Emergency Management Act 2002 
("CD EMA"); 

OR 

(b) regionally significant infrastructure identified as such in a regional policy 
statement or regional plan. 

28. The Project clearly falls within this definition. \Vaka Kotahi is defined as a 
lifeline utility in the CDEMA, and the Project is of course infrastructure that 
delivers a service operated by Waka Kotahi. In addition, the Taranaki Regional 
Policy Statement acknowledges the importance of ''providing for regionaljy 
significant infrastructure" and identifies the importance of transport route security 

23 Transport Agency memorandum dated 29 September 2020, at paragraphs 26-32. 
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and reliability to Taranaki's growth and development, particularly in relation 
to SH3, along with network efficiency, capacity and safety. 

29 As explained in evidence (see above), and acknowledged by the Court in its 
decision, the Project will provide significant national and regional benefits 
through the construction of a modern, fit for purpose road, which is 
significantly safer, more reliable and connective compared to the current SH3. 
The Project will create significant economic benefits to the region, as well as 
ecological benefits through the Project's ecological restoration package. 

30. There is a functional need for the Project to occur in this location. "Functional 
need" is defined in the NPSFM as meaning "the need for a proposal or adiviry to 
traverse, locate or operate in a particular environJJJent because the activiry can onjy occur in 
that environJJJent." This is the case for this Project, for the following reasons: 

(a) The Project comprises large-scale, linear infrastructure. There cannot be 
gaps in the road - the whole route must fit together safely and efficiently. 

(b) The constraints on the design of the Project included reducing cultural, 
ecological, and landscape (by keeping the road low in the landscape) 
effects while ensuring the road could be appropriately designed and 
constructed and its geometric design will deliver a safe fit for purpose 
modern section of state highway. 

(c) The Project route was the subject of a "detailed' alternatives process; \v'aka 
Kotahi carefully selected the route as explained in the evidence of Mr 
Roan. As the Court noted "the Agenry as the requiring authoriry undertook a 
thorough and detailed evaluation of the route options before deciding on the preferred 
route along the Mangapepeke vallry." 

(d) The route design was refined at several points to avoid impacts on the 
ecologically significant J\!Iimi wetland. These refinements included the 
addition of a bridge to the route across a tributary valley to the Mimi 
\v' etland area, and shifting the southern end of the route further west away 
from the Mimi \v' etland. 

(e) As explained in the evidence of Mr Roan and Mr MacGibbon, and noted 
by the Court in its decision, the alignment though the Mangapepeke valley 
was shifted off the valley floor and moved to the eastern valley flanks, 
avoiding poorer soil conditions on the valley floor and an area that is a 
potential restoration target (for kahikatea swamp forest planting). 

31. Further, tl1e adverse effects of the Project are managed through applying tl1e 
effects management hierarchy, which is also defined by the NPSFM 2020. The 
Project has applied this hierarchy as it has: 

(a) Avoided adverse effects where practicable as set out in Mr MacGibbon's 
evidence in relation to ecology. 

(b) \v'here adverse effects cannot be avoided, the Project has mininlised 
(including remedied) them where practicable as set out in Mr MacGibbon's 
evidence in relation to ecology. 

(c) \v'here more tl1an minor residual adverse effects cannot be avoided, 
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minimised or remedied, provided for aquatic offsetting/ compensation, as 
those terms are defined by the NPSFM 2020. In particular, the Restoration 
Package includes the re-establishment of kahikatea - swamp forest and 
wetland habitat in areas that were once swamp forest and wetland and 
which retain the environmental conditions suitable for re-establishment. 
Following restoration, the upper Mangapepeke valley will be transformed 
into a diverse, high value swamp/wetland ecosystem. 

( d) The Restoration Package also includes tl1e Pest Management Programme 
which provides for comprehensive, measurable, pest management in 
perpetuity over 3,650ha. Mr MacGibbon's evidence is that the ecological 
package is the largest and most comprehensive for a new road project in 
New Zealand and that "the ecological gazi1s will be substantial and permanent." 
The Court also recorded in its interim decision that: 

"[208] We are satisfied that the Restoration Package includes a range of 
mitigation, offset and compensation that together are sufficient to 
provide for on-site/near-site ecological benefits in tl1e short term and 
ecological benefits over the whole PMA (and potentially beyond it) in 
the longer term." 

32. Therefore, the Court can be satisfied that the Project complies with tlus 
policy. 

(footnotes omitted) 

[43] We record DOC's position on the issue of 'functional need' as follows: 

9. In respect of the 29 September memorandum, DOC wishes to record that it: 

(a) Does not comment on whether there is a functional need for the Project 
matter since as stated at the Council-level hearing DOC "has not c!ose/y 
scrutinised or challenged lP'aka Kotahi ~- evidential basis [for alternatives assessJJJent} as 
it does not have the requisite engineering expe11ise to do so. DOC has relied upon the 
e>..peJ1 evidence ef NZTA '.r enginem in the opi11io11s that thry provided to i11form the 
Mu!ti-Ctite,ia A11a/ysis (1\1CA) process. DOC has focused on the effects ef the 
alignment now proposed':· 

Clause 3.24(1)- Rivm 

[44] This provision requires that every regional council must include the following 

policy ( or words to the same effect) in its Regional Plan: 

The loss of river extent and values is avoided, unless the council is satisfied: 

(a) that there is a functional need for the activity in that location; and 

(b) the effects of ilie activity are managed by applying the effects management 
hierarchy. 
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[45] The Project is consistent with this Policy as there is a functional need for it to 

occur in this location, identified after consideration of options in the route designation 

process. Adverse effects of the Project have been managed through the effects 

management hierarchy as we have previously identified. 

Clause 3.26(1)-Fish passage 

[46] This provision requires every regional council to include the following fish passage 

objective ( or words to the same effect) in its Regional Plan: 

The passage of fish is maintained, or is improved, by instream structures, except 
where it is desirable to prevent the passage of some fish species in order to protect 
desired fish species, their life stages, or their habitats. 

[47] We consider the Project is consistent with this objective as it provides for fish 

passage in all culverts where fish passage is likely to be impeded, with all culverts 

providing fish passage being designed in accordance with the April 2018 Fish Passage 

Guidelines. 

[48] Having regard to our earlier findings, the contents of the AEE, and the evidence 

we heard, we accept the submissions made by counsel for the Transport Agency. We 

find that, for the purposes of s 171(1)(a)(i) ands 104(1)(b)(iii) there is no aspect of the 

Project that will be inconsistent with any objective and policies of the NPSFM 2020 itself 

nor with any objective and policies which must be incorporated into the Regional Plan 

pursuant to s 55(2) of the Act. 

NBS Freshwater 

[49] We have also considered the relevant provisions of the NES Freshwater, which 

came into force on 3 September 2020.24 We are obliged to have regard to them pursuant 

to s 104(1)(b)(ii) of the Act. The regulations do not contain any transitional savings or 

related provisions addressing applications in the course of consideration at the time of 

their coming into force. 

24 See paragraph 25 above, and note 16. 
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[SO] In its memorandum of 29 September, the Agency identified a number of 

regulations which it contended were of relevance to the Project. It submitted as follows: 

42. The NES Freshwater includes the following regulations of relevance to the 
Project: 

(a) "Specified infrastructure" within or affecting "natural wetlands" 1s 
provided for in regulations 45 to 47 as follows: 

(i) Construction of specified infrastructure within or within a specified 
distance from a natural wetland is a discretionary activity (including 
vegetation clearance, earthworks or land disturbance, or the taking, 
use, damming or discharge of water). 

(ii) Maintenance and operation of specified infrastructure within or 
within a specified distance from a natural wetland (including 
vegetation clearance, earthworks or land disturbance, or the taking, 
use, damming or discharge of water) is a permitted activity subject to 
certain conditions provided for in regulations 46 and 55. If those 
conditions are not complied with, maintenance and operation 
becomes a restricted discretionary activity. 

(b) "Reclamation" of the bed of any river is a discretionary activity (regulation 
57). "Reclamation" is defined with reference to the National Planning 
Standards as the manmade formation of permanent dry land by the 
positioning of material into or onto any part of a river (with certain 
exclusions). Project activities that involve the loss of streams require a 
resource consent under this regulation. 

(c) The placement and use of culverts or weirs are permitted activities, 
subject to compliance witl1 conditions (regulations 70 or 72). Culverts or 
weirs that do not comply with those conditions have a discretionary 
activity status (regulations 71 or 73). In addition, regulations 62, 63, 64 
and 69 create additional requirements that must be provided for by the 
conditions of consent for culverts or weirs as follows: 

(i) Regulations 62, 63 and 64 require certain information to be provided 
to the relevant regional council within 20 working days after any 
culvert or weir has been constructed as a condition of consent. 

(ii) Regulation 69 requires a resource consent granted for the 
construction of any culvert or weir to impose conditions that require 
monitoring, and maintenance of ilie structure in the manner set out 
in the Regulation. 

43. The application before this Court is for all resource consents required for the 
Project under ilie regional rules noted therein, and any other rules which may 
apply to the Project, even if not specifically noted. The resource consents 
specifically applied for are for such activities as eariliworks, works in 
watercourses, the taking and use of water, discharges to air, land and water, 
and disturbing contaminated land. The resource consents were bundled with 
an overall activity status of discretionary. 
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44. All the relevant activities within the NES Freshwater have been incorporated 
within the consents for the Project sought to date and before the Court. The 
AEE, supplementary reports and evidence on behalf of Waka Kotahi has 
comprehensively addressed these matters. In particular, agreement has been 
reached with the Councils and the Department of Conservation as to the 
conditions and the application of the mitigation hierarchy in this case. 

45. The Project complies with the provisions of the NES Freshwater and the 
Court can grant any resource consents required under the NES Freshwater. 
None of the regulations that impose a non-complying activity status apply to 
the Project. The applicable regulations impose, at most, a discretionary activity 
status; the same activity status that the bundled resource consents were 
assessed under by the Court during the hearing and in its interim decision. 

46. Therefore, on the basis of the extensive evidence and material before the 
Court, \Vaka Kotahi seeks that the Court confirm that, to the extent necessary, 
resource consent is granted under the following regulations of the NES 
Freshwater: 

(a) Regulation 45: Construction of specified infrastructure. 

(b) Regulation 57: Reclamation of the bed of rivers. 

(c) Regulation 71: Placement and use of culverts. 

(d) Regulation 73: Placement and use of weirs. 

47. As noted above, regulations 62, 63, 64 and 69 create additional requirements 
that must be provided for by the conditions of consent for culverts or weirs. 

48. The amended conditions in Appendix 1 include provision for these 
requirements as follows: 

(a) GEN.24(b)(iii), DAM.7, TCV.9 and PCV.10 have been amended to 
require monitoring and maintenance of culverts and weirs to be carried 
out in a way that meets the requirements of regulation 69. This 
requirement is also reflected in Schedule 1 to the conditions in relation to 
the Freshwater Management Plan. 

(b) TCV.9A and PCV.11A have been added to ensure the information 
requirements in respect of culverts under regulation 62(3) and 63(3) are 
complied with. 

(c) DAM.8 has been added to ensure the information requirements in 
respect of weirs under regulation 62(3) and 64(3) are complied with. 

[51] For the purposes of this decision, we have accepted that the Transport Agency's 

identification of the provisions of the NES that are relevant to the Project is correct. 

There is nothing obviously to the contrary that stands out in our perusal of the 

regulations. We accept the proposition advanced in the Westfield NZ Limited v Upper Htttt 

City Cottncil case that it is for the consent authority to classify activities by reference to 
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relevant rules, and we have had regard to the provisions of s 88A.25 We note the 

provisions of s 88A of the Act to the extent that they are relevant, and note that under 

the Regional Plan the Transport Agency's applications have been treated as discretionary 

activities. 

[52] We are concerned by the proposition contained in the Transport Agency's 

memorandum that, as the Project complies with the provisions of the NES Freshwater, 

the Court can grant any resource consents required under that document. Counsel 

submitted that none of the regulations imposing a non-complying activity status apply to 

the Project. They impose at most a discretionary activity status; the same status under 

which the bundled resource consents were assessed during the hearing and in our interim 

decision. It sought, therefore, that resource consents be granted under the following 

regulations: Regulations 45, 57, 71 and 73. 

[53] We do not consider that it is possible in a jurisdictional sense to grant consent for 

an activity for which no consent was required as at the date the resource consent 

application was filed, notwithstanding the reference in the AEE to the application being 

for all resource consents required for the Project under the regional rules noted and any 

other rules which may apply to the Project even if not specifically noted. 

[54] We conclude that, for there to have been a valid application for the consents 

required in the NES Freshwater (being other regulations), the application documents 

must have assessed the proposal against the relevant provisions of those regulations. It 

has not done so in this case as the NES Freshwater was not in existence at the time the 

application was filed. For these reasons we do not consider that the Court has jurisdiction 

to grant any further consent (assuming that further consents are, in fact, needed - we 

have not undertaken an independent assessment of that) required under the NES 

Freshwater. Further, we do not consider that it is appropriate to amend the conditions 

to address NES Regulations - the Regulations require compliance with certain matters 

not explored with the Court during the hearing. 

25 lP-esifield NZ limited v Upper Htttt Ci!J Cottmi! (2000) 6 ELRNZ 335 (EnvC). 
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Conditions 

[55] We received a final set of proposed conditions from the Transport Agency. We 

were initially concerned at the way in which management plans were proposed to be dealt 

with in the conditions, and asked that the Agency address those concerns. That has now 

occurred, with a final set of NOR conditions having been filed on 29 September 2020 

and a final set of Regional Council consent conditions filed on 27 October 2020. 

[56] The parties were given an opportunity to comment on those final conditions. 

[57] In a memorandum dated 27 October 2020 from the Transport Agency, Te 

Riinanga, Director-General of Conservation, Taranaki Regional Council and New 

Plymouth District Council, those parties indicated their support for a final set ofTaranaki 

Regional Council conditions (with some minor amendments) and for the designations 

conditions. The only parties who have issues with the conditions are the Poutama / 

Pascoe parties. Royal Forest & Bird Protection Society of New Zealand Inco1porated 

did not raise any issues. 

[58] Poutama / Pascoes are concerned about: 

(a) the removal of condition SA (relating to the Pascoe land) from the Taranaki 

Regional Council conditions; 

(b) geotechnical matters; 

(c) the removal of the lapse date from the conditions. 

Condition 5A 

[59] The Pascoes are concerned that the substance of Condition SA, which had been 

included also as part of the regional consents as GEN.6A, has been removed from the 

regional consent conditions. It is clear to us that the condition has been removed from 

the regional consents because the condition requires attention to land use matters only. 

It sets out a process by which the Pascoes may relocate from their home either 

temporarily or permanently. It seems to us that it is not appropriate that such condition 

be replicated in the regional consents, as compliance with it is a matter for the New 
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Plymouth District Council. The Pascoes have not lost anything as a result of its removal. 

Geo technical 

[60] In their memorandum dated 15 November 2020, Poutama/Pascoes advised that 

they have asked Taranaki Regional Council for "further information regarding damage to 

the Mangapepeke wetland by NZTA earthworks carried out during geotechnical 

investigation entries. We have yet to receive a response".26 In its memorandum dated 18 

November 2020, the Agency responded. It said:27 

(a) The memorandum contends that drains present on the Mangapepeke Valley 
floor are the result of "probably unconsented" drainage work carried out by Waka 
Kotahi as part of geotechnical investigations. That is incorrect: the geotechnical 
investigations carried out for the Project have not involved the digging of drains, 
and the drains present on the valley floor were not created by Waka Kotahi or its 
contractors. 

[61] We accept that explanation, but note in any event that this matter is not relevant 

to our assessment of the NOR and application for regional resource consents. 

D1inking water s11pplies 

[62] An assertion is made by the Poutama/Pascoe appellants to the effect that the 

Project will destroy the Pascoe whanau drinking water supplies, including the 

Mangapepeke puna waiora. 28 

[63] The Agency responded.29 

The memorandum states that the Project will destroy the Pascoe's drinking 
supplies. However, counsel note that Ivlr Symmans addressed the impact of the 
Project on groundwater (including springs) in Mangapepeke Valley in detail in his 
evidence, concluding that "the Project will have [a] negligible effect on the 
groundwater system". 

We accept that evidence. 

26 21st Memorandum for Poutama Kaitiaki Charitable Trust & D & T Pascoe in response to the 
Minute of the Environment Court dated 9 November 2020, 15 November 2020, at paragraph 
16. 

27 Transport Agency memorandum dated 18 November 2020, at paragraph 4(a). 
28 Poutama/Pascoe Memorandum dated 15 November 2020. 
29 Transport Agency memorandum dated 18 November 2020, at paragraph 4(b). 
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L:{bse date 

[64] There is no lapse date for the NOR specified in the NOR conditions. In their 

memorandum, Poutama/Pascoes refer to a lapse period for the designation of 10 years 

proposed by the Commissioner in his decision on the NOR. They note that the Agency 

appears to have removed that requirement and in the absence of a proposed lapse period 

propose a standard five year lapse period. 30 In their opening submissions to the Court, 

Poutama/ Pascoes had argued that no lapse period would impose unreasonable 

uncertainty on the Pascoe whanau for an indefinite amount of time.31 

[65] In its opening submission to the Court, the Transport Agency submitted that as 

the NOR is to vary an existing designation there is no statutory ability to impose a lapse 

period. It argued thats 181(2) (which relates to alterations to existing designations) does 

not incorporate s 184 which sets the lapse period for a designation. 32 

[66] The Court did not hear full argument on the matter of the lapse of the designation 

and is therefore reluctant to determine the matter. We will not impose a lapse date on 

the amended designation but in so doing are not endorsing the position of either party. 

We note however that the project has a de facto lapse period given that a lapse date of 10 

years has been imposed on the resource consents. 

Conditions general/y 

[67] Poutama/Pascoes assert that the conditions and Project do not provide for the 

cultural values, rights, responsibilities and interests, including kaitiakitanga and 

stewardship, of Poutama, including the Pascoe whanau. They assert that the conditions 

actually seek to impose adverse cultural, including social effects, on Poutama including 

the Pascoe whanau. 

[68] We have addressed the cultural effects of the Project and the effects of the Project 

on the Pascoes and others in our Interim Decision and propose to say no more about 

them here. 

30 Poutama/Pascoe memorandum dated 15 November 2020, at paragraphs 48-49. 
31 Poutama/Pascoe opening submissions dated 22 July 2019, at paragraph 57. 
32 Transport Agency opening submissions dated 16 July 2020, at paragraph 251. 

138



30 

[69] Finally, Poutama/Pascoes maintain that any management plans, resource consent 

and designation conditions need to be consistent with any potential Public Works Act 

land agreement conditions. We consider that the conditions proposed to address the 

effects of the proposal on landowners, including the Pascoes, are appropriate. 

Outcome and Conditions 

[70] We are obliged to consider the relevant matters contained in ss 171 and 104 of 

the Act. We identified those matters in our Interim Decision. At the beginning of this 

decision we set out our findings on the core central issues (at paragraph [6]). 

[71] For completeness, we record that we identified and considered the relevant 

provisions of the various instruments set out ins 171(1)(a)(i)-(iv) in paragraphs [391] -

[422] of our Interim Decision. Since our Interim Decision, the NES Freshwater and the 

NPSFM 2020 have been promulgated and we have considered them in this decision. In 

the Interim Decision we noted that the effect of the Project on cultural values was a 

significant issue in the hearing, and also that Te Riinanga had not yet consented to the 

Agency's use and acquisition of its land for this Project. We have discussed developments 

since then regarding cultural matters in this decision. 

[72] The determinative issue before the Court arises pursuant to s 171(1)(b)(ii), namely 

the effects of the designation and whether, here, there has been adequate consideration 

of alternatives. In paragraphs [115] - [390] we addressed the effects of the designation 

(and the resource consent applications) and determined that, save for Cultural effects, the 

effects of the proposal will be appropriately addressed through conditions. 

[73] Cultural effects have now been addressed to our satisfaction as outlined in 

paragraph [12] of this Decision. 

[74] Finally, we had been concerned about whether the Agency's fourth Project 

Objective could. be fulfilled. We are now satisfied that it can be fulfilled, given the 

agreements reached between the Agency and Ngati Tama, and in light of our findings on 

the other effects of the Proposal. 
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[75] The Agency is directed to delete the amendments to conditions made to address 

the NES Freshwater (in accordance with our finding in paragraph [54] above). The Court 

has identified some minor additional issues. The Agency is directed to address those 

issues, set out in the attached Schedule. The Agency is to lodge an amended complete 

set of NOR conditions, regional resource consent conditions and a full set of the latest 

plans within 15 working days of the date of this decision. Upon receipt of same we will 

formally issue ·approval to the resource consents and confirm the application in respect 

of the NOR. 

[76] The appeals from Poutama Kaitiaki Charitable Trust and D & T Pascoe are 

dismissed. Costs are rese1ved against Poutama Katiaki Charitable T1ust. Any costs 

applications to be made and responded to in accordance with clause 6.6 of the 

Environment Court Practice Note 2014. Time limits to run from the date of issue of the 

final decision. 

MJLDickey 
Environment Judge 

DJ Bunting 
Environment Commissioner 

Maori Land Court Judge 

RM Bartlett 
Environment Commissioner 
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Schedule 

Designation Conditions: 

1. Table of contents - Construction Environmental Management Plan - should 

this row refer to conditions "16 - 18B" (rather than "16 -18")? 

11. Table of contents - Schedule 5 - should the reference to GEN.6A{e)(iv)(3) 

instead be to Condition SA of the designation conditions? 

111. Glossary - the "CTMP" definition is repeated. 

1v. Condition 1 - should "Ecological and Landscape Management Plan" be 

"Ecology and Landscape Management Plan " (see Glossary and other 

conditions, e.g. condition 8). 

v. Condition SA - advice note - the equivalent condition is no longer in the 

project resource consents conditions. The advice note will need amendment. 

v1. Condition 6(b)(ii) - should "level of urgency is" instead be "level of urgency 

in"? 

vu. Heading above Condition 25. Should "Landscape and Environmental Design 

Framework" instead read "Landscape and Environment Design Framework" 

(see Glossaty)? 

viii. Condition 28A(b) - delete the second sentence as this repeats the first. 

ix. Condition 29A(e) - includes the wording "with any amendments deemed 

necessary to Conditions 30(a) to (£)". Is it intended that Conditions 30(a) to (£) 

themselves could be amended using the process set out in conditions? Should 

this refer to PMA locations in Condition 29A(d) are amended, not the 

conditions? 

x. Condition 30( dd) - refers to "bat peer reviewer" but this person has already 

been identified (in Condition 30(d)) as the "independent peer reviewer". 

x1. Condition 33(a)(ii)(2) - should the reference here to Condition 29(d)(i) instead 

be to Condition 29(d)(ii)? 

xu. Condition 43 - the last paragraph starts with the words "Upon receipt of the 

notice of under ... ". Should this instead be "Upon receipt of the notice under 

... "? 
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xiii. Schedule 1 - paragraph 2(n) begins "Provision to undertaken post-

constrnction " Should this instead read "Provision to undertake post-

construction ... "? 

xiv. Schedule 1 - paragraph 3(b)(ii) begins "all other trees that are 2:80 cm ... ". 

Condition 29(c)(i)(1) refers to "trees greater than 80cm". Is there an 

inconsistency between Condition 29 and Schedule 1? 

xv. Schedule 1 - paragraph 8(b) - should "relocated it at predetermined release 

sites" instead be "relocate it at predetermined release sites"? 

xvi. Schedule 1 - paragraph 9(d) refers to non-detection in the "planting" areas of 

pest plants and pest animals. Paragraph 7 in Schedule 1 contains non-zero 

levels of pest animal detection. What is the relationship between the "planting 

area" referred to in paragraph 9(d) and the PMA in paragraph 7? 

xvii. There is an attachment to conditions, inserted after Schedule 5, relating to the 

CLMP. In paragraph 1B -should "Consent Holders's" be "Consent 

Holder's"? 

Regional Resource Consent Conditions: 

1. Table of contents - should the row referring to the Construction Environmental 

Management Plan refer to "GEN.19 - 21B" instead of "GEN.19 -21"? 

11. Table of contents - should the row for the "Ecology and Landscape 

Management Plan" refer to "GEN.22 - 26" and new rows be created for 

Conditions GEN.27 and GEN.28 (as they have separate headings)? 

111. Glossary- "Construction Traffic Management Plan" is listed twice. 

1v. Glossary - the definition of PMA should probably make it clear that the 

conditions referred in that definition are the Designation Conditions. 

v. Condition GEN.1 - should "Ecological and Landscape Management Plan" be 

"Ecology and Landscape Management Plan" (see Glossary)? 

v1. New Condition GEN.S(a) - should this be numbered "GEN.SA"? Numbering 

it GEN.S(a) and then inserting a paragraph (a) into Condition S(a) could lead to 
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confusion. 

vu. Condition GEN .14(g) refers to Condition 1 7. Is this a reference to Condition 

17 in the Designation conditions, or a reference to Condition GEN.17? 

viii. Condition GEN.18 - refers (after para (g)) to Condition 18B. Is this the correct 

reference? 

lX. Condition GEN.23A(e) - the phrase "shall not commence" is repeated. 

x. Condition GEN.24(a)(ii)(4)-refers to Condition 24(a)(ii)(2) and (3). Should this 

be a reference to Condition GEN.24(a)(ii)(2) and (3)? 

xi. Condition SED.7, after paragraph (h), refers to Condition GEN.12. Condition 

GEN.12 is a blank condition. 

Xll. Condition SED.11, after paragraph ( e) refers to "Conditions (b )". Should this 

be "Condition (b)"? 

xiii. Condition SED.11 (g) begins "Any exceedance on ... ". Should this be "Any 

exceedance of ... "? 

xiv. Condition TCV.3 - should "details on the location" be "details of the location"? 

xv. Conditions BRG.1 - 5 (Mimi River) and BRG.1, 2, 3A and 5 (Mangapepeke 

Stream). The Mangapepeke Stream conditions appear to be 

Conditions BRG.1, 2, 3, and 5 of the Mimi River conditions. 

repeats of 

Should the 

Mangapepeke Stream conditions be renumbered (BRG.6 - 9), or alternatively 

refer to the Mimi River conditions and simply say that Mimi River Conditions 

BRG.1, 2, 3 and 5 apply to the Mangapepeke Stream bridge (rather than 

repeating the Mimi River conditions with different numbers)? 

A'Vi. Schedule 1 - see the suggestions regarding Schedule 1 to the Designation 

Conditions. 

xvii.Delete Schedule 2 (the Pascoe Farm plan). As Condition GEN.6A is deleted, 

there seems no need to retain Schedule 2 in these conditions. 
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[1] Ian and Michelle Costello (the Costellos) and Michael Duggan and Julie 

Rogers (the plaintiffs) own neighbouring properties at Titirangi.  The properties 

share a common boundary.  The plaintiffs’ site sits above the Costellos’ property.   

[2] On 26 August 2016 Auckland Council (the Council) granted the Costellos 

resource consent for construction of a residential dwelling on their property.  The 

consent was granted on a non-notified basis.  The plaintiffs seek judicial review of 

the Council’s decisions. 

Background 

[3] In July 2015 the Costellos obtained land use consent for the construction of a 

residential dwelling and associated earthworks at their property at 19-25 Rangiwai 

Road (the first consent).  The Costellos did not action the first consent.  Then in May 

2016 the plaintiffs bought 15 Rangiwai Road.   

[4] On 29 June 2016 the Costellos lodged an application for resource consent for 

a differently designed residential dwelling, together with associated earthworks 

(including the removal of protected trees).  The proposal again required land use 

consent.   

[5] On 19 July 2016 the Council sought further information in relation to the 

second application.  The Costellos responded on 21 and 22 July 2016.   

[6] On 19 August 2016 the Council notified its decisions on the recommendation 

of the Independent Hearings Panel.  As a consequence the Proposed Auckland 

Unitary Plan decisions version (PAUP DV) took effect.  It replaced the Proposed 

Auckland Unitary Plan notified version (PAUP NV).  The Council granted the 

Costellos a second consent on 26 August 2016.  

[7] The Costellos commenced their building project relying on the second 

consent.  On 29 August and 1 September the plaintiffs complained to the Council 

about what they regarded as unlawful tree clearance.  On 16 September 2016 the 

PAUP DV became operative in part. 
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[8] The plaintiffs issued these proceedings on 8 December 2016 having 

previously indicated they intended to challenge the second consent.   

The decisions in issue 

[9] On 26 August 2016 James Dowding, the Council’s team leader, Resource 

Consents – West, made two decisions under delegated authority on behalf of the 

Council: 

(a) a decision to deal with the consent application on a non notified basis 

(the notification decision);  and 

(b) a decision to grant the resource consent subject to conditions (the 

substantive decision). 

Plaintiffs’ challenge 

[10] The plaintiffs challenge both the notification and substantive decisions.  They 

raise the following arguments:   

(a) scope – lack of jurisdiction; 

(b) the Council had regard to irrelevant considerations, namely the PAUP 

NV; 

(c) the Council had regard to irrelevant matters, failed to take into 

account relevant matters, applied the wrong legal test or otherwise 

acted unreasonably in relation to the notification decision;  and 

(d) the Council had regard to irrelevant matters, failed to take into 

account relevant matters, applied the wrong legal test or otherwise 

acted unreasonably in relation to the substantive decision. 
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The approach to judicial review 

[11] The principles concerning judicial review in this area of the law are well 

established.  In Coro Mainstreet (Inc) v Thames-Coromandel District Council 

Wylie J summarised them as:
1
 

[40] It is not the function of the Court on an application for review to 

substitute its own decision for that of the consent authority.  Nor, will the 

court assess the merits of the resource consent application or the decision on 

notification.  The inquiry the Court undertakes on an application for review 

is confined to whether or not the consent authority exceeded its limited 

jurisdiction conferred by the Act.  In practice the Court generally restricts its 

review to whether the Council as decision maker followed proper 

procedures, whether all relevant and no irrelevant considerations were taken 

into account, and whether the decision was manifestly reasonable.  The 

Court has a discretion whether or not to grant relief even if it is persuaded 

that there is a reviewable error. 

[12] Coro Mainstreet (Inc) went on appeal.  The Court of Appeal did not take 

issue with the above summary.
2
  Indeed, the Court suggested that in relation to 

notification, Parliament’s apparent intention was to reduce the intensity of review to 

be applied to non-notification decisions.
3
  The Court observed that given the 

amendments to s 95 Resource Management Act 1991 (RMA) in October 2009 it may 

be necessary at some time to review the approach of the Supreme Court in Discount 

Brands Ltd v Westfield (New Zealand) Ltd.
4
   The Court of Appeal said:

5
 

[41] … But we should not be taken to have accepted that the amendments 

made to the RMA since Discount Brands have had no effect on the non-

notification process and on the analysis of the previous law in the Supreme 

Court’s decision in Discount Brands. If the point had affected the outcome of 

the present case, we would have wanted to consider whether the 2009 

amendments gave effect to the apparent intention of Parliament to give 

consent authorities greater scope to decide not to notify resource consent 

applications, and to reduce the intensity of review to be applied to non-

notification decisions from that mandated in Discount Brands. 

                                                 
1
  Coro Mainstreet (Inc) v Thames-Coromandel District Council [2013] NZHC 1163, [2013] 

NZRMA 422 (footnote omitted). 
2
  Coro Mainstreet (Inc) v Thames-Coromandel District Council [2013] NZCA 665, [2013] 

NZRMA 73. 
3
  At [41]. 

4
  Discount Brands Ltd v Westfield (New Zealand) Ltd [2005] NZSC 17, [2005] 2 NZLR 597. 

5
  Coro-Mainstreet (Inc) v Thames-Coromandel District Council, above n 2. 
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Relevant plans and legislative instruments 

[13] The proposed Auckland Unitary Plan was prepared under Part 4 of the Local 

Government (Auckland Transitional Provisions) Act 2010
6
 and the RMA.  The 

PAUP NV was notified on 30 September 2013.   

[14] Sections 86A to 86G of the RMA provide when rules in plans have legal 

effect.
7
  Section 86B of the RMA provides: 

86B When rules in proposed plans have legal effect 

(1)  A rule in a proposed plan has legal effect only once a decision on 

submissions relating to the rule is made and publicly notified under 

clause 10(4) of Schedule 1, except if— 

 (a)  subsection (3) applies; or 

… 

(3)  A rule in a proposed plan has immediate legal effect if the rule— 

 (a)  protects or relates to water, air, or soil (for soil 

conservation); or 

 (b)  protects areas of significant indigenous vegetation; or 

 (c)  protects areas of significant habitats of indigenous fauna; or 

 (d)  protects historic heritage; or 

 (e)  provides for or relates to aquaculture activities. 

[15] A number of rules in the PAUP NV that were relevant to the Costellos’ 

application when lodged were identified in the decisions.   

[16] From 19 August 2016, when the Council notified its decisions on the 

recommendations of the Independent Hearings Panel, the PAUP NV was replaced by 

the PAUP DV.   

[17] Under s 86F of the RMA those parts of the PAUP DV not subject to appeal 

were treated as operative (and the legacy plan as inoperative) from Friday, 16 

September 2016, the last date for lodging appeals against the PAUP DV. 

                                                 
6
  Local Government (Auckland Transitional Provisions) Act 2010, s 121. 

7
  Local Government (Auckland Transitional Provisions) Act, s 153(1). 
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[18] Other relevant provisions of the PAUP DV became operative on resolution of 

the appeals, such as the yard rules for Titirangi Laingholm which were resolved 

following a later decision of the Environment Court.
8
 

[19] In addition to the PAUP NV and PAUP DV the Waitakere Ranges Heritage 

Area Act 2008 (WRHA Act) is also relevant to this proceeding.  The purpose of the 

WRHA Act is to recognise the national, regional and local significance of the 

Waitakere Ranges Heritage Area (WRHA) and to promote the protection and 

enhancement of its heritage features for present and future generations.
9
  The Act 

identifies a range of features that contribute to the national significance of the 

WRHA and articulates the objectives of establishing and maintaining that area.   

First cause of action – scope and jurisdiction 

[20] The first cause of action is in essence a claim that the decisions of the 

Council were ultra vires.  The plaintiffs say the Council had no jurisdiction to grant 

the second consent under the PAUP DV as the Costellos had not applied for consent 

under the PAUP DV.  They say that in granting the consent the Council went beyond 

the scope of the Costellos’ application.   

[21] Mr Enright submitted that a consent authority cannot grant a consent to an 

application not applied for.
10

  He argued that consent was required for breach of 

PAUP DV rules triggered from 19 August 2016 so that a fresh application was 

required.  As no fresh application was sought the Costellos have unlawfully 

commenced construction and carried out unauthorised earthworks.   

[22] Mr Enright submitted that there was an important shift in the planning 

framework between the date of the application for the resource consent on 29 June 

2016 and the date of the decision of 26 August 2016.  Prior to 19 August 2016 only 

four issues engaged the PAUP NV rules: 

(a) earthworks exceeding permitted levels of 250 m³ and 500 m² metres; 

                                                 
8
  Lenihan v Auckland Council [2017] NZEnvC 22 at [14]. 

9
  Waitakere Ranges Heritage Area Act 2008, s 3. 

10
  Wellington City Council v Milburn New Zealand Ltd EnvC Wellington W118/98, 17 December 

1998. 
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(b) earthworks within a defined significant ecological area; 

(c) vegetation alteration and removal; 

(d) impervious areas within a stormwater management area.   

[23] However, from 19 August 2016, when the PAUP DV had interim legal effect, 

additional provisions (both in policies and rules) were triggered for: 

(a) Ridgeline Protection Overlay;  and 

(b) Large Lot Zone. 

[24] It is common ground that both the Costellos’ and the plaintiffs’ properties are 

subject to Ridgeline Protection Overlay under the PAUP DV and are subject to ss 7 

and 8 of the WRHA Act.  As a result the overall status of the application under the 

PAUP DV was non-complying.   

[25] Mr Enright submitted that the Council’s incorrect approach was reflected in 

an email to the applicant of 19 August 2016: 

Thank you for your email and sorry for the continued delay in issuing your 

consent.  Unfortunately, when the consent was reviewed by the Team Leader 

he noticed that the application hadn’t been sent to the Local Board, which it 

should have been.  I sent it to them straight away and asked for their 

comments as soon as possible, so once I receive their comments I will be 

able to grant the consent.  This may not be today, in which case the Unitary 

Plan will take legal effect tonight and I will then need to undertake a further 

assessment of your proposal against the rules of the new plan as well as the 

current plan, however it shouldn’t be too much additional work. 

[26] Mr Enright also relied upon the following passage from the Council’s 

Proposed Auckland Unitary Plan:  FAQs – Development rights and resource 

consents:
11

 

When a rule in a proposed plan has legal effect, this means you need to 

comply with that rule, or seek consent to breach / infringe it.  Consent will 

also need to be obtained under any rule in a legacy operative plan.   

                                                 
11

  Proposed Auckland Unitary Plan:  FAQs – Development rights and resource consents (Auckland 

Council, 22 July 2016). 
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Later in the document under the heading “Resource Consents” the guidance note 

says:   

If I lodge my resource consent application before 19 August 2016, will it 

only be assessed against the operative legacy plan rules? 

The key factor is if your application is decided before 19 August 2016.  In 

that case, it will be assessed against legacy plan rules (and those rules in the 

PAUP Notified Version with immediate legal effect).  Any resource consent 

that is decided on, and issued, after 19 August 2016 will need to be assessed 

against the provisions in legacy plans and any PAUP Decisions Version 

provisions relevant to the proposal. 

Legally, the Council, as consent authority, must have regard to relevant 

provisions of legacy plans and proposed plans, when making decisions on 

applications, in accordance with the RMA.   

If I apply for a resource consent before the PAUP Decisions Version is 

released, but the consent hasn’t been decided on and issued, will I need to 

apply for other consents? 

You may do.  As a result of certain provisions in the RMA, the Council is 

required to also have regard to any relevant provisions of a proposed plan 

when considering an application for resource consent.  This may trigger a 

need to apply for consent under rules that form part of the PAUP Decisions 

Version, as they have legal effect from the date of their release. 

However, the ‘activity status’ of your consent is protected to what applied at 

the time of the application being accepted for processing.  For example, if at 

the time of your application being lodged, the overall activity status was 

‘discretionary’ and the PAUP Decisions Version introduced a relevant rule 

that the proposal was considered ‘non-complying’, the overall status would 

remain as ‘discretionary’.  You will still need to apply for the additional 

infringement / reason for consent, but the overall activity status would not be 

altered. 

[27] On Mr Enright’s submission where, as in the present case, there was a change 

from requiring a consent for discretionary activities to requiring a consent for a non-

complying activity the application would in all cases have to be declined or not dealt 

with and the applicants required to make a fresh application for resource consent.   

[28] The fundamental flaw in the plaintiffs’ argument is that it overlooks the 

nature of the consent applied for.  Consents granted under the relevant provisions of 

the RMA authorise activities, in this case land use.  They do not authorise breaches 

of rules. 
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[29] The Costellos’ application for resource consent was for a land use consent.  

That did not change under the PAUP DV.  The description of the proposed activity 

was: 

This new application is for the construction of a new residential dwelling 

and associated site works, vegetation removal and impermeable surfacing at 

19 Rangiwai Road, Titirangi. 

[30] The application was accompanied by detailed plans which included a 

proposal for a swimming pool amongst other site earth works and improvements. 

[31] The consent granted by the Council was for land use consent for the 

construction of a new four bedroom residential dwelling with swimming pool and 

stormwater retention tank at a height of 176.40m RL, including earthworks and 

removal of protected trees from the site.  The consent granted was consistent with 

the activity described in the application and supporting documents. 

[32] The Costellos’ application for land use consent was made under s 88 of the 

RMA.  Section 88A(1A) applied.  The effect of s 88A(1)(b) and s 88(1A) is that, as 

the Council’s FAQs advised, the activity status of the consent was protected.  The 

Council accepts that it was still obliged to have regard to relevant provisions of the 

PAUP DV.  The issue is whether a further and different consent was required.  In this 

case I am satisfied it was not.  The consent applied for and granted remained a land 

use consent.   

[33] To the extent that the plaintiffs seek to rely on Wellington City Council v 

Milburn New Zealand Ltd,  Sutton v Moule and Shell New Zealand Ltd v Porirua 

City Council to support their argument the consent was granted without jurisdiction, 

they have misinterpreted the effect of those decisions.
12

   

[34] In Sutton v Moule the Court of Appeal confirmed that:
13

 

… a council has no jurisdiction to grant a consent which extends beyond the 

ambit of an application.  

                                                 
12

  Wellington City Council v Milburn New Zealand Ltd, above n 10;  Sutton v Moule (1992) 2 

NZRMA 41 (CA);  and Shell New Zealand Ltd v Porirua City Council CA57/05, 19 May 2005. 
13

  Sutton v Moule, above n 12, at 45. 
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In Sutton v Moule the ambit of the application was defined and determined by the 

terms of the application for consent.  The Court of Appeal rejected the more 

restrictive view taken by Judge Treadwell in the Planning Tribunal, describing it as a 

strained interpretation.  Judge Treadwell had found that the original consent related 

to land use while the subsequent application in issue was restricted to the 

modification of a structure on the land.  He considered them different.  The Court of 

Appeal took account of the practical situation facing the applicant at the time, 

considered the documents filed with the application and concluded that:
14

 

… [the application] related in substance and in effect to the use of the land 

and that the Council was entitled to deal with it on that basis.  It follows 

from this conclusion that the Council's consent was not beyond the scope of 

the application. No question of the Council's decision in 1988 being ultra 

vires in this respect therefore arises. 

[35] In Shell New Zealand Ltd v Porirua City Council the Court of Appeal dealt 

with an amendment to the application.  The Court held:
15

 

[7] We think it plain that jurisdiction to consider an amendment to an 

application is reasonably constrained by the ambit of an application in the 

sense that there will be permissible amendments to detail which are 

reasonably and fairly contemplatable as being within the ambit, but there 

may be proposed amendments which go beyond such scope. Whether details 

of an amendment fall within the ambit or outside it will depend on the facts 

of any particular case, including such environmental impacts as may be 

rationally perceived by an authority. 

[36] The cases referred to by the plaintiffs do not support their argument the 

Council’s decision was ultra vires or that the consent was somehow beyond the 

scope of the application.  Rather they support the contrary conclusion that as the 

application remained an application for a land use consent to build a dwelling (with 

associated site works) and the consent granted was within the ambit of such an 

application, it was within scope.   

[37] Mr Enright referred to the Council’s FAQs information which differentiates 

between “simple” and “complex” applications.  He noted that s 91 RMA does not 

distinguish between simple or complex applications and provides for the Council to 

require further resource consents where appropriate.  But s 91 only applies to a 
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  Sutton v Moule, above n 12, at 48. 
15

  Shell New Zealand Limited v Porirua City Council, above n 12. 
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situation where other resource consents may be required.  In the present case the 

resource consent required was a land use consent.  That did not change.  No further 

consents were required.  As noted earlier, a resource consent authorises an activity.  

It does not authorise a breach of a particular rule.
16

   

[38] I reject the suggestion that the Council did not have jurisdiction to determine 

the applications or that its decision to proceed with the application for land use 

consent after 19 August 2016 without requiring further consents was somehow ultra 

vires or outside scope.   

Second cause of action – irrelevant considerations 

[39] The plaintiffs challenge the Council’s reference to the PAUP NV in its 

notification and substantive decisions and say that by doing so the Council took into 

account irrelevant considerations.   

[40] Mr Enright submitted that from 19 August 2016 the PAUP NV was only 

relevant to determining the activity status under s 88A RMA but was otherwise 

irrelevant to the subsequent decisions on notification and approval.  He then 

submitted that by referring to the PAUP NV the Council had regard to irrelevant 

considerations as there were material differences between the PAUP NV and the 

PAUP DV. 

[41] Mr Enright pointed to passages from the consent decision which he argued 

suggested Mr Dowding wrongly had regard to the PAUP NV.  Mr Enright submitted 

that Mr Dowding’s evidence that the PAUP NV was only relied on to establish 

activity status under s 88A and not for any other purpose could be contrasted with 

the decision itself, which referred to the consents sought under the PAUP NV.  He 

then submitted the error was compounded at para 6 of the substantive decision which 

stated: 

6. Under the PAUP, district land use consent is required in respect of 

earthworks and regional land use consent is required in respect of 

earthworks within the SEA, vegetation removal within the SEA and 

creation of impermeable surfaces within a Stormwater Management 
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  Arapata Trust Ltd v Auckland Council [2016] NZEnvC 236. 
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Area being a SMAF 2. … For these reasons the proposed 

development is acceptable in the context of the “emerging PAUP”. 

[42] Mr Enright argued that the reference in para 6 to the PAUP was a reference to 

the PAUP NV.   

[43] Mr Enright’s submission that Mr Dowding wrongly had regard to the PAUP 

NV, instead of the PAUP DV, is inconsistent with the text of the decisions and the 

context in which they were delivered.   

[44] In the notification decision, Mr Dowding said: 

Since the application was lodged, the council notified the PAUP DV on 19 

August 2016.  This replaces the PAUP Notified Version (PAUP NV).  While 

this application is afforded the same activity status as when it was lodged 

(see s88A), resource consent(s) are required under the PAUP DV for the 

following reasons:  … 

[45] Given that express statement it is not arguable that Mr Dowding was other 

than fully aware when he made the notification decision that the PAUP DV had 

replaced the PAUP NV.   

[46] The substantive decision was made on the same day as the notification 

decision.  It strains credibility to suggest that Mr Dowding was not aware when 

making the substantive decision that the provisions of the PAUP NV had been 

replaced by the PAUP DV given the clear statement in the notification decision. 

[47] Further, para 6 of the substantive decision is readily open to the interpretation 

that it referred to the PAUP DV.  Having regard to the preceding parts of the decision 

which identified the district land use under the PAUP DV and the regional land use 

required, it is entirely consistent for the decision-maker to consider the effects of the 

earthworks, vegetation removal and creation of the impermeable surfaces in relation 

to the requirements of the PAUP DV.  While the concept of an “emerging PAUP” as 

referred to in para 6 has no particular legal status, given the stage the process was at 

with the PAUP DV applicable but the plan not entirely operative at the time the 

reference to the “emerging” PAUP is understandable.   
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[48] Next, the text of the substantive decision demonstrates that Mr Dowding had 

regard to particularly relevant new rules under the PAUP DV relating to the 

Ridgeline Protection Overlay and Large Lot Zone rules.  There are references in the 

substantive decision which confirm consideration was given to the effect of both.  It 

is sufficient to refer to the following comments about the ridgelines: 

The proposed development, which is located on a designated sensitive ridge, 

will not compromise the inherent visual landscape qualities of the area, by 

reason of the development’s sensitive design and siting;  existing vegetation 

to act as screening;  lack of potential viewpoints where clear views of the 

site can be achieved;  and the greater dominance of other existing buildings 

within the locality that would be more prominent than the proposed 

dwelling.   

[49] As to the Large Lot Zone rules: 

The effects relating to building coverage will be acceptable, by reason that 

the proposed dwelling will be less visually dominant than that previously 

proved by virtue of its sensitive design and appropriate use of materials of 

differing textures and colours.  In addition, the retention of the majority of 

the quality vegetation on the site, and appropriate replanting, will ensure that 

an appropriate balance is struck between the built form and vegetation. 

And: 

There are no concerns relating to the height in relation to boundary 

infringement, given that the two storey element of the proposed dwelling 

will be sited approximately 6.5m from the southern site boundary and the 

existing dwelling at 17 Rangiwai Road is also set well back from the 

boundary by approximately 14.5m.  In addition, there is a strip of land 

approximately 3m width that is within the ownership of 15 Rangiwai Road, 

which provides further separation between site and the property at 17 

Rangiwai Road.  Daylight access to the proposed dwelling or adjoining sites 

will not be compromised by the proposal.  In addition, when viewed from 

outside the site, an appropriate separation will be maintained between the 

proposed dwelling and the existing dwelling on the adjacent site to ensure 

that the built form within the locality will not be unduly dominant.   

[50] Finally there is in any event the point Mr Whittington made that the 

objectives and policies of the PAUP NV, while overtaken by those in the PAUP DV, 

were not irrelevant in the sense of being an impermissible consideration.  They may 

well assist a planner to understand how a specific objective or policy evolved from 

one version of a plan to another, or to inform the consideration of why the Council 

accepted or rejected a particular submission.   
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[51] The challenge to the decisions on the basis they took into account irrelevant 

considerations, namely the provisions of the PAUP NV, cannot succeed. 

The third and fourth causes of action – relevant and irrelevant considerations, 

wrong legal test and unreasonableness in relation to both notification and 

substantive decisions  

[52] The plaintiffs challenge both the notification and substantive decisions on the 

basis that the: 

Council had regard to irrelevant matters, failed to consider relevant matters, 

applied wrong legal test or otherwise acted unreasonably. 

Particulars 

(a)  Adverse effects to the environment will be or are likely to be more 

than minor and adverse effects to adjacent properties are minor or 

more than minor …; 

(b) Council failed to assess the relevant planning framework under the 

decisions version … which impacted the effects assessment; 

(c) Council failed to consider relevant heritage effects, including 

impacts on s6(f) RMA; 

(d) Council failed to have “particular regard” to the purpose and 

relevant objectives of the Waitakere Ranges Heritage Area Act; 

(e) The existing resource consent should have been disregarded as 

irrelevant consideration. 

[53] In addition, in relation to the substantive decision, the plaintiffs also allege 

the Council failed to consider and assess the PAUP DV provisions relating to the 

protected ridgeline, large lot rules, heritage protection and WRHA Act.   

Background - legal principles relating to notification  

[54] Section 95A RMA provides for public notification of the consent application 

to be at the consent authority’s discretion.  The application must, however, be 

notified in two circumstances:  

(a) If the Council decides (under s 95D) that the proposed activity will 

have or is likely to have adverse effects on the environment that are 

more than minor then the application must be publicly notified.  
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Importantly for present purposes, s 95D provides that in determining 

whether an activity will have or is likely to have adverse effects that 

are more than minor the Council must disregard any effects on 

persons who own or occupy any land adjacent to that land.  The 

plaintiffs and owners of other neighbouring properties fall into that 

category.   

(b) If the Council decides (under s 95B) that there is an affected person in 

relation to the proposed activity then the consent authority must give 

limited notification of the application to any affected person.
17

 Section 

95E confirms that a person is an affected person if the adverse effects 

on them are minor or more than minor, but are not less than minor. 

[55] In this case for the Council to form the view that the application did not need 

to be notified the Council had to be satisfied that the adverse effects of the proposed 

land use on the environment were not more than minor.  In relation to the limited 

notification decision the Council had to be satisfied that the adverse effects on the 

plaintiffs (or any other person) were less than minor.  In the event the Council, 

through Mr Dowding concluded that the effects were less than minor in both cases.   

Particular (a) – error in assessing adverse effects generally 

[56] Mr Enright submitted that the landscape and natural character effects on the 

sensitive ridgeline were the central issue in relation to public notification and the 

grant of consent.  He criticised the Council for failing to obtain expert landscape 

input and failing to obtain a cross-sectional survey to indicate the level of impact on 

affected persons at 15 Rangiwai Road and other neighbours.  He also submitted that 

the Council had failed to consider the relevant objectives and policies under the 

PAUP DV and therefore failed to correctly evaluate the receiving environment. 

[57] The last point can be dealt with briefly.  As noted above, in his notification 

decision Mr Dowding recorded at the outset the relevant zoning and precinct and 

special features and overlays that were engaged by the PAUP DV.  Mr Dowding then 
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  Unless a rule or national environmental standard precludes limited notification of the 

application: Resource Management Act 1991, s 95B(2). 
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went on to expressly record that under the PAUP DV the land use consent was non-

complying pursuant to the Ridgeline Protection rules.  It is apparent that Mr 

Dowding was fully aware when he made both the notification and substantive 

decisions that the PAUP DV had replaced the PAUP NV.  He properly considered the 

relevant objectives and policies under the PAUP DV. 

[58] In coming to the view that the adverse effects on the environment were less 

than minor Mr Dowding had regard to an assessment report provided in accordance 

with sch 4 of the RMA, which concluded that: 

 The trees proposed to be removed were not significant specimens and 

the effects of removal would be mitigated. 

 Appropriate measures were proposed by the Costellos’ arborist in 

respect of works within the dripline to ensure the continued health of 

protected vegetation. 

 The level of earthworks proposed was reasonable given the 

topography of the site.  Appropriate measures were to be adopted to 

ensure the erosion and sediment effects would be less than minor. 

 The site was not known to provide habitat for threatened, endangered 

or otherwise unique species of fauna.  Works within the defined 

significant ecological areas (SEA) were to be restricted. 

 Local iwi had confirmed that a cultural impact assessment was not 

necessary. 

 The proposed sensitive design of the dwelling was to be seen in the 

context of more prominent dwellings at 27 and 29 Rangiwai Road.  

Any distance views of the site were a significant distance away, and 

importantly, in addition, the ridge of the existing dwelling at 15 

Rangiwai Road was higher than that proposed at the application site.  

Views of the dwelling would be partially obscured by mature 
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vegetation on the site within the wider area.  The effects relating to the 

sensitive ridgeline would be less than minor. 

 Public effects associated with the height in relation to boundary 

infringement at the southern side boundary would be less than minor 

because when viewed from public viewpoints there was sufficient 

separation between the proposed dwelling and the existing dwelling 

on the adjacent site. 

 The effects relating to building coverage would be less than minor as 

the proposed dwelling would be less visually dominant than that 

previously approved.  In addition the retention of the majority of the 

quality of vegetation on site would ensure the appropriate balance was 

struck between the built form and vegetation. 

 Construction management plans would be provided to manage effects 

relating to development. 

 Proposed detention tank would manage effects relating to stormwater 

and proposed driveway.  A new connection to the public stormwater 

was also to be constructed. 

[59] Taking these matters into account, Mr Dowding concluded that the adverse 

effects of the proposed land use on the environment would be less than minor and 

therefore public notification of the application was not required. 

[60] In coming to the view that the effects on the plaintiffs were less than minor 

Mr Dowding accepted the applicants’ consultants’ opinion that: 

- The significant levels of vegetation to be retained and replanted will 

suitably mitigate the loss of the [relevant protected trees], none of 

which are of notable quality from an arboricultural perspective. 

- Silt runoff will be minimised by the use of appropriate sediment and 

erosion control measures; 

- Compliance with geotechnical recommendations will ensure that 

land stability will not cause adverse effects; 
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- The proposed development will not adversely affect 15 Rangiwai 

Road, which is a designed heritage item, by reason of the distance 

between the existing dwelling at 15 Rangiwai Road and the 

proposed dwelling on the subject site and the topography of the area 

which will screen much of the proposed dwelling when viewed from 

15 Rangiwai Road;   

… 

- The natural qualities of the designated sensitive ridgeline will be 

protected, by reason of the dwelling’s sensitive design, siting and the 

presence of natural onsite screening and background vegetation.  

- Construction nuisance will be mitigated by restrictions in relation to 

working hours and a construction management plan.  In addition, 

any effects will be temporary and will endure only for the duration 

of the construction phase.   

- The proposed detention tank will effectively control stormwater 

discharge, thereby mitigating any effects from the impermeable 

surfaces. 

- Connections will be made from the site to all necessary reticulated 

services, thereby avoiding all adverse effects in relation to 

wastewater, stormwater, water, power and telecommunications.   

[61] As Ms Tree noted the application contained cross-sectional plans in building 

design and the geo-technical report.  In addition, from the information Mr Dowding 

had before him, it was apparent that: 

 the height of the top of the designated ridgeline was approximately 

178 metres RL; 

 the maximum height control of eight metres which applied to the 

property would allow a dwelling in the property that was 177.269 

metres RL; 

 the maximum height of the dwelling on the property authorised by the 

consent was 176.420 metres RL (1.58 metres below the ridgeline and 

0.849 metres below the height that would be permitted under the 

direct decisions, under the PAUP DV);  and 

 the height of the single storey part of the consented dwelling closest to 

the right of way and dwellings on 15 and 17 Rangiwai Road was 
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approximately 173.020 metres RL (more than four metres lower than 

the eight metre permitted height). 

[62] Mr Dowding recorded in the decision: 

There is a height in relation to boundary infringement at the southern site 

boundary measuring 0.42m in height and 0.7m width in relation to the single 

storey part of the proposed dwelling and 1.625m in height and 2.7m width in 

relation to the two storey part of the proposed dwelling.  The effects 

associated with this infringement will be less than minor, by reason that the 

two storey element of the proposed dwelling is sited approximately 6.5m 

from the site boundary and the existing dwelling at 17 Rangiwai Road is also 

set well back from the boundary.  There is also a strip of land of 

approximately 3m width that is within the ownership of 15 Rangiwai Road, 

which provides further separation between site and the property at 17 

Rangiwai Road.  These factors will ensure that daylight access to the 

proposed dwelling or adjoining sites is not compromised and that the 

attractive local vernacular will be maintained. 

[63] Taking these matters into account, Mr Dowding concluded that the adverse 

effects of the proposed land use on other persons, including the plaintiffs, would be 

less than minor and therefore limited notification of the application was not required. 

[64] There is no requirement for a Council officer making a notification decision 

to physically inspect the visibility of the proposed dwelling from a neighbour’s site 

as was suggested in the submissions for the plaintiffs.  The application was 

accompanied by a full set of plans and description of the proposal and subject site 

that was acceptable to the Council.  The assessment of adverse effects provided 

sufficient detail corresponding with the scale and effects the activity might have on 

the environment.  While the experts called for the plaintiffs, Ms Lucas and Mr Putt, 

suggest that further reports could have been obtained the Council was not obliged to 

obtain expert landscape input or to obtain a cross-sectional survey.  

[65] I am satisfied that in making his assessment of the adverse affects on the 

environment and on the plaintiffs, Mr Dowding had regard to the relevant 

considerations and did not have regard to irrelevant considerations.  There is no 

evidence that he applied the wrong legal test and his final decision was not 

unreasonable.  The plaintiffs’ challenge is essentially to the merits of his decision 

which is not reviewable.  As this Court confirmed in the Tasti Products Ltd v 
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Auckland Council case it is not part of the Court’s function on an application for 

review to consider the merits of the Council’s decision on notification.
18

     

Particular (b) – failure to assess the relevant planning framework under the PAUP 

DV  

[66] For the reasons given above at [39]–[51] I reject the submission for the 

plaintiffs that Mr Dowding failed to assess the relevant planning framework under 

the PAUP DV. 

Particular (c) – failure to consider heritage effects 

[67] Mr Enright next argued that the Council failed to consider relevant heritage 

effects, including under s 6(f) RMA the need to recognise and provide for the 

protection of historic heritage from inappropriate use and development.   

[68] Mr Enright did not direct any written submissions at this aspect of the 

pleading but in the affidavits of Ms Lucas and Mr Duggan it is suggested that 15 

Rangiwai Road has heritage values because of the location of a 19th century flagpole 

and caves of Maori origin overlooking the Maori crossing between the Waitemata 

and Manukau Harbours.  Ms Lucas suggests there is a “grand outlook” from 15 

Rangiwai Road.   

[69] Given the content of the PAUP DV, the development of the plaintiffs’ 

residential dwelling on an adjacent property in the circumstances of this case does 

not infringe the requirement to provide for the protection of historic heritage from 

inappropriate subdivision use and development.  The PAUP DV does not provide for 

a viewshaft or other protection of the view from 15 Rangiwai Road.  As Ms Tree 

submitted, normal height controls for the surrounding area apply to the properties 

that can be seen from Rangiwai Road.  There is no legal right to a view.
19

  

[70] Although not directly addressed in Mr Enright’s submissions I note the 

notification decision expressly referred to the special features of the PAUP DV as 

Natural Heritage:  Waitakere Ranges Heritage Area Overlay – Extent of Overlay and 
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  Tasti Products Ltd v Auckland Council [2016] NZHC 1673, [2017] NZRMA 22 at [52]. 
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  Re Meridian Energy Ltd [2013] NZEnvC 59 at [112]. 
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other natural heritage issues.  The decision recorded that the Waitakere Ranges Local 

Board had been notified of the application and had not responded.  Next, it was also 

noted the Costellos had consulted with local iwi.  The iwi confirmed a cultural 

impact assessment was not necessary.   

[71] In light of that the pleading that the Council failed to consider heritage effects 

cannot be maintained. 

Particular (d) – failure to have “particular” regard to the Waitakere Ranges 

Heritage Area Act 

[72] Mr Enright referred to s 13(1) WRHA Act which required the Council to have 

particular regard to the purposes of the Act and its relevant objectives and to 

consider the objectives, having regard to any relevant policies in the regional and 

district plans.  He submitted that the level of consideration required for a non-

complying activity was “onerous”.   

[73] Mr Enright noted that the notification and substantive decisions did not refer 

expressly to ss 7 and 8 of the WRHA Act.  He submitted the decisions failed to relate 

those provisions to the relevant objectives and policies of the PAUP DV.  In his 

submission the reference in the decision to the WRHA was insufficient as it failed to 

have particular regard to ss 7 and 8 WRHA Act.   

[74] The purpose of the WRHA Act is to:
20

 

(a) recognise the national, regional and local significance of the WRHA;  

and 

(b) promote the protection and enhancement of its heritage features for 

present and future generations. 

[75] The objectives of the WRHA Act are set out at s 8.  They are consistent with 

the objective of giving effect to the above purposes. 
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  Waitakere Ranges Heritage Area Act, s 3. 
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[76] It is apparent from the notification and substantive decisions that Mr 

Dowding was aware of the WRHA Act and its impact on the relevant policies in the 

PAUP DV.  The first page of the notification decision records the special features, 

overlays etc of both the PAUP NV and the PAUP DV including the WRHA.  The site 

is recorded as subject to Natural Heritage: Waitakere Ranges Heritage Area Overlay.  

In the notification decision Mr Dowding expressly referred to the WRHA: 

Waitakere Ranges Heritage Area 

The proposed development will preserve the character and appearance of the 

Waitakere Ranges Heritage Area, by reason of the dwelling’s sensitive 

design, use of appropriate materials, and retention of significant vegetation 

and replanting of further native specimens.  As such, effects in this regard 

will be less than minor. 

[77] Mr Dowding repeated the same passage in the substantive decision, replacing 

the reference to the effects being less than minor with the statement that “[a]s such, 

effects in this regard will be acceptable”.   

[78] I agree with the submission by Mr Whittington that Mr Enright’s criticisms 

are essentially an argument that the Council failed to give adequate reasons for its 

decision in dealing with the WHRA Act.  

[79] The requirement to “have particular regard to” some criterion requires the 

consent authority to consider the relevant provisions and weigh them as part of the 

overall decision.
21

  However, a consent authority is not required to expressly refer to 

every relevant consideration and decision on every application.  To do so would be to 

impose an impossible burden on the consent authority.
22

  Where the provisions are 

not expressly referred to in the relevant decision it is for this Court to determine on 

the facts of the case before it whether it can be said the consent authority has 

considered the relevant provisions and weighed them as part of its decision.   

[80] The requirement under s 13 WRHA Act was to have particular regard to the 

purposes of the Act and the relevant objectives under s 8.  The first objective under 

s 8(a) is to protect, restore and enhance the area.  The reference in the decisions to 
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  Marlborough District Council v Southern Ocean Seafoods Ltd [1995] NZRMA 220 (PT). 
22

  Fair Investments Ltd v Palmerston North City Council HC Palmerston North CIV-2010-454-

653, 15 December 2010 at [46]–[47]. 
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the development preserving the character and appearance of the WRHA supports the 

view the Council considered that objective.  The second objective under s 8(b) is to 

ensure that impacts on the area as a whole are considered when decisions are made 

affecting any part of it.  Again the reference in the decision to the proposed 

dwelling’s sensitive design, use of appropriate materials and retention and replanting 

supports the conclusion the decision-maker considered the impacts of the application 

on the WRHA.  It was not necessary to expressly refer to particular sections of the 

WRHA Act.   

[81] If I am wrong in that conclusion, I note that when preparing aspects of the 

PAUP that affected the WRHA the Council was also required to give effect to the 

purpose of and objectives in the WRHA Act.
23

  It follows that the PAUP DV gives 

effect to the purpose of objectives in the WRHA by the Waitakere Ranges Heritage 

Area Overlay and the Natural Heritage:  Ridgeline Protection Overlay.  There is no 

suggestion that the relevant provisions in the PAUP DV are invalid or uncertain.  Nor 

can it be said the PAUP NV failed to address the purpose and objectives of the 

WRHA Act.  At D1 Waitakere Ranges Heritage Area Overlay, the PAUP DV says it 

gives effect to the purpose and objectives of the WRHA Act.  At various parts the 

PAUP DV refers to the relevant objectives of the WRHA Act and specifically to ss 7 

and 8.  So in considering the application for resource consent for a non-complying 

activity such as the present in the Waitakere Ranges the Council can be said to have 

complied with its obligations under s 13 of the WRHA Act by having regard to the 

relevant provisions of the PAUP DV.
24

  I note that in RJ Davidson Family Trust v 

Marlborough District Council the Court applied the reasoning in Environmental 

Defence Society Inc v The New Zealand King Salmon Co Ltd to an application under 

s 104(1) RMA.
25

  

[82] Finally, I accept Ms Tree’s submission for the Costellos that even if it could 

be said the Council failed to give sufficient specific consideration to the purposes 

and objectives in the WRHA Act when making the notification decision (which I do 

not accept) this is not an appropriate case to grant relief.  It is apparent from the 
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  Waitakere Ranges Heritage Area Act, s 11. 
24

  Environmental Defence Society Inc v The New Zealand King Salmon Co Ltd [2014] NZSC 38, 

[2014] 1 NZLR 593.   
25

  RJ Davidson Family Trust v Marlborough District Council [2017] NZHC 52. 
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notification and substantive decisions that the Council did consider the fact the 

property and adjoining properties were within the WRHA when making the 

notification decision, sought to give effect to the considerations and expressly 

considered the effects of the proposed development on the point of significance in 

this case, namely the protected ridgeline.  Further, the Waitakere Ranges Local 

Board was given an opportunity to comment on the consent application and made no 

comment.   

[83] There is no evidence to suggest that if the Council had undertaken the 

specific analysis suggested by the plaintiffs it would have reached a different 

decision when considering the application.  

Particular (e) – reference to existing resource consent as a base line 

[84] Mr Enright submitted that by referring to the existing consent granted in July 

2015 the Council fell into error.   

[85] While accepting that a decision-maker may have regard to an existing and 

unexercised resource consent as part of the existing environment,
26

 Mr Enright 

nevertheless submitted that once the second consent was granted the Costellos 

needed to make an election and by December 2016 the Costellos had made their 

election by commencing the construction of the approved dwelling under the second 

consent.  He argued that the first consent was therefore fanciful.   

[86] Mr Enright noted that in their application for the second consent the Costellos 

themselves had noted there were no known approved but as yet unimplemented 

resource consents.  He suggested that would amount to a “waiver” of rights under the 

first consent.  Mr Enright submitted the Council fell into error by effectively 

deducting the effects of the existing consent when considering the second 

application.  He submitted it was effectively an irrelevant consideration or, more 

accurately described, a wrong legal test.   
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  Queenstown Lakes District Council v Hawthorn Estates Ltd [2006] NZRMA 424 (CA). 
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[87] The first point is that in the notification decision Mr Dowding expressly 

noted there was no permitted baseline relating to the site.  He did then go on to note 

that a consent had been granted in July 2015 for a similar development so that it was 

therefore reasonable to only consider the effects over and above those that were 

consented to by the previous approval.  Such an approach was consistent with the 

authorities.  In Queenstown Lakes District Council v Hawthorne Estates Ltd the 

Court of Appeal said, citing Arrigato Investments Ltd v Auckland Regional 

Council:
27

 

[78] … 

[35]  Resource consents are capable of being granted on a 

non-notified as well as a notified basis. Furthermore, they relate to 

activities of differing kinds. There may be circumstances when it 

would be appropriate to regard the activity involved in an 

unimplemented resource consent as being part of the permitted 

baseline, but equally there may be circumstances in which it would 

not be appropriate to do so. For example, implementation of an 

earlier resource consent may on the one hand be an inevitable or 

necessary precursor of the activity envisaged by the new proposal. 

On the other hand the unimplemented consent may be inconsistent 

with the new proposal and thus be superseded by it. We do not 

think it would be in accordance with the policy and purposes of the 

Act for this topic to be the subject of a prescriptive rule one way or 

the other. Flexibility should be preserved so as to allow the consent 

authority to exercise its judgment as to what bearing the 

unimplemented resource consent should have on the question of 

the effects of the instant proposal on the environment. 

[79] The Environment Court dealt with the implications of the existing 

resource consents in the present case in a manner that was consistent with 

that approach. It will always be a question of fact as to whether or not an 

existing resource consent is going to be implemented. If it appeared that a 

developer was simply seeking successively more intensive resource consents 

for the same site there would inevitably come a point when a particular 

proposal was properly to be viewed as replacing previous proposals. That 

would have the consequence that all of the adverse effects of the later 

proposal should be taken into account, with no “discount” given for consents 

previously granted. We are not persuaded that the prospect of “creep” should 

lead to the conclusion that the consequences of the subsequent 

implementation of existing resource consents cannot be considered as part of 

the future environment. 

[88] The unimplemented first consent is strictly inconsistent with the second 

consent to the extent that both are to build a dwelling on the same site.  Both cannot 

                                                 
27

  Queenstown Lakes District Council v Hawthorne Estates Limited, above n 26, at [78] citing 

Arrigato Investments Ltd v Auckland Regional Council [2002] 1 NZLR 323 (CA).   
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be implemented.  The second application supersedes the existing consent.  But when 

considering the effects on the receiving environment, as Clifford J observed in Nash 

v Queenstown Lakes District Council the relevant assessment is essentially factual.  

It is relevant that at the time the Council was considering the second application the 

Costellos were entitled to rely on the first consent.
28

 

[89] There was no waiver by the Costellos of their rights under the first consent by 

their application for the second consent.  If for any reason the second application had 

been declined it would have been open to the Costellos (or a purchaser from them) to 

implement the first consent within five years of it being granted.  As the Court of 

Appeal observed in Arrigato, flexibility is required in this area.
29

  In the substantive 

decision the focus was properly on the effects of the particular application before it.   

[90] I conclude it was open to Mr Dowding to take account of the first consent in 

the limited way he did.   

Further particular – failure to assess the relevant provisions of the PAUP DV 

(substantive decision) 

[91] The plaintiffs’ last argument is that in its substantive decision the Council 

failed to consider and assess the relevant provisions of the PAUP DV in relation to: 

(a) protected ridgeline; 

(b) residential large lots; 

(c) heritage protection;  and 

(d) WRHA Act provisions. 

[92] Mr Enright submitted that the substantive decision failed to discuss the 

relevant PAUP DV rules, particularly the Protected Ridgeline Overlay and the Large 

Lot Zone.  He submitted that the Council had failed to take them into account.   

                                                 
28

  Nash v Queenstown Lakes District Council [2015] NZHC 1041 at [64]. 
29

  Arrigato Investments Ltd v Auckland Regional Council, above n 27, at [35]. 
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[93] When the substantive decision is read as a whole and particularly when 

considered with the notification decision I am unable to accept Mr Enright’s 

submission that the Council failed to take account of the relevant PAUP DV 

provisions.   

[94] As noted it is relevant that the substantive decision was issued at the same 

time as the notification decision.  In the notification decision Mr Dowding 

acknowledged that resource consent was required under the PAUP DV for a variety 

of district land uses and regional land uses.  Significantly the notification decision 

recorded that land use consent was sought, for example, for a non-complying activity 

pursuant to r D15 and Table D15.4.1 of the Ridgeline Protection Overlay rules, by 

reason that the proposed dwelling would have a sky backdrop above the natural 

ridgeline when viewed from a public place (Rangiwai Road).  That was repeated in 

the substantive decision. 

[95] Both the notification and substantive decisions also identified the need for 

land use consent for a restricted discretionary activity pursuant to r H1.6.4 and Table 

H1.6.5.1 of the Large Lot Zone rules, by reason of the setback requirements.  Further 

the notification decision identified as special features or overlays of the PAUP DV 

Natural Heritage:  Waitakere Ranges Heritage Overlay WRHA 05 and Natural 

Heritage:  Waitakere Ranges Heritage Area Overlay – Extent of Overlay.   

[96] Under the PAUP NV the land use consent was a restricted or discretionary 

activity.  It was only under the PAUP DV that it was non-complying.  At the outset of 

the reasons section of the substantive decision Mr Dowding stated: 

An assessment of the gateway test for non-complying activities has been 

undertaken under s104D and demonstrates that the proposal passes both 

tests, by reason that the effects created by the development will be less than 

minor and that the proposal is consistent with the policies and objectives of 

both the operative and proposed lands.   

[97] The substantive decision went on to state: 

In accordance with an assessment under s104(1)(b) of the [RMA] the 

proposal will be consistent with the relevant statutory documents.  In 

particular, the development will … maintain the form, integrity and extent of 

the City’s outstanding natural features; … will protect the City’s valued 
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heritage; … and will maintain the amenity values that contribute to the 

wellbeing of residents, as required by Part 5 of the District Plan titled 

‘Objectives, Policies and Methods’.   

[98] In context I take the reference to relevant statutory documents to include the 

reference to the WRHA Act. 

[99] It is plain from the above and from the preceding discussion that Mr 

Dowding had regard to the relevant requirements of the PAUP DV and the WRHA 

Act. 

Result 

[100] The plaintiffs’ challenge to both the notification and substantive decisions of 

the Council fails.   

Costs 

[101] The Council and the Costellos are entitled to costs against the plaintiffs.  In 

each case they are to have costs on a 2B basis together with disbursements as fixed 

by the Registrar. 

 

       __________________________ 

       Venning J 
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Introduction

[1] This appeal from interconnected decisions of the Environment Court requires this

Court to consider the scope of the so-called Augier principle, first enunciated in

Augier v Secretary of State for the Environment (1978) 38 P & CR 219 (QBD), by

which parties to environmental proceedings may be held to their undertakings given

in the course of those proceedings.  The Environment Court invoked the principle

when imposing a condition upon the appellant developer requiring it to vest land in

the respondent for use as a public walkway.  The appellant maintains that the case

does not fall within the Augier principle and that the Environment Court had no

jurisdiction to impose the condition.  On appeal this Court is asked to delete it.

Background

[2] The appellant is the owner of a substantial tract of land at Papamoa, a rapidly

growing area adjacent to Tauranga City, which falls within the jurisdiction of the

respondent.  The land is zoned Residential A, the principal residential zoning under

the respondent’s Operative District Plan.  The appellant formulated a proposal to

develop the land for residential and commercial uses.  For that purpose it applied to

the respondent for resource consents (but not initially for subdivisional consent).

The initial proposal for 741 residential dwelling units was later reduced to 711 units

in the Environment Court.  The overall development also incorporated four buildings

designed for commercial uses.

[3] The appellant’s development, known as the Papamoa Gateway Proposal,

comprised seven separate precincts known as Neighbourhoods 1A, 1B, 2A, 2B, 3A,

3B and 4.  The appellant applied to the respondent for seven individual land use

resource consents, one for each proposed Neighbourhood.  The applications were

heard together by the respondent under s 103 Resource Management Act 1991 (the

Act).  The respondent granted consent to five of the proposed Neighbourhoods but

declined consent in respect of Neighbourhoods 1B and 4.
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[4] The appellant appealed to the Environment Court against the decision of the

respondent to decline consent to those Neighbourhoods.  Other interested parties

appealed to the Environment Court against the respondent’s decision to grant

consents to the remaining five Neighbourhoods.

[5] In an interim decision dated 26 October 2007 the Environment Court upheld the

Council’s decision to grant consent to the five Neighbourhoods and to decline

consent to Neighbourhoods 1B and 4.  In that decision the Environment Court left

over the question of the imposition of appropriate conditions for consultation among

the parties.

[6] In a subsequent decision given on 23 April 2008 (the conditions decision) the

Environment Court imposed a number of conditions, most of which had been the

subject of prior agreement.  But the Court also determined a strongly contested issue:

namely, whether the appellant should be required to vest land in the respondent for

the purpose of widening an existing access way linking Papamoa beach with its

hinterland.  The Environment Court ruled that the land should be so vested.  The

appellant disagrees.  It contends that the Environment Court had no jurisdiction to

require vesting.  The present appeal is concerned with that jurisdictional issue.

[7] The land falling within the Papamoa Gateway Proposal is contained in

Certificate of Title 191043 South Auckland Land Registry, comprising two

separately identified allotments.  The two allotments are separated by Papamoa

Beach Road.  Neighbourhood 4 occupies the whole of the allotment which lies on

the seaward side of Papamoa Beach Road (known as Papamoa 5B Block).  The

remaining Neighbourhoods lie inland of Papamoa Beach Road on the larger of the

two allotments (known as Papamoa 4B2 Block).  There is currently an existing two

metre wide public access way from Papamoa Beach Road to Papamoa beach which

affords pedestrian access to the beach.  It is vested in the respondent and is adjacent

to the eastern boundary of the seaward allotment which is intended to become

Neighbourhood 4.

[8] As part of its overall proposal, the appellant indicated to both the Council and the

Environment Court an intention to provide an enhanced public access way to
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Papamoa beach.  In its conditions decision, the Environment Court held that it was

appropriate to impose a condition requiring the appellant to provide an enhanced

public access way by vesting in the Council an additional strip 2.7 metres wide.

(Figures of 2.67m and 2.7m appear to have been used interchangeably by the parties.

Nothing turns on the difference.  I will use 2.7m throughout).

[9] Vesting of the additional land would produce a public access way some

4.7 metres in width.  The Court left it to the parties to agree on the precise

mechanism by which that would be achieved.

[10] In its final decision of 30 May 2008, the Environment Court made detailed

orders as to the mechanism and timing of the vesting of the enhanced public access

way.  In particular, the Environment Court determined that the condition as to the

vesting of the enhanced access way should be applicable as from the time of

development of Neighbourhood 2A.  The result was that the condition was to be

brought down onto the consents for Neighbourhoods 2A, 2B, 3A and 3B.

[11] The generic condition imposed in respect of the resource consents for those

four Neighbourhoods reads as follows:

The consent holder shall, prior to issue of Code Compliance Certificate,
establish walking and cycling routes in this neighbourhood in accordance
with Traffic Design Group Figures 13 and 14, dated March 2007; and shall
vest and construct a widened public access way of 2.7m to the beach (across
5B ML 342919), all to the satisfaction of Council.

This Court’s appellate jurisdiction

[12] The principles governing appeals from the Environment Court to this Court

are well established and are not in dispute.  Section 299 of the Act provides that

appeals to the High Court from the Environment Court lie in respect of a point of

law only.  A successful appellant must demonstrate that a material question of law

has been erroneously decided by the Environment Court: Smith v Takapuna City

Council (1988) 13 NZTPA 156.  The applicable principles were summarised in

Countdown Properties (Northlands) Ltd v Dunedin City Council [1994] NZRMA

145 at 153 by the Full Court:
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We now deal with the various issues raised before us.  Before doing so, we
note that this Court will interfere with decisions of the Tribunal only if it
considers that the Tribunal:

• applied a wrong legal test; or
• came to a conclusion without evidence or one to which, on evidence,

it could not reasonably have come; or
• took into account matters which it should not have taken into

account; or
• failed to take into account matters which it should have taken into

account.

See Manukau City v Trustees of Mangere Lawn Cemetery (1991) 15 NZTPA
58, 60.

Moreover, the Tribunal should be given some latitude in reaching findings of
fact within its areas of expertise: see Environmental Defence Society v
Mangonui County Council (1987) 12 NZTPA 349, 353.

Any error of law must materially affect the result of the Tribunal’s decision
before this Court should grant relief: Royal Forest & Bird Protection Society
Inc v W A Habgood Ltd (1987) 12 NZTPA 76, 81-82.

[13] As was pointed out by Fisher J in NZ Suncern Construction Ltd v Auckland

City Council [1997] NZRMA 419 at 426, the Court must be vigilant in resisting

attempts by litigants disappointed before the Environment Court to use appeals to

this Court as an occasion for revisiting resource management merits under the guise

of questions of law.

Questions of law

[14] As the appeal was originally constituted, the appellant raised 13 separate

questions of law.  These have subsequently been refined and reduced to three, only

one of which requires an answer in this judgment.

[15] The first question is: apart from the Augier principle, did the Environment

Court have jurisdiction to impose a condition requiring the appellant to vest land in

the respondent in order to create a widened pedestrian access strip?  Counsel are

agreed that the answer to this question is “no”, in that the provision of the access

strip was neither a financial contribution for the purposes of s 108(9) of the Act nor a

development contribution for a reserve under the provisions of the Local
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Government Act 2002.  It is therefore unnecessary to say anything more about this

first question.

[16] The second question is: was the Environment Court correct in concluding that

the appellant’s offer to vest the enhanced access way was subject to the rule in

Augier when the Court had declined the Neighbourhood 1B and Neighbourhood 4

applications?  That question is the nub of this appeal.

[17] The third question is: did the Environment Court err in its conclusion that the

intensity of development allowed by the consents exceeded the intensity of

development allowed by the District Plan as a permitted activity?  During the course

of the hearing in this Court counsel agreed that question 3 did not require an answer

at this stage.  The appeal accordingly turns upon the answer to question 2.

The conditions decision

[18] An understanding of the Environment Court’s approach to the widened

access way issue can best be gleaned by reference to a lengthy passage from the

conditions decision:

[13] Part of the Applicant’s initial proposal involved an enhancement of
this 2 metre wide access strip. The Applicant proposed a wide landscaped
access way between the road and the beach.

[14] The issue which is in contention insofar as conditions are concerned
is whether or not the Applicant ought still be required to provide an
additional strip of land to be added to the existing public access way thereby
giving an enhanced level of access to the beach, notwithstanding that the
Applicant’s proposed development of Papamoa 5B (Neighbourhood 4) was
declined.

[15] The Council seeks that a strip of land 2.67 metres wide be added to
the existing public access way (giving a total width of access way in this
area of 4.67 metres). This additional strip of land will come from Papamoa
5B. Other parties to the proceedings (Hadley Holdings Ltd and D & D J
Holland and Others and Collingwood Trustees Ltd and Another) appear to
seek an even more substantially enhanced access way again however it
appears to the Court that the appropriate level of enhanced access way to be
discussed is that sought by the Council, namely an additional width of
2.7 metres. An additional 2.7 metre wide strip had been proffered by Frasers
as part of a subdivision proposal.
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[16] The 10 metre enhanced strip which formed part of the application
before us included a substantial amenity component to compensate for
overheight buildings proposed in Neighbourhood 4 which were declined.

[17] In considering the appropriate condition to be imposed in respect of
the access way width we have broadly looked at two issues:

• Does the Court have jurisdiction to impose a requirement that there
be an enhanced access way as sought by the Council;

• If the Court has jurisdiction does the imposition of an enhanced
access way requirement meet the tests identified in Newbury DC v
Secretary of State for the Environment [1981] AC 578.

Jurisdiction

[18] In determining the jurisdictional issue we have looked at two
matters.

• Scope of the initial application;

• The provisions of s 108 RMA.

[19] Insofar as the scope of the initial application is concerned there can
be no doubt that an enhanced access way between Papamoa Beach Road and
the beach was a part of the proposal initially put to the Council and heard by
the Court. At the time of the Court hearing that enhanced access way was to
have a total width of some 10 metres (including the 2 metre Council access
strip).

[20] Ms Barry-Piceno for the Applicant contends that as consent for
Neighbourhood 4 was declined that aspect of mitigation contained in
Neighbourhood 4 (an enhanced access way) must also have been removed
from the package.

[21] We consider that contention goes to the issue of reasonableness
rather than jurisdiction and we shall consider that point in that context. Our
starting point however is that the application itself has always proposed an
enhanced access way as part of the development master plan and the matter
of the enhanced access way was before both the Court and the Council.

[22] Although Frasers’ proposal was advanced by way of seven separate
resource consent applications, the application site in respect of each of those
seven individual applications was all of the land in Certificate of Title
191043. Although (for example) Neighbourhood 1A was situated at the
southern end of the title it was part of a comprehensive development
proposal for the entire title extending over all of the lands in CT 191043,
including Papamoa 5B. The fact that consent was declined for
Neighbourhood 4 does not remove Papamoa 5B from the Court’s
jurisdiction to impose conditions applicable to other neighbourhoods, to the
extent that the land comprised in Papamoa 5B is required to achieve the
integrated development proposal advanced by Frasers.

[23] The second jurisdictional issue arises from the fact that the Court
assumes that the enhanced 2.7 metre access way is to vest in the Council
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pursuant to the Council proposal. In accordance with the provisions of
s 108(2)(a), (9) and (10) the contribution of land in these circumstances
constitutes a financial contribution which must meet the requirements of
s 108(10)(a) and (b). There has been no argument at all directed to us in that
regard. However it appears that because the provision of an enhanced access
way was always part of the Applicant’s proposal irrespective of the
requirements of s 108(10) its provision must be regarded as an Augier
condition proffered by the Applicant and by which the Applicant might be
bound irrespective of whether or not the requirements of s 108(10) are met.

Reasonableness

[24] The tests for validity of conditions in a resource consent identified in
Newbury are:

• The condition must be for a resource management purpose, not for
an ulterior one;

• The condition must fairly and reasonably relate to the development
authorised by the consent to which the condition is attached;

• The condition must not be so unreasonable that no reasonable
planning authority duly appreciating its statutory duties could have
approved it.

We consider those three issues separately.

[19] It will be seen that the Court set aside a consideration of s 108 of the Act (as

have counsel on appeal) and concluded that the provision of an enhanced access way

“… must be regarded as an Augier condition proffered by the Applicant and by

which the Applicant might be bound irrespective of whether or not the requirements

of s 108(10) are met”.

[20] Earlier the Court ruled that, because an enhanced access way had always

been proffered by the appellant as part of the development master plan, Ms Barry-

Piceno’s argument that the appellant could not be required to provide the widened

access way because the master plan as a whole was not approved, went to the issue

of reasonableness rather than jurisdiction (see [20]-[21]).

[21] The Environment Court simply referred to the proffered enhanced access way

as “…an Augier condition …” without legal analysis.  In order to understand the

appellant’s argument in this Court, it is necessary to consider the genesis and scope

of the Augier principle.
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The Augier principle

[22] In Augier, the second respondents had applied to the local planning authority

for permission extract sand and gravel from land owned by them.  Permission was

refused.  On appeal, a public inquiry was held.  At that inquiry, a formal undertaking

was given to write to the Kent County Council offering an agreement concerning the

taking of additional land for traffic splays designed to improve visibility at a nearby

road junction.  The Court held that the undertaking was enforceable.  Sir Douglas

Frank QC, sitting as a Deputy Judge of the Queen’s Bench Division, said at pp 226-

227:

It seems to me beyond argument that the undertaking given by Halls was a
promise intended to be acted on whatever their rights under planning law,
and I think that the Secretary of State acted to his detriment in granting a
planning permission that he would not have granted but for the undertaking.
It is true that he suffers no immediate pecuniary or material loss, but, as his
function is to permit the development of land only in circumstances where it
should be permitted, it seems to me that he suffers detriment if it is carried
out in other circumstances…

In my judgment, where an applicant for planning permission gives an
undertaking, and, relying on that undertaking, the local planning authority,
or the Secretary of State on appeal, grants planning permission subject to a
condition in terms broad enough to embrace the undertaking, the applicant
cannot later be heard to say that there is no power to require compliance with
the undertaking.

[23] In Hearthstone Properties Ltd v Waitakere City Council (1991) 15 NZTPA

93, the appellant had been carrying on business in breach of one of the conditions of

an earlier consent despite Council threats of injunction proceedings.  In order to quell

concerns that the appellant would be unlikely to comply with the conditions of a

consent sought before the Planning Tribunal, the applicant’s counsel gave an

undertaking to the Tribunal, recorded by the Tribunal at 96 as follows:

Fortunately in this case counsel for the applicant was able to give us some
basis for expecting that if conditional consent is granted the conditions
would be observed.  He did that by announcing that the applicant would
accept consent limited to a term of two years, to the intent that a fresh
application would then have to be made on which the applicant might be
expected to demonstrate that it had adhered to the conditions.  Counsel
considered that there might be some doubt about the Tribunal’s authority to
impose such a condition on an unwilling applicant.  Therefore, to give
assurance that the applicant or a successor would not later question the
condition, Mr Dormer expressly announced that, to the intent that they
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would be estopped from doing so in the manner described in Augier v
Secretary of State for the Environment (1978) 38 P & CR 219 (QBD), the
condition was advanced by the applicant as an integral part of the proposal
the subject of its application.  We proceed with our consideration of the
proposal on that basis.

[24] So the Augier principle was applied there in order to instil a measure of

confidence that the applicant would indeed comply with the terms of the Tribunal’s

decision.  Of particular importance for present purposes is the fact that the

undertaking given in Hearthstone was formal and certain in the sense that it was

unequivocal and made by counsel for the applicant in open Court for the purpose of

being relied upon by the Tribunal.

[25] More recently the Augier principle was subjected to detailed analysis in Mora

v Te Kohanga Reo Trust [1996] NZRMA 556.  There, the respondents had applied

for planning consent for the removal of an historic home from a site they had

purchased.  The application was declined by the Takapuna Community Board and an

appeal to the Planning Tribunal followed.  During the course of the appeal the

respondents reached an agreement with the objectors.  The appeal was allowed by

consent subject to conditions, the first of which read at 556:

We the Trustees confirm that it remains the intention of the Trustees, on the
removal of the existing house, to construct a new single family dwelling
house on the site.

[26] Subsequently the historic home was removed from the site.  Several months

later the respondents applied for the site to be subdivided, indicating that cost

increases had made the original plan to build a single dwelling uneconomic.  The

applicant applied for declarations and an enforcement order to the effect that the first

condition in the consent order restricted the respondents to building a single dwelling

house.  The respondents defended the proposed subdivision, arguing that the

condition was simply a promise as to future conduct from which they were free to

resile.

[27] The respondents were held to have been bound by their representation.  The

Tribunal noted that the Augier principle had been adopted and applied in

Hearthstone, and then turned to a detailed analysis of the Augier judgment.  The

Judge concluded the principle that underpinned the judgment in Augier was that of
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equitable estoppel, which will catch assurances as to future conduct.  In support of

his analysis, Judge Willy in the Planning Tribunal referred to three New Zealand

decisions: Burbery Mortgage Finance and Savings Ltd (in rec) v Hindsbank

Holdings Ltd [1989] 1 NZLR 356; Gillies v Keogh [1989] 2 NZLR 327;  and

Morton-Jones v RB & JR Knight Ltd [1992] 3 NZLR 582.

[28] In the last of these cases Doogue J referred to the judgment of the Court of

Appeal in Goldstar Insurance Co Ltd v Gaunt (1992) 7 ANZ Insurance Cases 77,393

at 77,396-97, where the elements of an equitable estoppel were outlined as being: (a)

the creation or encouragement of a belief or expectation; (b) a reliance by the other

party; and (c) detriment as a result of the representation.  Judge Willy held in Mora

that the first respondents were unable to resile from the representations they had

earlier given to the Planning Tribunal.  Again, of significance for present purposes is

the fact that in that case the undertaking given was formal and precise, and had

earlier been recorded by the Tribunal as a condition of its consent.

[29] In Springs Promotions Ltd v Springs Stadium Residents Association Inc

[2006] 1 NZLR 846, Randerson J had occasion to review the principle in the context

of an argument that the Act constituted a code.  Unsurprisingly, he held that while

portions of the Act might be regarded as constituting a confined code, the Act is not

comprehensive in respect of all matters touching land.  He said that it was going too

far to describe the Act as a code if that description was intended to exclude the

application of the common law and replace it with a set of statutory rules that are the

exhaustive and exclusive source of the law: at [60].  But, having said that,

Randerson J noted that it was in general inappropriate to introduce doctrines such as

those relating to estoppel into the field of planning law: see the observations

contained in the judgment of the House of Lords in Newbury District Council v

Secretary of State for the Environment [1981] AC 578 at 601, 616, 617; and those of

Lord Scarman in Pioneer Aggregates (UK) Ltd v Secretary of State for the

Environment [1985] AC 132 at 140.

[30] There are, however, qualifications to the principle that equitable concepts,

such as the doctrine of estoppel, have no place in environmental disputes.  They are
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discussed by Randerson J in his judgment.  Among the identified exceptions was the

Augier principle, as to which Randerson J said:

[76] Next Mr Williams relied strongly on the decision of the Environment
Court in Mora v Te Kohanga Reo Trust [1996] NZRMA 556. Judge Willy
held that an estoppel by representation arose in consequence of a statement
by parties to a consent order of their intention to construct a new single
family dwelling on a site once the existing historic house was removed. This
statement was included in the consent order as one of its “terms, conditions
or undertakings”. The parties making the statement were found to be
estopped from applying to subdivide the site to establish more than one
dwelling. The decision makes no reference to Newbury or Pioneer
Aggregates, but proceeds on the basis of a decision by Sir Douglas Frank
QC sitting as a Deputy Judge in the Queen’s Bench Division in Augier v
Secretary of State for the Environment (1978) 38 P & CR 219 (QBD). That
case is authority for the proposition that an applicant for planning permission
who gives an undertaking to a planning authority which is relied upon in
granting the permission is estopped from later asserting that there was no
power to grant the permission subject to a condition based on the
undertaking.

[77] There are obvious differences between Mora and the present case. Mora
was concerned with a specific representation made by one party to the Court
and the other parties. It was relied upon to settle an appeal and was
incorporated into a consent order as a “term, condition or undertaking”. I
view Mora as an example of the exceptional case envisaged by Lord
Scarman, where reliance on a principle of private law is necessary in order to
give effect to the purpose of the legislation. It is difficult to conceive how the
Environment Court could proceed effectively if parties giving specific
undertakings or making specific representations as a foundation for its orders
are not to be held to their word. But Mora should not be taken as authority
for any more general proposition beyond its specific factual setting.

[31] His Honour’s reference in [77] to “the exceptional case envisaged by Lord

Scarman” stems from the analysis at 140 of Pioneer Aggregates where Lord

Scarman said:

But I am satisfied that the Court of Appeal in the Slough case erred in law in
holding that the doctrine of election between inconsistent rights is to be
incorporated into the planning law either as the basis of a general rule of
abandonment or (which the courts below were constrained to accept) as an
exception to the general rule that the duration of a valid planning permission
is governed by the provisions of the planning legislation. I propose now to
give my reasons for reaching this conclusion.

Planning control is the creature of statute. It is an imposition in the public
interest of restrictions on private rights of ownership of land. The public
character of the law relating to planning control has been recognised by the
House in Newbury DC v Secretary of State for the Environment [1980] 1 All
ER 731, [1981] AC 578. It is a field of law in which the courts should not
introduce principles or rules derived from private law unless it be expressly
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authorised by Parliament or necessary in order to give effect to the purpose
of the legislation. Planning law, though a comprehensive code imposed in
the public interest, is, of course, based on land law. Where the code is silent
or ambiguous, resort to the principles of private law (especially property and
contract law) may be necessary so that the courts may resolve difficulties by
application of common law or equitable principles. But such cases will be
exceptional. And, if the statute law covers the situation, it will be an
impermissible exercise of the judicial function to go beyond the statutory
provision by applying such principles merely because they may appear to
achieve a fairer solution to the problem being considered. As ever in the
field of statute law it is the duty of the courts to give effect to the intention of
Parliament as evinced by the statute, or statutory code, considered as a
whole.

[32] I endorse, with respect, Randerson J’s characterisation of the Augier principle

as being concerned with “specific undertakings” or “specific representations” made

as a foundation for orders of the Environment Court.  It is in that formal setting that

the cases earlier discussed have enforced Augier undertakings.  Great care is

required, in my view, in the application of the principle lest it be extended beyond its

proper role.

[33] The Court is told that the principle is widely relied upon in determining

resource consent appeals which are able to be settled by agreement; it assists in

enabling applicants to offer attributes or mitigation beyond the jurisdiction of the

Court in order to settle appeals; and it provides security for other parties in that

undertakings and representations subsequently embodied in Court orders can

thereafter be enforced by resort to standard enforcement mechanisms.  But all of that

occurs in the context of formal agreements and undertakings.  None of the cases to

which I have referred involved a representation or undertaking determined simply by

inference or an assessment of the evidence as a whole.

[34] I accept Ms Barry-Piceno’s submission that in order to activate the rule in

Augier four separate elements must be established:

a) a clear and unequivocal undertaking to the Court and/or the other

parties;

b) receipt of the grant of resource consents in reliance on that

undertaking;
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c) the imposition of a condition on those resource consents which

broadly encompassed the undertaking; and

d) detriment to the Court or other parties if the undertaking is not

complied with.

Was the Augier principle engaged here?

[35] The Augier principle applies only to clear and unequivocal undertakings.

Such undertakings must be unambiguous and precise having regard to the context

and all the surrounding circumstances: Woodhouse AC Israel Cocoa Ltd SA v

Nigerian Produce Marketing Co Ltd [1971] 1 All ER 665 at 677.  The meaning of

the undertaking is to be assessed objectively: Travel Agents Association of NZ Inc v

NCR (NZ) Ltd (1991) ANZ ConvR 553 at 555.

[36] In assessing the Environment Court’s decision that the appellant had given an

Augier undertaking it is necessary to consider all of the relevant circumstances.  The

five land use consents granted by the respondent did not include a beach access way

as a condition.  Only the interested parties represented by Mr Richardson appealed

against those decisions.  Their appeal did not specifically refer to the absence of a

beach access way condition.

[37] The first set of draft conditions following the Environment Court’s interim

decision was prepared by Mr Raeburn, the respondent’s planning witness.  The draft

conditions made no reference to a widened access way.  Neither was there any

requirement for such a condition in the evidence lodged by Mr Richardson’s clients.

[38] The appellant’s own proposed conditions included a condition 34, providing

for an enhanced access way of 10 metres.  But that proposed condition was

associated with the grant of a consent for Neighbourhood 4 and was intended as

mitigation in respect of the impact of Neighbourhood 4 upon the neighbouring

Pacific Shores development.  Consent to Neighbourhood 4 was, of course, refused.
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[39] A requirement for a 2.7 metre enhanced access way first appeared in

submissions of counsel for the respondent preceding the conditions decision, in

which it was claimed that a widened access way of 4.67 metres (including the

existing 2 metres access way) had always be seen by Council “… as mitigation of

the extent of development in the consented neighbourhoods”. However, there was no

evidence-in-chief or cross-examination on any condition with respect to a 2.7 metre

enhanced walkway.  It is correct that documentation in support of the overall

application referred to a 10 metre strip but, as the Court accepted, that was proposed

in order to compensate for over-height buildings in Neighbourhood 4.  There had

also been an earlier reference to an enhanced walkway of an additional 2.67 metres

in documents related to a subdivision consent, but that was later superseded.

[40] Against that background, I return to the conditions decision, where the

Environment Court said:

Reasonableness

[31] In her memorandum of 27 February 2008 Ms Barry-Piceno contends
as follows:

6 An expansion of the existing public beach access way was
‘consistently offered’ by Frasers in its applications and
through the appeals, in the context of being an integral
part of a comprehensive design for the entire site area,
through 7 Neighbourhood consents as sought, which
included 741 dwellings.  It was part of an extensive
mitigation package of offering public benefits, such as
landscaping, parks, reserves and ‘borrowed’ private
space for public viewing, due to the proposed significant
development, including 100 units and high rise
Apartments on the beach front Neighbourhood 4 area.

7 It is Frasers’ position that now Neighbourhood 4 appeal
was declined, and this part of the overall development
has been taken out of the Master Plan, the associated
Neighbourhood 4 mitigation is also taken out, and cannot
be included or relevant to the land use consents granted.

[32] In its submissions the Council relied quite heavily on the fact that
the application was presented as an integrated overall development governed
by the master plan.  Ms Barry-Piceno contends that Neighbourhood 4 was in
fact distinct and separate and should not be regarded as an integral part of
the development.  We do not accept that proposition.  We consider that it
runs directly counter to the basis on which the seven applications were
presented as a comprehensive development with the master plan linking
them together.
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[33] The Court accepts that the character of Neighbourhood 4 is
substantially different to the character. of the remaining parts of the
development situated on the southern side of Papamoa Beach Road.  We
found that Neighbourhood 4 was situated in the coastal environment a
finding which we did not extend to the balance land across the road.
However that, in our view does not remove Papamoa 5B from being part of
the overall development proposal advanced by the Applicant and in respect
of which the master plan provided for an enhanced access way to the beach.

[34] The application document identified:

1 Background – 1.1 Overall Development – that the
development proposed (inter alia):

• Neighbourhoods connected to each other and
Papamoa Beach by a central ‘spine road’ and open
space.

It is the Court’s understanding that the open space connecting the various
neighbourhoods to Papamoa Beach was the enhanced access way provided
on Papamoa 5B (Neighbourhood 4).

[35] We disagree with Ms Barry-Piceno’s contention that because
consent for the apartment development on Neighbourhood 4 was declined
then the enhanced access way serving the remaining neighbourhoods must
also be taken out of the proposal.  We consider that she is wrong in
describing the enhanced access way as associated Neighbourhood 4
mitigation.  It is correct that the 10 metre planted access way proposed by
the Applicant along the eastern side of Neighbourhood 4 was intended in
part to provide mitigation for the five storey apartment building proposed in
Neighbourhood 4. We are however satisfied that the enhanced access way
was also to have the function identified in the application documents of
connecting the remaining neighbourhoods to Papamoa Beach. The
application states that.

[36] If it was the Applicant’s position (as now contended) that should the
Neighbourhood 4 apartment development be declined then the enhanced
access way provided in the master plan was to be removed then that position
should have been spelt out clearly and unequivocally at the appeal hearing.
It was not.

[37] We consider that the imposition of an enhanced access way as
sought by the Council is not unreasonable.  A 10 metre access way was part
of the Applicant’s proposal heard by the Court and was to provide a linkage
between the various neighbourhoods and Papamoa Beach, as well as
protecting the amenity of the adjoining Pacific Shores complex from an
overheight building.  Because of the increased density of development
permitted by the applications granted to date (over and above permitted
activity standards) the development has the potential to lead to a higher
demand for access to the beach than would a permitted activity development.

[38] We accordingly hold that it is appropriate that the conditions of
consent provide for an enhanced access way of an additional 2.7 metres as
sought by the Council.  We leave it to the parties to resolve the mechanism
by which that is achieved.
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[41] It will be observed at [36] of the conditions decision that the Environment

Court appears to have imposed an onus upon the appellant to spell out “clearly and

unequivocally at the appeal hearing” the supposed undertaking.  There is, in law, no

such onus.  The question is simply whether a clear and unequivocal undertaking

exists.  Only if it does can the Augier principle apply.  The Court was not entitled to

visit upon the appellant the consequences of the absence of a sufficiently clear and

unequivocal undertaking.  In doing so, it fell into error.

[42] Moreover, the Environment Court at [37] rests its decision upon a Newbury

reasonableness test.  As counsel agree, reasonableness is not a relevant consideration

in determining the jurisdiction of the Environment Court to impose the augmented

access way condition.  Instead, the question is whether the appellant gave a clear and

unequivocal undertaking capable of assessment.  If it did not, then a consideration of

reasonableness does not assist.  Again, the Court’s approach was in my opinion

erroneous.  The issue for the Environment Court was whether the material relied

upon was capable of amounting to an undertaking to provide an enhanced access

way of 2.7 metres otherwise than in the context of a grant of consent to the whole of

the proposed development.  Only if there was a clear and unequivocal undertaking to

that effect could it be incorporated into the decision of the Environment Court as a

condition.

[43] In [31]-[38] of the conditions decision, the Environment Court appears to

have determined that an enhanced access way condition ought to be imposed because

it was reasonable to do so.  That conclusion seems to rest upon the integrated

character of the development proposed in the master plan, the reference in the

application document to an “open space” which the Court took to relate to an

enhanced access way, and on its finding that the 10 metre access way proposed by

the appellant along the eastern side of Neighbourhood 4 was intended in part to

provide mitigation for the five storey apartment building proposed in Neighbourhood

4, but in part also to fulfil the function identified in the application documents of

connecting the remaining neighbourhoods to Papamoa beach.  The Court’s

discussion of these factors appears under a section of the conditions decision headed

“Reasonableness”.
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[44] During the hearing in this Court, counsel identified a number of other

references in the documents to access ways.  It was contended by counsel for the

respondent and for the interested parties that such references supported the

conclusion that it was reasonable to impose the condition.  It is, however,

unnecessary to consider these references or indeed to analyse further the

Environment Court’s conditions decision.  The question of whether it was reasonable

or even desirable for an enhanced access strip to be provided falls outside the Augier

principle and has no bearing on establishing the scope of the Environment Court’s

jurisdiction.  The Court was not entitled, in my opinion, to pick through the

appellant’s documents for the purpose of constructing what could be no more than an

implied undertaking.  The Augier principle is significantly narrower than appears to

have been assumed in this case.  It applies only to clear and unequivocal

undertakings intended to be relied upon and so to provide a measure of security for

those who subsequently act to their detriment.  The circumstances of this case are

quite different from those arising, for example, in Augier, Hearthstone and Mora,

each of which involved the provision of specific and unambiguous undertakings in

circumstances where consent was granted.

[45] By way of answer to the second question posed, I conclude that the

Environment Court was not correct to find that the appellant’s proposal to vest an

enhanced access way in the respondent was an undertaking falling within the Augier

principle in circumstances where the Court declined the appellant’s applications for

Neighbourhoods 1B and 4.

Result

[46] As noted earlier, counsel were agreed that the Environment Court did not

have jurisdiction to impose the condition in issue unless the Augier principle is

engaged.  I have found that principle does not apply here.  It follows that the appeal

must be allowed.  The condition requiring the appellant to vest and construct a

widened public access way to Papamoa Beach of 2.7 metres is quashed for want of

jurisdiction.
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[47] Ms Barry-Piceno urged me not to remit the proceeding to the Environment

Court.  But I am satisfied that it is appropriate to do so.  There may be intensity

implications (see [17] above).  The proceeding is accordingly remitted to the

Environment Court for further consideration in the light of this judgment.

[48] Costs are reserved.  Counsel may file memoranda if they are unable to agree.

C J Allan J
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Introduction
.' . .

[1] Gateway Funeral Services has been providing its services in Whakatane for some 17 years.

Its existing premises are no longer adequate in size and facilities, or satisfactory in terms of

their surroundings. It sought the necessary resource consent from the Whakatane District .

Council to re-establish its business in premises at. 17 Awatapu Drive, Whakatane. The

Council declined the application in a decision given on 10 May 2007, and this appeal is

against that decision.

The proposal

[2] Since about 1981 the site at 17 Awatapu Drive has been a church, and support buildings

and infrastructure, for the Jehovah's Witnesses Congregations in Whakatane. It is a site of

about 1,852m2 in area on the corner of AwatapuDrive and Cleary Avenue, and the existing

single-storey building occupies about 426m2
• It has ample provision for carparking and the

buildings can be adapted to Gateway Funeral Services' requirements with the additiot;ls of

garaging, a mortuary, casket storage and a chiller. These will occupy about 188m2
. The

existing toilet facilities will-require upgrading and the internal layout of the main building will

need to be adapted to provide offices, interview rooms and a refreshment area. Seating

capacity in the main auditorium will be reduced from about 200 to 126. Most of the funeral

services will be conducted elsewhere, at churches or other venues. Burials and cremations

will of course take place elsewhere.

[3] The site is in an established residential suburb lying to the south-west of Whakatane's

town centre. It is contained within an ox-bow of an old course of the Whakatane River.

Zoning and Planning Status

[4] It is common ground that in terms of the Proposed District Plan the site is zoned

Residential 1 and is a discretionary activity because of non-compliance with the following

Rules of the plan:

where the number of people attending will exceed ten.

where the likely traffic generation will exceed 25 vehicle movements
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• Rule 4.3.1.3 - where the proposed additions to the building will result in a front

yard encroachment of2.S metres into the 4 metre front yard onCleary Avenue.

The assessment criteria for discretionary activities are set out in Rule 3.11 and address issues

such as amenity;visual impact, noise, social and cultural affects, traffic, on site parking and

general intrusion into the neighbourhood.

[5] The transitional Operative Plan need not be discussed. The relevant provisions of the

Proposed Plan are all now beyond appeal. In terms of s19 RMA, the Rules of that Plan are

. therefore deemed to be operative.

[6] As a discretionary activity, the proposal is to be consideredunder s104, sl04B and Part 2

of the Act. We can work through those provision~ in sequence.

Section 104 - positive effects

[7] To argue, as Mr Aaron Collier, the Council's consultant planner appeared to do in his

evidence in chief, that the provision of funeral services cannot positively interact with a

residential community, would not have been a credible position. In the course of discussion

with the Court however,Mr Collier modified whathe had said in his brief, explaining that by

residential community, he really meant Mr and Mrs Olsen, whose position we shall discuss

shortly. For all of history, people and communities have conducted the rituals surrounding

death and grieving in the places where they have lived, or in communal facilities such as

churches and Marae which have been and are intimately part of their residential communities.

The provision of funeral services that are respectful and appropriate is, we think, unarguably

something that ... enables people and communities to provide for their social ...and cultural

wellbeing ...in terms of s5.

[8] There is a consensus that the re-use of the former church and associated facilities is an

efficient use of the physical resource it represents. The building appears to be in sound order

and to have a good economic life ahead of it.

....-:'77"._, .
"';:';~;~~:::S~Gt1~~~~"O\- adverse effects - Permitted baseline and existing e~vironment

m ("'~ ':I!4;~;:~t~'.\0~mon ground thata funeral director's establishment is a permitted activity inthe

~ ~fa¥ Zone, if no more than 10 people are on site at anyone time. So are cemeteries

~
Q \ " "
~"'A" ~~;:. . .i;?'~ '. .Afill' "-~-- (v~

'~~
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and urupa (without restriction on attendance): - see Rule 3.8.1.1. The limitation to a

maximum of 10 persons would rule out all but the' very smallest of funerals, so we assume

that part of the intent' was to provide for funeral directors' premises, including storage,

embalming and the like, with funeral services being conducted elsewhere. In scale of effects .

from traffic, noise and the like this would seem little"different from home occupations and

small-scale" accommodation providers. What is significant is that the Rule allows for the

preparation of bodies .. and embalming, with funerals and subsequent burial or cremation

elsewhere, as a permitted activity in the zone, whether the neighbours find it distasteful or not.

[10] The existing church is of course part of the existing environment in terms of the

decision in Queenstown Lakes DC v Hawthorn Estate Ltd [2006] NZRMA 424. It has

operated under a consent granted in 1981 (and now deemed to be resource consent under the

RMA). The church can presently accommodate about 200, and we are advised that the

average attendance for services is about 150. There are two main services on Sundays,

between 9.30 and 11.30am. There are meetings on weekdays, and larger meetings on Tuesday

and Thursday evenings between 7 and 9pm. Weddings and funerals also occur on occasions,

andthere is nothing in the 1981 consent that restricts the number of people attending or the

.. frequency of services of any kind. Funerals conducted on Gateway Funeral Service' existing

premises presently average about two per month. It is possible that with the new premises the

frequency of on-site funerals will expand, but whatever impact on residential amenity there

might be from those wi11likely be significantly less than can and do arise from lawful existing

activities.

[11] While scale is certainly an issue, the significance of the permitted baseline and the

existing environment is that activities and rituals intimately and unmistakably connected with

death are allowed, as of right, to have their place in the Residential 1 zone. This recognises

that, as much as many of us may prefer to avoid coming face to face with the realities of

death, in the end those realities cannot be avoided and have to be accommodated.

Residential amenity - approvals from neighbours
.,,;.t~ '.\', -~.....,. .

?[12]':..·~..,~~~ 104(3)(b) prohibits.a.consent authority (and this .Court '" appeal) from taking

(

' 'Qunt'of 'he effects of an activity on a person who has grven written approval to thatt x . . 4'i!. ~iS case, the COllncilrequired the applicant to give notice to persous living iu the

~.&~.. /«1- ..
~../s '
~ ~~ . '

cOURT Or ,~v, .
'. """,,, -",,.,.,""""
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immediate neighbourhood, and that was done. In total, 28 neighbouring owners or occupiers

were given such notice. Written approvals were received from the owners or occupiers of 9A,

9B, 16A, 16B, 18A, 18B, 19,21,23 and 27 AwatapuDrive, 1, 3, 4, 5, 6, 7, 9, 10, BB and 15

Cleary Avenue, and 2 Edgewater Grove. .Effects on those properties and their inhabitants

cannot therefore be taken into account. Resource management disputes are not to be resolved

by opinion polls, but given that of the neighbours who have formally expressed an opinion

about the proposal, 21 approve and two oppose, the argument that this proposal is

incompatible with its neighbourhood begins to look distinctly thin.

[13] We have further discussed the argued effects on residential amenity in paras [28] to [35]

and need not repeat those views here..

Maori cultural issues

[14] The issue of cultural sensitivity for Maori was important in the council's decision.

Before us, the evidence on the issue was directly conflicting. Mrs Doreen McCorkindale was

called by the Council. She is a retired teacher with great experience and knowledge ofTe Reo

and Tikanga Maori. Among many other roles and offices, she has been an executive member

of the Maori Women's Welfare League, has been involved in establishing Kohanga Reo and

Matua Whangai programmes, and is a tutor for Te Wananga oWaikato in Te Reo. It is her

view that a funeral home has a high degree of tapu because it houses only the dead, and she

fears that Maori will feel that the tapu will permeate their houses and their lives.

[15] She feels too that rituals of mourning; the karanga, the whaikorero, and the karakia,

which she says are occasionally conducted in places other than Marae, will be heard or

observed in the neighbourhood and be felt as a negative influence or force by Maori who, she

says, form 75% of the Awatapu community, according to 2006 Census figures. In summary,

she says that it would adversely affect the cultural, social, spiritual and emotional lives .of the

residents in and around Awatapu Drive, and those of Maori heritage will feel the noa, or
. . '.

neutrality, of their homes to have been eroded, and may feel a pressure to adhere to cultural

protocols that apply at times of death and mourning.
,.....~>I..~

\ ~ ~\, a kaumatua ofNgati Pukeko and Ngati Awa. While respectful of the views of .

~ . ~ . .
~ ~1 ..
<'/ho, \<{j' .

r COURT Or- \'"
~- .
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Mr Mason, shortly to be mentioned, he said he found them ... interesting. It is his view that

the proposal does raise significant cultural issues, and he said that if he lived where Mr and

Mrs Olsen do, he would arrange for his house to be blessed after each funeral at the proposed

site. He acknowledged that the family which owns and operates Gateway Funeral Services is

also a Maori family, and thus conscious of Maori sensitivities, but we remain unsure of what

to make of Mr Tunui's comment that he gave evidence to support Mr and Mrs Olsen's

position because they asked him first.

[17] All of that is quite discounted by Mr Joseph Mason, who was called by Gateway Funeral

Services. Mr Mason is also eminently qualified to advise the Court on Tikanga Maori. He is

a retired school principal and is also a kaumatuaofNgati Pukeko and Ngati Awa. He was the

founding secretary andlater General Manager of Te Runanga 0 Ngati Awa, and one of the

founders of Te Whare Wananga 0 Awanuiarangi in Whakatane, of which he. was made an

Adjunct Professor in 2002. He explains that the observance of tapu has changed over time,

and is .largely a matter for the individual, whanau and hapu, depending on the circumstances,

and the type of community. Ngati Pukeko has for many generations held mana whenua over

the Awatapu area, which is now part of the larger Whakatane community, and is really no

different from any other suburb. In response to Mrs McCorkindale's concerns, Mr Mason

says that.tapu would only extend to the funeral premises if bestowed by tangata whenua. He

does not believe that it will cause offence or concernto Maori living nearby - he points out

that there are no such negative effects on homes in close proximity to Marae, where tangi are

held, or to Urupa. He says that it is only when a death occurs ina home, or a deceased is

taken into a home, that tapu is effected and even then it does not affect the whole area.

[18] When people with such profound knowledge of custom, protocol and belief disagree so

fundamentally, it leaves a non-specialist Court in a position where it can only say that there is

no common or clear position. Unlike the Council's Committee, we can find no rational basis

for saying that we .. .place more weight ... on 'one view than the other. The only conclusion

we can come to is that this is a matter of opinion on which well-qualified and reasonable

"'-.('V :.?.~~~ :~y, and clearly do, disagree. It seems to us that we can take the issue no further than

// to, say" tiia~ ithin Maoridom there appears to be much the same spread of opinion, and the

m~ "'; . ~¥' ~4t of comfort to discomfort at coming face to face with the realities of death, as
~ ~e .
% a~L:t.,? in virtually any culture or belief system.
~~ ~~I .
\<.' ...// ;;..\'......'/fI,. --_... '<?l
~~
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Section 104 - planning documents

[19] It is common ground that there are no relevant national policy statements, nor regional

planning documents.

Proposed District Plan - objectives and policies

[20] The provisions of the Proposed District Plan which appear to us to be most relevant to

theappeal are these:

Incompatible Activities:

Objective LRSl To avoid, remedy or mitigate the adverse effects of incompatible use and

development on natural and physical resources.

Policy 1 To ensure that activities whose adverse effects cannot be avoided, remedied or

mitigated are given separation from other activities.

Policy 3 To discourage activities locating where they. are sensitive to the effects of or may

compromise the continued operation of lawfully existing activities.

Tangata Whenua:

Objective LRS2: To maintain and enhance the traditions, lifestyle and cultural identity of

Maori.

Amenity Values:

Objective BE3: To maintain and enhance amenity values about dwellings or other forms of

residential activity.

Policy 5 To maintain a pleasant and functional streetscape in urban areas.

Business Activities in Residential Areas:

Objective BE7: To enable business activities to locate in residential zones where adverse

effects (including cumulative effects) will be minor when compared with the predominant

residential use and character ofthe areas.

Policy 1 To limit the scale of business activities in a residential zone to those that are domestic

in scale and character having regard to

• The design .and appearance of the building;

• Traffic generation, parking, access and manoeuvring;

• Signs;

• Nuisance effects such as noise, light spill, dust, vibration and contaminants.
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light of the plan provisions making the proposal a discretionary activity in the zone, and that

the)' also need to be read in light of the permitted baseline and the existing environment, both

of which we have already mentioned.

[22] We have mentioned the evidence ofMr Aaron Collier, the Council's consultant planner

in discussing the positive effects of the proposal. In his discussion of various plan provisions

MrCollier's evidence is coloured by his pervading view that, by its very nature, the proposed

business is incompatible with residential amenity in this zone. He has the view throughout

that there will be adverse effects reducing residential amenity that have not been remedied or

mitigated in the proposal. He also expresses the view, which we discount at para [26], that

reverse sensitivity is a significant factor in assessing the proposal. When Mr Collier goes so

far as to say, as he did in para 6.11 of his brief, that: .,.Grief and uncontrolled emotions will

in my view have an effect on the existing amenity afforded to the neighbouring residential site

and the adjacent residents' enjoyment of their environment... we think he is going so far .into

the realms of hyperbole that he risks damaging the credibility ofhis opinions.

[23] Overall, we agree with Mr Harkness's view that, with reasonable conditions in place to

provide mitigation for some possible adverse effects, the proposal is not contrary to the

objectives and policies of the Proposed District Plan.

The Council's, decision - s290A

[24] Section 290A RMA requires us to .. .have regard to ... the Council's decision, which in

this case, as mentioned" declined the application for resource consent. The council gave as its

main findings of fact:

• That the operation of this proposed funeral director's premise (sic) and its associated

activities in this residential area is culturally insensitive and will adversely affect the

amenityvalues of residents.

• That based on the evidence of Ms Rea, Traffic Engineer, the potential traffic effects of the

proposal are minor and would be able to be mitigated by conditions of consent.

In expanding on the first of those points and in discussing what it regardedas the relevant
...:",-:,

'\~~.::-obje~~~,\from the Proposed District Plan the Council went on to say this: '

m(t '~::;th7 ~uncil does not accept that the Applicant's proposal is an activity that can be considered

~ , 10 ~~compatible with the existing residential character of the area. In making its decision the

~1 JIf.~r. il considered all of the evidence presented but placed greater weight on the evidence
~~ '"\' '

'-::.'i'Vl':. 'f?~\ r

~~~_., . . ,
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from Mr and Mrs Erlbeck that the proposed funeral director's business which deals.with death

was incompatible with residential activities given that the site was in such close proximity to

the residents who are bringing up families, living their lives and socialising. The proposed

change in use from the church to a funeral director's premise (sic) is considered to be

significant even though a church does infrequently hold funeral services. There are no

conditions of consent which can satisfactorily mitigate against the potential and actual effects

of the incompatible nature of the proposed activity occurring on this site.

The Council while taking into account the submissions from Ngati Awa placed more weight on

the submission from Mr Olsen, a submitter of Tuhoe decent, who lives directly adjacent to the

site when he described how the whole of the outside of the proposed funeral director's premise

(sic) would be tapu and he felt that the tapu nature of the activity would encroach on his

property. The Council heard evidence from Mr Olsen and Mrs Erlbeck that the mauri of their

environment would be adversely affected by the proposal because of their cultural beliefs and

the Council accepted that this was fundamental to their social, environmental and cultural well

being.

We regret having to say that we find this reasonmg quite flawed. The Council's own

Proposed Plan makes the proposed processes of preparation of bodies, embalming, funeral

arrangements, and the conducting of small funerals, a permitted activity in'the zone. The

existing church may conduct as many funerals as it wishes, with as many attendees as can

physically be accommodated. To say that those activities are ... incompatible with residential

activities .. . is not sustainable:

[25] We should add, for.the sake of completeness, that the Planners' report provided to the

Council - which appealed to us as a very thorough and soundly reasoned document 

recommended that the consent be granted.

Reverse sensitivity
. .

[26] A very helpful definition of the concept: of reverse sensitivity is given in an article by

Bruce Pardy and Janine Kerr: . Reverse Sensitivity - the Common Law Giveth and the RMA

~hAway1999 3NZJEL 93,94:

...,-:?::.:l:':::.::,::~~~e sensitivity is the legal vulnerability of an established activity to complaint from a new

if f.i ;~,,\l ':; .~~J!ahp ~y. It arises when an established use is causing adverse environmental impact to nearby

I~ .~ ~~:.r ne,@,danew,benignactivityisproposedfortheland..The "sensitivity" is this: if the new
\~ ~. .
\0 ~ . .
~ ~ '.

'0~ _ '*'~ .
~,££~~?~~ .' . . ' ..
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use is permitted, the established use may be required to restrict its operations or mitigate its

effects so as not to adversely affect the new activity.

In-the context of this appeal, it was argued that neighbours may feel inhibitedfrom following

their usual activities out of consideration for those attending services at the site. We find it

difficult to see how neighbourhood children playing in the normal backyard context would

disturb people attending a funeral inside the existing building, Perhaps activities such as lawn

mowing might do so, but given that many, funerals occur on weekdays, and most lawn

mowing or other section maintenance is done on weekends, the opportunities for clashes

would be few. Mr Olsen confirmed that he is conscious of such possibilities now, when

church services are being conducted on Sundays, and avoids such activities then. There was

no suggestion that this unreasonably inhibited the enjoyment of his property. Funerals on the

site are certain to be less regular and less frequent than are religious services now, There

really is nothing substantive in this issue, and we need not pursue it.

Part 2 RMA

[27] We should record that there was a suggestion from the Council.that the Maori cultural

issue be addressed as arising under s6(e). We are sure that that is not where it fits in the

scheme of things. Section 6(e) requires us, as a matter of national importance, to recognise

and provide for: The relationship of Maori and their culture and traditions with their

ancestral lands, water, sites; waahi tapu, and other taonga. There is nothing in this issue that

relates to the relationship of Maori with those things. Mr Mason's uncontradicted evidence is

that there are no sites of cultural, spiritual or historical significance to Maori that will be

affected by the proposal. Rather, it is an issue related to cultural and personal beliefs and

attitudes, and might be addressed under the rubric of amenity under s7, or as .a relevant other

matter under sl04(l)(c).

Section 7(c) - the maintenance and enhancement of amenity values and s7(f) - maintenance

and enhancement ofthe quality ofthe environment.

[28] Mr and MrsOlsen live at 8 Cleary Avenue, immediately to the south west of the site.

Between the two boundaries is a driveway servicing lots behind, the Olsens and the church.
l""';;"~'; i-\/~· .

.\:;:....:F~~t#..~~lse~s' deck,. which is on the north side of their house, the outlook has the c~urch

(1 ~~g\PjmInentlY In the foreground. That outlook would not change substantially,

\~ '"";1proposed extensions to the building would expand it further towards the Cleary

~, /~ ,

'~'" ..",,,,.,».."Vl' -...~..,..... ~'(,;..
GOURTOr "
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Avenue frontage, occupying somewhat more of the view the Olsens have towards the north.

In terms of outlook, the Olsens expressed some concern that they may be able to see into the

coffin storage area hi the extension, when the garage door is open. Depending on the final

placement of the door that may be so, but it is hardly as if the door will be left open for any

significant period: It will be open to allow a' vehicle to enter the garage, then immediately

shut. This' seems to be a greatly exaggerated concern.

[29] What underlies the Olsens' opposition to the proposal is, as they put it in their brief of

evidence, is the .. .morbid thought ... that there will be a funeral parlour next to their home.

They go on to say that they feel that their lives will be " .dictated by the funerals and the

mourners. That they might find the thought of a funeral director's premises next door a

morbid one is entirely understandable. Few of us are comfortable in facing the realities of

death and grieving. But the short point about the nature of the proposal is, as we have

emphasised elsewhere, that the Plan makes a funeral director's premises a permitted activity

there. Their second ground of opposition, which goes to the scale of the activity is, we think,

to greatly overstate the issue. A maximum of three funerals per week cannot, on any objective

view, be something that will dictate their lives.

[30] Mr and Mrs Erlbeck live at 17 Cleary Avenue, almost opposite the Olsens. They too

have a deck beside their house, which is the focal point of their outdoor living arrangements,

and the church building is in plain view from there. Mr Erlbeck suffers from a disabling

illness and is not very mobile, so his home amenities are even more important to him than

they would be for many. He sees the proposal as incompatible in nature with those amenity

values, and his opposition as a defence of his family home. Mrs Erlbeck is of Maori ancestry,

and told us, in a very eloquent way, of her experiences on her home Marae on the East Coast

with her mother being responsible for preparing the tupapaku for the funeral rituals and burial.

From that background, she is very familiar with the rituals and protocols surrounding that

process. She would feel very uncomfortable that the preparation of bodies was occurring so

near to her house while being unsure of whether what she has been brought up to regard as

pr~r formalities were being observed. For her also, opposing the proposal is a defence of
~ ~.\~~... ;\;-, .~' /..~ ..~, .

~
?, !:~~~~0in the homeshehas lived in for many years.

m C:::\ \

\ ,)J '
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[31] For the Erlbecks, as we understand what they said, their concern is with the nature of the

proposal, whether. it be of small or larger 'scale, In respect of their concerns also, the point is

that the Plan permits the nature of the proposed activity - the conduct of a funeral director's

business, with all that entails, in this Zone.

[32] . We understand what Mr and Mrs Olsen, and Mr and Mrs Erlbeck, were saying and we .

regret that they will feel discomfort at the proposal being able to go ahead. But the terms of

the Plan leave no room for holding, on a principled basis, that a funeral director's business is,

by its very nature, incompatible with a residential area.

[33] We have already expressed our clear view (see paras [7] arid [8]) that the proposal

promotes sustainable management in terms of sS. In terms of avoiding, remedying or

mitigating such adverse effects as it might have on the environment in terms of s5(2)(c), we

can summarise our view fairly shortly. Those are; that the proposal, particularly with suitable

conditions, will not adversely affect the amenity values of the neighbourhood as a: whole. It

may, we accept, cause discomfort for Mr and Mrs Olsen, and Mr and Mrs Erlbeck. We do not

see that as an issue arising under s6(e). It is an issue that arises because oftheir personal

beliefs and attitudes which in essence are no different from beliefs andattitudes which could

have very understandably have been held by people from any other culture.. We do not doubt

their sincerity, but we do question whether the actual effects on them will be as severe as they

have convinced themselves they will be.

[34] That Mr and Mrs Olsen and Mr and Mrs Erlbeck are part of the environment is not in

question. What is in question -is whether the adverse effects on their amenity values and

environment will be so severe as to call for the resource consent to be refused. In our view the

answer clearly is No. The weighing exercise under sS undoubtedly concludes in favour of the

proposal.

[35] Presently, the site has no planting or other softening of the bluff side of the church

11E
~~. ~;:!'~~~l!/~:long almost all of the Cleary Aven~~ fr~ntage. ~ith the bUildin~ being extended

~.>/" o:ut tow~r that frontage by some 2.5m, mitigation plantmg would certamly enhance the
I .:.,-~J1.>.t•• (yjlr "\

(

.. tfbap,e a d help mitigate an otherwise bland and unappealing outlook for neighbours and
m le .
~ ) z .
~ . :J
~o ~ "':;!~ \, .-t'~?:,"",.*
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passers-by. With suitable planting in place" such adverse effect as there might be in' that

regard will be considerably mitigated.

Conditions

[36] The suggestion has been made by Gateway Funeral Services, in an attempt to allay some

of the expressed concerns, that there be a maximum, averaged over 12 month periods

(beginning from the first day of operations) of three funeral services per week having more

than IQ persons attending, and no more than one such service per day. We would not have

regarded that possibility as an essential piece of mitigation, but if it is offered, it may go some

way to reassuring the objecting parties that they will not be overwhelmed by the scale of the

operation. Ms Caroline Rea, the Council's consultant traffic engineer, proposed a maximum

of26 such services per year, but acknowledged that that had nothing to do with the capacity of

the street network, but arose from her view of community acceptability.. We have difficulty in

seeing any credible support for that view.

[37] There was some debate about whether planting or a high wooden. fence along the

driveway boundary between the site and the Olsen's property would be preferable. Having

seen the site for ourselves, we have no doubt that landscape planting of suitable species and

sizes would be the better option. Similarly, the Cleary Avenue frontage' should have plantings

of suitable species and sizes.

.[38] One of the expressed concerns was the number of persons who might gather on and

around the premises when a body was brought to the funeral home during the night. Numbers'

of up to 50 were spoken of, as a possibility. We heard no evidence which enabled us to form

an assessment of the possible effects of that. Given the inherently sombre nature of such an

occasion it seems unlikely that they would be disruptively intrusive. If some numerical

restriction is agreed to by Gateway Funeral Services, the permitted activity maximum of 10

people may be a guide.

~:s[r9T~~!~ dealing with traffic flow, there seems little doubt that for on-site funeral services a
~ <;.~ ." .....~,... ~~~.,. / ~ .
'>'/traffi~"-'~ilt point off Awatapu Drive, and an exit point onto Cleary Avenue, would be
.I .; '''''''''""" . ".. .. ..

m ( {i(;1":J~~1{~~ie\, Fir traffic movements for most other business purposes, particularly at night, we
z ~'i\I"'~""'i~'i" : Cl,.c: 'Il!; :J~ t >
~ '':.~
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agree that using the Awatapu Drive driveway for both ingress and egress would minimise

whatever adverse effects there might be.

[40] We ask that the parties confer over the detail of conditions, and present the Court with a

revised set of conditions for approval by Friday 22 February 2008.

Result

[41] Forthe reasons we have outlined, the appeal is allowed and the resource consent should

be granted, subject to the conditions to be settled.

Costs

[42] Costs are reserved. Any application should be lodged by Friday 7 March 2008, and any

response lodged by Thursday 20 March 2008.

C JThompso~~
Environment Judge

Dated at Wellington this 5th day ofFebruary 2008

For the Court
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REASONS 

Introduction 

[1] This appeal concerns a decision by the Dunedin City Council granting subdivision 

and land use consent at Papanui Inlet on Otago Peninsula. 

[2] This proposal is to create an eight-lot subdivision with building platforms on four 

of those lots. The sites to be used for residential purposes are considerably less than 

the minimum size provided under the proposed and operative District Plans. Recognising 

the incongruence of the proposal with the methods in the District Plans, the application 

is advanced on the basis that the outcomes of the District Plans are achieved by way of 

a different method. 
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[3] The appellants are a group of residents whose primary concern is with the 

administration of the District Plans. They say the outcomes can only be achieved by 

adherence to the rules providing for minimum site sizes. The residents consider the 

proposal is contrary to the objectives and policies of those planning instruments and that 

the effects of the proposal on the environment will be adverse. 

[4] The application is of some moment to all parties, the City Council included, as it 

engages with new policy under the proposed District Plan for residential development 

within rural areas. 

Status of the activities 

[5] The application for resource consent is for a non-complying activity under the 

operative and proposed District Plans. As such, the proposal must satisfy one of the 

threshold tests in s 1 04D of the Act before it is able to be considered on its merits under 

s 104. 

[6] The appeal was heard prior to the City Council releasing its decision on 

submissions when only certain rules had been made operative. After our decision was 

reserved the City Council released its decision on submissions, with the consequence 

that all rules have legal effect (s 868(1 )). We have not undertaken the exercise of 

determining what additional rules the proposal does not comply with. If we are required 

to do so, this can be addressed in the Final Decision. 

Summary of the decision 

[7] Any grant of "resource consent" includes all conditions to which the consent is 

subject.1 The standard of drafting on key proposed conditions of consent is such that we 

are not able to determine whether the application satisfies s 1 04D. This is not merely an 

editorial matter; the conditions go to the substance of the application. 

[8] The intention of the conditions in question is to restrict the level of effect of the 

subdivision activities and subsequent land use on the environment. While the applicant's 

witnesses recommend the conditions be amended, save on one matter, no written 

amendments were proposed. 

1 Section 2, RMA. 
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[9] This is an adversarial process and the appellants seek the application be 

declined. While the appellants did not appeal against the conditions of consent, the 

conditions are material to our determination of this appeal and go to the heart of the 

reasons for the appeal, which asserts that the decision fails to protect the outstanding 

natural landscape and natural character of the coastal environment.2 

[1 0] As matters stand, we are not satisfied that we have a proper understanding of the 

level of effects on the environment that could ensue. 

[11] During the hearing, the court twice cautioned the applicant that poorly framed 

conditions could impact the court's decision-making. Those warnings went unheeded 

and this has resulted in the release of an interim decision.3 

[12] Being mindful that this is an appeal against the decision of the Dunedin City 

Council to grant consent, fairness compels us to afford the applicant and City Council an 

opportunity to respond to this decision. By affording them this opportunity, we are not 

indicating any outcome. The applicant may elect not to respond, in which case it is 

probable the appeal will be upheld and the application declined. 

[1 3] That said, we make three determinations which are final. We: 

(a) decline in part the application for subdivision insofar as it concerns the 

creation of Lots 3 and 4; 

(b) decline to give weight to the baseline environment based on an application 

of Queenstown Central Limited v Queenstown Lakes District Council 

("Queenstown Central Ltd') ;4 and 

(c) reject the submission that there is an adverse effect on the amenity enjoyed 

at the adjacent property owned by the appellants Ms M Bardell and Mr G 

Granger. 

2 Notice of appeal dated 2 May 2018 at [7(a)). 
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The proposal 

[14] Peninsula Holdings Trust ("the applicant"), was represented at this hearing by a 

director, Steven Clearwater. His family have lived on Otago Peninsula since 1832. 

Purchasing this property from his parents some ten years ago, Mr Clearwater says that 

he cannot viably farm the 264-hectare (ha) property. While a beautiful place to live, it is 

not a productive property to farm.5 His objective in pursuing this application is to reduce 

the capital tied up in farming and he proposes to do that by subdividing and selling the 

new titles. 

[15] The application for subdivision and land use consent was varied several times 

prior to the hearing. We will not essay the changes, it is sufficient to say these are set 

out in a memorandum filed by counsel prior to the hearing.6 No party has suggested the 

amendments are not within the scope of the original application. 

[16] The property is held in 11 titles. The applicant seeks consent to create eight lots 

with building platforms7 on four sites. There are two existing dwellings on proposed Lots 

3 and 5 which the applicant seeks be re-authorised upon subdivision of the land.8 Were 

the subdivision to be approved, the sites with building platforms and existing dwellings 

are on land less than the minimum site area provided for under the operative and 

proposed District Plans. 

[17] We record that the applicant has no view on the size of the new sites, and has 

acted on the advice given about the same.9 

[18] For convenience, we set out in Table 1 the proposed allotments and uses of 

land.10 

5 Clearwater, EiC at [6). 
6 Dated 25 July 2018. 
7 Each platform is dimensioned 30m x 40m. 
8 Cubit!, EiC at [26]. 
9 Transcript at 52. 
10 Sourced from Roberts' EiC at [13) and Table 1. 
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Table 1 

Lot Area (ha) Land Use 

1 6.7 Proposed Residential 

2 3.8 Proposed Residential 

3 38.0 Contains existing dwelling 

4 2.7 Proposed Residential 

5 7.6 Contains existing dwelling 

6 45 
To be amalgamated with 
adjoining sites owned by 
applicant 11 

7 2.4 Proposed Residential 

8 19.4 
To be amalgamated with 
adjoining sites owned by 
applicant 

[19] If successful the applicant would sell to a neighbouring farmer Lots 6, 8 and 

Certificate of Titles (CFR) OT 205/103 and OT 11 B/1 033 ("Farm Block") and offer for sale 

Lots 1, 2 and 4. It is the applicant's intention to retain the balance of the subdivision, 

including Lot 3 on which a working quarry is situated.12 

[20] Proposed Lots 1, 2, 3 and 4 are presently held in two titles (CFR 207075 and part 

CFR 95918). The applicant has resource consent to carry out quarrying and filling 

activities on CFR 20707 5,13 but does not propose to vary this consent to reduce its 

application to the area on which quarry and fill activities are authorised (proposed Lot 

3).14 The quarry consent expires in 2027 after which time Mr Clearwater advised he 

intends seeking a new consent to continue to deposit "fi ll".15 

(21] Despite an Advice Note attached to the appealed resource consent suggesting 

the contrary, the applicant concedes that it has not applied for land use consent to 

authorise residential dwellings within an Outstanding Natural Landscape16 and nor has it 

11 By proposed Condition 2(d) Lots 6 and 8 would be held with the bulk of the applicant's land east of Cape 
Saunders Road being OT 205/103, OT 254/295 and CFR OT 11 B/1 033. This land is collectively termed the 
"Farm Block" (Cubit! EiC [23]). 

_ 12 Clearwater, EiC at [9]. - -&cc.~L OF r/:; 13 RMA 2006-1124. 

/~/ ~ 14 We were told the quarry consent limits quarrying activities to the area to become Lot 3. 

\ tf£ ~~ 15 Transc~ipt (~ le~rwater) at 57. . . . 
~~~~\~;l ~ 16 Operat1ve D1stnct Plan, rule 14.6.1(a), 2GP rule 16.3.4(3). Page clos1ng subm1ss1ons at [1]. 

D ;!i~·:M) :il "' 
- ·~''" -.J :. ,£:1 '~~ '<l' 
~ ~;;·.. /;j t 
. /f~~ I '~ I 

''7~ ~{(; 
, 4'~ o.oun:~ .... o~ 

210



7 

sought any earthworks consents as may be required. 

[22] We turn next to describe the proposed subdivision in greater detail. 

Lots 1 and 2 

[23] Lots 1 and 2 are situated on land that rises to a ridgeline on Varley's Hill. Access 

to these lots would be from Papanui Inlet Rd along a recently bulldozed track that extends 

from the base of Varley's Hill towards the ridgeline cutting across the hill's contours. 

Conditions require the upgrading and extension of the accessway to a minimum width of 

4m and that it be formed with an all-weather surface. Adequate drainage is also to be 

provided. 

[24] The conditions make clear that part of the accessway may be finished in concrete. 

Concrete is the recommended construction material under the Dunedin Code of 

Subdivision and Development 2010 where the maximum gradient for a private vehicle 

access exceeds 16%? While the Code is not referenced in the conditions of consent, it 

is the City Council 's expectation that the vehicle access will be designed and constructed 

in accordance with its guideline documents. There being no design for the accessway, 

the City Council has not given any consideration to the final standard for formation 

beyond the matters previously noted.18 We heard evidence that the concreted part of the 

accessway could comprise two tracks tinted to reduce visibility.19 However, these 

measures are not identified in the application nor are they secured by the consent 

conditions.20 Given this, we must assume the accessway may include a section of 

concrete pavement across its width and have assessed the application accordingly. 

[25] The building platforms are located below the summit of Varley's Hill, the elevation 

of which is some 134m.21 Lot 1's building platform is situated at approximately 2m below 

a ridgeline and can be viewed from Hoopers Inlet and Papanui lnlet.22 Lot 2's building 

platform is below the ridge with views of and towards the building platform confined to 

17 Fisher, EiC at (20]. See also memorandum of counsel dated 25 July 201 8 at [8(g)] where it is advised that 
a section of the accessway wi ll need to be concrete. 
18 Transcript (Fisher) at 339. 
19 Moore, EiC at [78] ; Transcript (Moore) at 91. 
20 Transcript (Moore) at 93. There was no agreement on the tint colour with Mr Moore saying the tint would 
be "dark" and Mr Forsyth describing the colour as "sand". 
21 Cubit!, EiC at [9]. 
22 Moore, EiC at [39]. 
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Papanui Inlet. 

Lot 3 

[26] Lot 3 contains the site of a working quarry, although open pasture behind the 

quarry-face extends up to the ridgeline and the southern-most portion facing Hoopers 

Inlet has an extensive area of regenerating bush and wetland. Consent is sought to 

"re-authorise" an existing dwelling on Lot 3 presently occupied by quarry staff.23 That 

said, we were not referred to any rule in the plan that requires existing dwellings on a 

proposed subdivision to be authorised by a resource consent. 

[27] Access to Lot 3 would be from Papanui Inlet Rd and/or Cape Saunders Rd. The 

access arrangements are now shown on the figures attached in evidence and we assume 

in both instances the access to be from the access and egress used by quarry vehicles. 24 

Lot 4 

[28] The building platform on proposed Lot 4 is located some 150m from the working 

quarry on Lot 3. Lot 4 would also gain access from Cape Saunders Rd. While the 

evidence referred to this access as a "farm track", it is an access used by quarry vehicles. 

The access passes within 1Om of the proposed building platform. 25 

[29] Recognising the potential for conflict between quarry and residential activities the 

applicant proposes that Lot 4 be developed for residential purposes after the expiry of 

the quarry consent.26 To that end a covenant restricting the use of Lot 4 was proffered 

at the end of the hearing , although its draft terms make clear the restriction applies in 

relation to extractive activities and not fill activities.27 This proposal is in line with the 

evidence given by Mr Clearwater that it was his intention to continue to use the quarry 

site for fill , subject to obtaining a new grant of consent after 2027.28 

23 Clearwater, rebuttal at [13]. 
24 Cubitt, EiC at [24]. 
25 Figures A and 1 (b). 
26 Clearwater, rebuttal at [13]. 
27 Mr Page's closing submissions at [1 3]. See also Transcript (Page) at 478. 
28 Transcript (Page) at 477-478. 
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Lot 5 

[30] Lot 5 contains an existing dwelling with access from Cape Saunders Rd. The 

size of the existing allotment would increase from 6,677m2 to 7.6 ha. No further 

development of this site is proposed. The appellants and City Council called no evidence 

in relation to this allotment. 

[31] Again, the rule requiring the approval of the existing dwelling on the new allotment 

was not identified. 

Lot 7 

[32] Proposed Lot 7 accommodates the site of a dwelling that burned down in 2010. 

Access is from Cape Saunders Rd. The building platform is to be located in the curtilage 

of the former dwelling, with some excavation required to ensure an adequate elevation 

above a water course and its debris flowpath . 

Lots 6 and 8 

[33] Proposed Lots 6 and 8 are to be held in an amalgamation covenant with 

Certificate of Titles (CFR) OT 205/103 and OT 11 B/1 033 (condition 2(d)). Consent 

notices restrict residential development on the Farm Block. A consent notice for Lot 8 

states that should it be necessary for sections 28 and 29 Block VI OT 254/294 to rely 

upon amalgamated titles to meet the residential density provisions of the District Plans, 

this title would need to be amalgamated with Lot 8 and the balance land to form a site. 29 

[34] As noted, the applicant intends to sell the Farm Block to a neighbouring farmer. 

Status of the application 

[35] As noted, the proposal is a non-complying activity under the operative and 

proposed Dunedin District Plans.30 Specifically, the proposal does not comply with the 

minimum site size for a new allotment under the operative District Plan or 2GP. 

29 Condition 3(r); CleaJWater, EiC at [11]. 
30 Operative District Plan, rule 18.5.2 and 2GP, rule 16.7.4.3. 
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[36] Section 1 04D applies and provides that a consent authority may grant a resource 

consent for a non-complying activity only if it is satisfied that either-

(a) the adverse effects of the activity on the environment (other than any effect 

to which s 104(3)(a)(ii) applies) will be minor; or 

(b) the application is for an activity that will not be contrary to the objectives and 

policies of the relevant plan. 

[37] The applicant, Peninsula Holdings Trust, contends the proposal satisfies both 

limbs of s 1 04D and therefore may be considered under s 104 of the Act. If correct, when 

considering the application for resource consent and any submissions received the court 

must, subject to Part 2, have regard (relevantly) to-

(a) any actual and potential effects on the environment of allowing the activity; 

(b) any relevant provisions of the New Zealand Coastal Policy Statement, the 

operative and proposed Otago Regional Policy Statements and the 

operative and proposed Dunedin City District Plans; and 

(c) any other matter the consent authority considers relevant and reasonably 

necessary to determine the application. 

Permitted baseline 

[38] While no party argues there is a permitted baseline that may be applied to 

disregard the potential adverse effects of the activities,31 Peninsula Holdings submits 

there is a baseline future environment that the court could take into consideration when 

assessing the merits of this proposal. We come back to this later. 

The City Council's decision 

[39] The court is required, pursuant to s 290A, to have regard to the decision under 

appeal. The requirement "to have regard" does not create a presumption that the 

decision is either correct or that it will be followed; per Blueskin Bay Forest Heights 

Limited v Dunedin City Council. 32 Rather, the obligation is to give genuine attention and 

thought to the decision and to accord the decision such weight as the court considers 

31 See s 1 04(2) RMA. 
32 Blueskin Bay Forest Heights Limited v Dunedin City Council [2010] NZEnvC 177 at (53]. 
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appropriate; per Man O'War Station Limited v Auckland Regional Counci/.33 If the court 

does come to a different conclusion then it is to provide reasons for departing from the 

decision under appeal; per H BLand Protection Society Inc v Hastings District Council.34 

[40] The applicant submits the decision under appeal is deserving of the highest 

respect given that it is made by a very experienced Commissioner whose decision "is 

grounded on judgement and experience". While the Commissioner is undoubtedly 

experienced, in one critical respect he does not give reasons for the exercise of his 

judgement as he is required to do pursuant to s 113(4). Beyond the bare recital of chapter 

headings for the operative and proposed District Plans, the naming of the higher order 

policy documents and an attestation the Commissioner had considered the relevant 

provisions therein, the decision does not evaluate the proposal under the relevant 

provisions. 35 

[41] As a result, the court was not able to understand the reasons for the decision 

relative to the policies of the planning instruments and while we have considered it, we 

are unable to give the decision much weight. 

Weight to be given to the proposed plan 

[42] When discussed in the context of a plan, weight has at least two aspects. First, 

the weight to be given to the provisions of a recently notified plan which may yet be 

modified by submissions on the plan and through the appeal process. Secondly, the 

weight (or strength of direction) of its individual provisions. In this section, we address 

the former aspect of weight. 

[43] Counsel for the applicant, Mr Page, submitted for the reasons given in Blueskin 

Energy, the provision for outstanding natural landscapes should be accorded equal 

weight, we agree. He further submitted notwithstanding the fact that the 2GP minimum 

density rule had immediate legal effect, less weight should be given to this method since 

there were unresolved challenges to this rule.36 This was also the view of the Council 's 

33 Man O'War Station Limited v Auckland Regional Council [2011] NZRMA 235 at [65] (HC). 
34 H BLand Protection Society Inc v Hastings District Council Decision No. W57/2009 at [67], 28 July 2009. 
35 Dunedin City Council decision on Resource Consent Application SUB-201 6-58, LUC-201 6-336 and 
LUC-2006-370881/C at 12 and 22. 
36 Page, closing submissions at [32]. 
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planning witness.37 

[44] The weight to be given to the proposed 2GP is a matter for the court to decide. 

The extent to which the proposed measure has been exposed to testing and independent 

decision-making is relevant to weight. Relevant also is the extent to which the new 

measure may implement a coherent pattern of objectives and policies in a plan needs to 

be the same: Hanten v Auckland City Counci/38 and the degree to which there has been 

a shift in the City Council 's policy: Lee v Auckland City Counci/. 39 

[45] Regardless of the actual minimum site size, there has been a significant shift in 

policy under the 2GP, a shift which was strengthened in the decision version of the plan. 

Whereas the directions in the operative District Plan in relation to the productive capacity 

of the land and the outstanding natural landscape are open textured, not so the 2GP. 

The direction that residential activity in rural zones "is limited to that which directly 

supports farming", with residential development exceeding the level provided to be 

"avoided" is emphatic (objective 16.2.1, policies 16.2.1 .5 and 16.2.1 .7). Moreover, 

productivity of rural activities is to be maintained or enhanced and only subdivision 

activities that achieve this is to be allowed (objective 16.2.4, policy 16.2.4.3). Even 

though these provisions may yet be the subject of an appeal to the Environment Court, 

given the policy shift and strength of direction we will give the 2GP objectives, policies 

and rules as they pertain to density the same weight as the operative District Plan. 

Structure of the decision 

[46] We have structured the decision so that the evidence is grouped under broad 

topics and then evaluated. The topics are: 

(a) receiving environment; 

(b) overview of the planning context; 

(c) the effect on the Granger and Bardell property; 

(d) the effect on landscape, rural character and amenity values; 

(e) use of public roads; 

(f) reverse sensitivity effects between the quarry and occupants of dwellings; 

37 Roberts, EiC at [23). 
38 Hanlon v Auckland City Council [1994] NZRMA 289 at 305. 
39 Lee v Auckland City Council [1 995] NZRMA 241 at 255. 
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(g) the effect on ecological values; 

(h) the effects on the outstanding natural landscape, rural character and visual 

amenity; 

(i) an alternative baseline environment and proposed density of development; 

and 

U) the evaluation of the proposal. 

Receiving environment 

[47] Giving landscape evidence on behalf of the applicant and Dunedin City Council, 

we heard from landscape architects, Messrs M Moore and H Forsyth. They were in broad 

agreement on the physical attributes of the property and its landscape setting and so we 

draw upon their evidence to describe the landscape and receiving environment. 

[48] Most of the property is located on a relatively narrow neck of land that is bounded 

either side by Papanui Inlet and Hoopers Inlet, being shallow tidal estuaries. Mt Charles 

(408m), is located on the eastern most part of the property, more specifically on Cape 

Saunders Peninsula. The Cape is recognised for its rugged coastline; its many 

headlands are interspersed by sandy beaches. Mt Charles and the two Inlets are notable 

features within this coastal landscape. 

[49] The geology of the Peninsula landscape is volcanic in origin, with volcanic rock 

being exposed on the steeper slopes of the hills. Many watercourses and small streams 

drain to the Inlets and wetlands. 

(50] Hoopers Inlet and Papanui Inlet are contained within separate visual catchments, 

each with its own distinct character. Commencing with Papanui Inlet, this Inlet has a 

regular and oval form. Its small headlands afford a wide field of view of the landscape 

which has an open character. Mt Charles rises steeply from the coast and is the dominant 

feature within the Inlet's visual catchment. The northern slopes of Mt Charles are under 

pasture, with a few exotic shelterbelts located at the base and along the mid-slope. Apart 

from two patches of remnant indigenous forest cover near the summit, there is no other 

vegetative landcover on the mountain. 

[51] Eight dwellings are located along the Inlet shoreline with a further seven dwellings 

at the base of Mt Charles clustered together in a small settlement. There are boatsheds 
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associated with several of these dwellings. Recent residential development has seen an 

increase in house size to around 200-300m2· 

[52] To the west of Mt Charles are Geary's Hill and Varley's Hill , being two prominent 

cone-shaped landforms. The hills are located on the neck of land which otherwise is a 

narrow, lower coastal landform. Towards the coast the landcover and landform 

comprises pasture covered coastal ridges and small coastal scarps and terraces. 

[53] When viewed from the north, Geary's Hill provides the visual backdrop to the site 

of the quarry and an existing dwelling that is occupied by quarry staff (proposed Lot 3). 

Some of the mature pine trees that screened the quarry from public view have been 

recently removed exposing most of the quarry to view from Papanui Inlet and most public 

places. Lot 4 and its proposed building platform are also located on the north-facing 

slope of Geary's Hill. There is a small fenced off saltmarsh at the toe of the hill. This 

saltmarsh is subject to a covenant. 

[54] Further west again is Varley's Hill, where Lots 1 and 2 are proposed to be located 

on a north-facing slope that rises to a ridgeline that extends into the Hoopers Inlet 

catchment. There are already six houses on or near the base of Varley's Hill.40 Varley's 

Hill contains a large area of regenerating forest located on its lower slopes, eucalyptus 

copses and blocks as well as forestry plantation. 

[55] T~rning briefly to the second visual catchment adjacent to Hoopers Inlet, the 

southern boundary of the property terminates by the public road that skirts around this 

Inlet. This part of the property and indeed the wider landscape setting is higher in natural 

character than the land facing Papanui Inlet. Regenerating indigenous forest on Varley's 

Hill descends from the summit to the coast, terminating near a large saltmarsh. Those 

features aside, pastoral farming is also very much in evidence at the property and within 

the wider receiving environment. In contrast with Papanui Inlet, where dwellings are 

located at low altitude near public roads, on the southern side of Hoopers Inlet (almost 

without exception) very large, and in most cases conspicuous, dwellings have been 

constructed on spurs and ridgelines. 

[56] The only other notable features are the ungravelled coastal roads. We observed 

4° Forsyth, EiC at [27]. 
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on our site visit that Allans Beach Rd and Papanui Inlet Rd are subject to tidal influences 

with erosion of its seaward edge being in evidence at several locations. Indeed, at 

. several locations seaweed had been deposited onto the carriageway. 

Ecological values 

[57] The above description of the receiving environment is supplemented by 

Dr S Rate's description of the ecological values of the property. The evidence was 

uncontested and so again we draw broadly upon what he said to set the scene of the 

receiving environment. 

[58] The importance of both Inlets as a habitat for birds, fish and invertebrates is 

recognised by their inclusion in Conservation Protection Areas in the Otago Regional 

Plan: Coastal -Schedule 2. 

[59] While grazing stock are having an adverse effect on flora and fauna, the property 

nevertheless contains significant indigenous vegetation and significant habitats for 

indigenous fauna. It is possible, that the southern saltmarsh (Lot 6) is being grazed by 

stock . ~ 1 

[60] There are saltmarshes located on Lots 3 and 6. The fact that only 1 0% of the 

original extent of freshwater wetlands remains nationally underscores the importance of 

the saltmarsh. Two nationally At Risk species42 and four locally important plant species 

have been found at the marsh. The saltmarsh at Lot 6 is large and contiguous with 

ecologically significant areas to the north and south that are under the protection of QEII 

covenants and Wildlife Management Reserve status. The hydrology of all wetlands has 

been altered by the digging of channels and the formation of Allans Beach Rd. 

[61] Heavily grazed, with little diversity in plant species, Lot 1 was not considered to 

be an area of any ecological significance. Lot 4 does contain a small area of nationally 

rare wetland habitat. While fenced to exclude stock, the wetland has been planted with 

non-local indigenous vegetation and cultivars; woody weeds (radiata pine and hawthorn) 

are also present.43 The flora and fauna of the other lots were not commented upon. 

41 Rate, EiC at [29]. 
42 Chenopodium allanii and jewelled gecko. 
43 Rate, EiC at [30]. 
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Outstanding Natural Landscape ("ONL') 

[62) Addressing next landscape and rural character in greater detail, the property is 

part of an outstanding natural landscape. The witnesses did not describe the values 

qualifying the landscape as outstanding, deferring instead to the District plans which list 

features and characteristics to be protected. The biophysical and sensory attributes that 

are present and which qualify this landscape as outstanding are: 

• Papanui and Hoopers Inlets are recognised as important landforms with 

significant estuarine values; 

• high legibility of the eroded volcanic landform; 

• significant presence of natural elements i.e. wetlands I saltmarsh, areas of 

remnant I regenerating indigenous forest I tidal inlets; 

• modest influence of human elements (i.e. buildings I exotic plantings not of 

dominating scale, roads responsive to natural landscape forms I narrow I 

winding); 

• heritage character (farming history legible); 

• tangata whenua wahi tupuna, i.e. upper slopes of Mt Charles I Papanui Inlet 

Islands I old settlement sites - Papanui Inlet south side I Otakou Native 

Reserve; 

• qualities of remoteness and isolation; 

• dramatic coastal landforms and views; 

• presence of wildlife; 

• natural night sky values; 

• rural character (i.e. predominance of natural over built elements I openness 

I rural land use etc); and the 

• natural character of the coastal environment.44 

4 Landscape JWS, dated 6 August 201 8. 
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[63] While possessed of outstanding natural values, the landscape is very much rural 

in character. 

[64] The aesthetic values of the wider landscape and of the property itself, are based 

upon the high legibility of the eroded volcanic topography and secondly, the presence of 

natural elements including the tidal inlets and wetlands, together with remnant and 

regenerating bush and wildlife. Indeed, the human elements have only "modest 

influence" on the landscape. The buildings and exotic planting are not dominating in 

scale. Existing built elements in Papanui Inlet are very largely limited to the water's edge. 

Local roads are narrow and responsive to the natural landscape forms. 

Amenity values 

[65] The amenity enjoyed by the appellants is underpinned by the contribution of the 

values that qualify this natural landscape as being outstanding. In common with the 

landscape architects, the appellants' focus was particularly on the Isthmus (or neck) of 

land. In their opinion, the small-scale of this landscape feature makes it particularly 

sensitive to development. For them, the sparsely settled Isthmus is peaceful and quiet. 

The visual amenity attributes of the Isthmus contribute to the appellants' appreciation of 

the area. Notably they affirm the amenity afforded by the present-day subservience of 

structures and buildings to the area's natural attributes and landform features.45 

Tangata whenua values 

[66] Significant tangata whenua values are identified on or near the property. While 

we have noted these, we do not understand the proposal to intrude on or to affect the 

same.46 

Coastal environment 

[67] While this is a coastal landscape, only a small portion of the subject land is located 

under the planning maps within the coastal environment. That said, the coastal 

environment, at least under the 2GP, extends within Lot 4 and also Lot 3 (adjacent to 

both Inlets). 

45 Appellants' supplementary evidence. 

0 
46 Moore, EiC at [33]. 

~ 
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[68] We turn next to the provisions of the Otago Regional Policy Statement ("RPS"), 

Regional Plan and District Plans to consider what they have to say about how to achieve 

the integrated management of the effects of the use, development or protection of land 

and associated natural and physical resources of the district (s 31 RMA). 

Otago Regional Policy Statement 

[69] The planners identified both the operative and proposed RPSs as relevant and 

without reference to specific matters concluded "the proposal is consistent with the 

relevant provisions contained in either document".47 That said, Mr Cubitt, giving planning 

evidence on behalf of the applicant, did not actually address the statements in his written 

brief. On behalf of the City Council, Mr Roberts told us that:48 

(a) Otago's outstanding natural features are to be protected from inappropriate 

subdivision, use and development (objective 5.4.3). On our reading the 

objective also applies, unsurprisingly, to ONLs; 

(b) section 8 for the Coast has objective 8.4.5 which additionally requires the 

protection of "areas of natural character''; 

(c) policy 8.5.4 provides for these provisions to be given effect by "identifying 

and protecting" named natural resources. Papanui Inlet is amongst the 

identified elements that contribute, by way of example, to the region's 

"natural coastal character". It might be reasonably assumed that Hoopers 

Inlet is an equally deserving example. We note that Method 8.6.25 is for 

territorial authorities to consider placing conditions on or declining resource 

consent to applications, as necessary, to enhance the quality of Otago's 

coastal environment. 

[70] Mr Roberts opined that the proposal was not inappropriate in the context of the 

applicable ONFL and s 6(b), based on the landscape and visual effects evidence of those 

experts, which strikes us as an unhelpful conflation of ss 6(a) and (b). 

[71] Overlooking the applicable decisions version of the proposed RPS, Mr Roberts 

briefly addresses provisions of the statement in its notified form. Referring to objective 

47 Planners JWS, 7 August 2018 Items 1 and 11 . 
48 Roberts, EiC at [78] ff. 
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2.2, policies 2.1 .7, 2.1.8 and 2.2.9,49 and again relying largely on the landscape 

witnesses, Mr Roberts considered the proposal does not detract from proposed RPS 

directions for maintaining distinctive landscape values and the natural character of the 

coastal environment. He deposed, without reference to any relevant provisions that may 

be under appeal, that the operative RPS should be given greater weight than the 

proposed RPS, that the documents have a common policy direction on relevant topics 

and that the applicant's proposal is consistent with the provisions of both. 

Otago Regional Plan: Coast 

[72] Mr Page told us in opening submissions that both adjoining Inlets have significant 

estuarine values as habitats for birds and nursery for flat fish and are recognised as 

"coastal protection areas" in the ORP: Coastal. 50 

[73] Counsel for the respondent identified the operative RPS and proposed RPS as 

relevant legal considerations but provided no further assistance on these aspects. 

The District Plans 

[74] In the witness box at least, the planning witnesses appeared to have grappled 

with the relative strength of direction (weight) of individual provisions of the District Plans, 

however this consideration is not recorded in the written evidence. 

[75] That said, we reiterate what was said in B/ueskin Energy Ltd v Dunedin City 

Counci/51 at [94]-[95] : 

49 We find these provisions to be renumbered in the proposed RPS Decisions Version as objective 3.2, which 
is unaltered save deletion of the reference to protecting the "distinctiveness" of significant and highly-valued 
natural resources (including ONFLs, indigenous biodiversity and soils). Policy 2.1.7 for ONFL and seascapes 
has been renumbered as P3.1.1 0 and deletes reference to the coastal environment while attributes to be 
used when identifying values of, inter alia, landscapes continue to be scheduled. Policy 2.1.8 is renumbered 
as P3.1 .11 and sets out the attributes from which the natural character of the coastal environment is derived. 
Policy 2.2.9 for managing the natural character of the coastal environment is renumbered as P3.2.9 and is 
now concerned with outstanding natural character while retaining the direction to "[avoid] adverse effects on 
those values which contribute to the outstanding natural character of an area". Method 4.1.2 provides for 
P3.2.9 to be implemented by district plans identifying and protecting areas of outstanding and high natural 
character in the coastal environment. 
50 Mr Page opening submissions at [24(i)] at 8. 
51 Bluesl<in Energy Ltd v Dunedin City Council [2017] NZEnvC 150. 
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[94] We consider it best practice to start with an understanding of the whole of the 

planning context. The application of plan provisions discretely, and out of context, 

carries the real risk that integrated management of natural and physical resources 

will not be achieved. 

[95] The purpose of an overview is to understand the relationship between the different 

provisions within the plans and whether these provisions align with and support each 

other in order to achieve the integrated management of natural and physical 

resources.52 In common with many District Plans, we found the supporting policies 

of Dunedin's District Plans present different but overlapping ways to achieve the 

objectives and, when read as an integrated whole, the objectives and policies inform 

and build upon and sometimes constrain each other. 

Operative District Plan 

[76] A key component in the character of rural areas is the use of land for productive 

purposes (Issues 6.1.2 and 6.1.4). Recognising the desire for people to live in rural 

areas, the operative District Plan ("DP") addresses the question of how to provide for 

expansion of residential activities without compromising the productive capacity of the 

land and minimising the conflicts that can arise between rural and residential activities 

(Issue 6.1 .6). 

[77] The plan seeks to integrate the use of rural land for residential activities with its 

productive function and with the natural environment. Any use will change the receiving 

environment, even so the amenity values associated with the character of the rural area 

are to be maintained and enhanced (objective 6.2.2). Related policies for maintaining 

and enhancing amenity values associated with rural character do not particularly 

advance the relevant objective (policies 6.3.5 and 6.3.6). That said, we are told 

development which may result in a cumulative adverse effect on Landscape 

Management Areas, amenity values and rural character "should not occur" (policy 

6.3.14). In that regard, the policy to maintain significant landscapes by limiting the density 

of development (6.3.7) is important. Land use is also to maintain and enhance the natural 

character and amenity values of the margins of water bodies and the coastal environment 

(objective 6.2.7) and the potential for conflict between different land use activities is to be 

avoided or minimized (objective 6.2.5) by discouraging land fragmentation (policy 6.3.3). 

[78] As the density of residential development is an important method for achieving 

52 Section 31 RMA. 
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the objectives for the rural area we digress to the relevant rules. 53 

Density of development in the rural area 

[79] The level of residential activity within rural areas is an important method to 

achieve bot~ the rural and subdivision objectives. For existing sites in the rural zone, 

residential activity is permitted provided that the minimum site size is 15ha (rule 6.5.2(iii)). 

This is also the minimum site size for subdivision of the land (rule 18.5.1 (i)). 

Other provisions 

[80] Returning to the objectives and policies, the outcomes for the natural environment 

are expanded upon in Chapter 16. The use of land can compromise the protection and 

ultimately the life supporting capacity of significant indigenous vegetation and significant 

habitats (issue 6.1.2). These areas are protected (objective 16.2.2) and activities which 

may compromise their protection are to be avoided (policy 16.3.3). 

[81] The natural environment underpins the outstanding natural landscape and this 

too is protected (objective 14.2.1 ). The plan, using directive language, states that we are 

to ensure land use and development do not adversely affect the quality of the landscape 

(objective 14.2.3). The associated policies do not particularly advance the objectives, 

with the exception of policy 14.3.4, which encourages development that integrates with 

the character of the landscape and enhances landscape quality. 

[82] The plan ties the above provisions together under the Subdivision Chapter. This 

chapter reiterates subdivision of rural areas can lead to inefficiencies (issues 18.1.1 and 

18.1.2). Expanding upon the issues, the plan explains amenity can be maintained or 

enhanced through, inter alia, innovative subdivision design. [We depart from the 

operative DP to note that clustering of dwellings is one such design technique that is 

identified in the 2GP in response to the threat of continuing encroachment of 

development into pastoral areas). To address inefficiencies, the potential uses of land 

are to be recognised at the time of subdivision (objective 18.2.3) and the necessary 

applications for subdivision and land use activities heard jointly (objective 18.3.4). 

Subdivision is to "preserve" the natural character and "protect" intrinsic values of 

ecosystems along the margins of water bodies and the coast (objective 18.2.5). 

53 Cubitt (Transcript) at 181-188. 
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Subdivision must also "ensure" that the adverse effects of subdivision and land use 

activities on the natural and physical resources are "avoided, remedied or mitigated" 

(objective 18.2.6). 

[83] Again, the supporting policies do not particularly advance the objectives save in 

one important respect. Subdivision consents should be considered together with 

appropriate land use consents and heard jointly (policy 18.3.4). There was some 

discussion between the bench and counsel whether consent for the dwellings had been 

sought because the conditions imposed did not address the controls in the relevant rule .54 

As noted above, the applicant eventually conceded that consent to erect dwellings in the 

outstanding natural landscape had not been sought. And it is likely also that land use 

consents for earthworks will be required under both the operative DP and 2GP. 

[84] The assessment matters for subdivision consents provide further guidance. 

These matters make clear that there is to be consideration of the Landscape 

Management Areas and the provisions and methods that pertain to those areas. The 

Landscape Management Areas not only identify the features and characteristics that are 

to be protected but also how land use and development may threaten the same.55 Under 

the assessment matters there needs to be consideration of the appropriateness of the 

building platforms together with proposed vehicle access to the site and an inquiry into 

whether the subdivision enhances the retention of the land's natural character. 56 

Proposed District Plan 

Introduction 

[85] Prior to the release of this interim decision, Dunedin City Council made its 

decision on submissions to the notified proposed District Plan. The release of the 

decision necessitated the updating of the planners' joint witness statement. 57 Again, the 

planners did not provide written comment on the relative strength of direction (weight) of 

the decision version of the 2GP. 

54 Transcript (Moore) at 113-114. 
55 Operative District Plan, Chapter 18, cl14.5.1(iv) and (v). 
56 Operative District Plan, Chapter 18, cl18.6.1 (a), (h) and (s). 
57 JWS - planning, dated 30 November 2018 was received from the planners. Further submissions dated 
7 December 201 8 were received from the appellants and respondent. 
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[86] That said, where there is a need to distinguish between the 'Decision Version' 

("DV") and 'Notified Version' ("NV") of the 2GP, we do so. Otherwise, all references in 

this section are to the decision version of the 2GP provisions. 

Twin themes 

[87] Twin themes of the use of rural land and the natural environment in the operative 

DP have been picked up and expanded upon in the more directive provisions of the 2GP. 

[88] The 2GP identifies the principle functions of the rural environment as being to 

provide for productive rural activities and for ecosystem services. The key issue facing 

the rural area is the fragmentation of rural landholdings by subdivision and the non

productive use of land, including the establishment of activities that would normally occur 

in urban areas. This has led to a reduction in the productive capacity of the rural 

environment through the loss of rural land and soils. The spread of non-rural uses has 

the potential to adversely affect landscape values, rural character and amenity values 

and finally, the functions and values of the natural environment. 58 

Subdivision rules have immediate effect 

[89] With the above issues in mind, in 2015 the Environment Court granted the City 

Council's application pursuant to s 87D of the Act that certain subdivision rules take 

immediate effect from the public notification of the 2GP.59 This included the rule for 

minimum site size in rural zones which is considerably more restrictive than the operative 

District Plan (rule 16. 7.4) and second, the assessment matters for subdivision (rule 

16.9.5.5). 

[90] The City Council applied for the rules to have immediate effect because of their 

strategic importance. 

[91] Evidence called in support of the application recounts the fragmentation of the 

rural land resource. At that time, the City Council said there was a need to protect the 

production potential of rural land and to avoid the spread of lifestyle block development 

of rural land. Indeed, the 2GP recognises this as a critical resource management issue. 

58 2GP, Chapter 16: 16.1 Introduction. 
59 Re Dunedin City Council [201 5) NZEnvC 165. 
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The Council regarded 15 ha site size (the minimum site size in the operative DP) as 

difficult to manage because the sites are either too small to be viable for productive rural 

use or too large to manage as a lifestyle block. 60 The court accepted this evidence, 

concluding the Council did indeed have a clear strategic purpose.61 

Strategic Directions 

[92] As we observed in 8/ueskin Energy Limited v Dunedin City Councif62 the strategic 

directions are achieved through the detailed plan provisions. The JWS dated 

30 November 2018, erroneously, in our view, contains an assessment of the proposal's 

compliance with the strategic directions. We do not think the strategic directions are 

intended to be applied directly to applications for resource consent. Rather, they are to 

be borne in mind when interpreting and applying the subsequent, detailed Plan 

provisions. 

[93] Consistent with the evidence given in Re Dunedin City Council above, the 

strategic directions recognise productive rural land is important for economic productivity 

and social wellbeing and that it should be protected from less productive competing uses 

or incompatible uses, including activities that may give rise to reverse sensitivity 

(objective 2.3.1 ). The directions are to be implemented by rules that restrict residential 

activity within the rural environment to that which supports productive rural activities or 

that which is associated with papakaika and second, by rules that restrict subdivision that 

may lead to land fragmentation and create pressure for residential-oriented development 

. (policy 2.3.1.2(d) and (e)). This objective is further supported by the provision that "in 

order to avoid cumulative effects on rural productivity and rural character values, set and 

strictly enforce a minimum site size standard for subdivision in the rural zones ... " 

(2.3. 1.3) [our emphasis] . This idea of "strictly" enforcing a minimum site size is repeated 

in policy 2.3.1 .3 which states that in order to avoid cumulative effects on rural productivity 

and rural character values the rules for minimum site size are to be determined having 

regard to the factors listed. We note that the minimum site size in this zone has not been 

changed in the decisions version of the plan. 

[94] Finally, strategic directions now expressly recognize protection as a means to 

60 [201 5] NZEnvC 165 at [26]. 
61 [2015] NZEnvC 165 at [67]. 
62 Blueskin Energy Limited v Dunedin City Council [201 7] NZEnvC 150 at [96]. 
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achieve their outcomes. See, for example, the directions on biodiversity (objective 2.2.3) 

and outstanding natural landscapes (objective 2.4.4). 

Objectives and policies 

[95] The outcomes for both the natural environment and the rural area are set out in 

objective 16.2.1 which states: 

Rural zones are reserved for productive rural activities and the protection and enhancement 

of the natural environment, along with certain activities that support the well-being of rural 

communities where these activities are most appropriately located in a rural rather than 

urban environment. Residential activity in rural zones is limited to that which directly 

supports farming or which is associated with papakaika. 

[96] Not only is farming to be enabled, but so too is conservation (policy 16.2. 1.1). 

Two complementary policies explain what is meant by the objective to limit residential 

activity "to a level which directly supports farming". At first blush, the objective reads as 

if residential activity that "supports farming" is referring to farmer accommodation, but 

that is not what is intended. Rather, residential activity63 is required to be at a level 

(density) that supports farming activity and also secures six key objectives (16.2.1.5). 

The zone rules provide for the level of residential activity in each of the zones. Residential 

activity that is not at this level of density is to be avoided, unless it is the result of a surplus 

dwelling subdivision (policy 16.2.1.7). These provisions are consistent with the 

strengthened strategic direction (objective 2.3.1 ). 

[97] Further outcomes to be secured include that productivity in the rural zones is 

maintained or enhanced (objective 16.2.4). This objective is achieved by "only" allowing 

non-farming activities on high class soils where the scale, size and nature of the activity 

means the loss of current or potential future rural productivity would be insignificant 

(16.2.4.2) and "only" allowing subdivision where it is designed to "ensure" any future land 

use and development will : 

(a) maintain or enhance the productivity of rural activities; 

(b) maintain highly productive land for farming activity, or ensure the effects of 

any change in land use are: 

(i) insignificant on any high-class soils mapped area; and 

63 With the exception of papakaika. 
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(ii) no more than minor on other areas of highly productive land; 

(c) maintain land in a rural rather than rural residential land use; and 

(d) not increase the potential for reverse sensitivity. 54 

[98] The 2GP planning maps show an area of high class soils on Lots 1 and 2. We 

apprehend the area may be subject to earthworks for accessway and building platform 

formation purposes. On our reading Earthworks objective 8A2.1 and its policies provide 

no additional guidance on the outcome sought for high class soils beyond those recorded 

in the preceding paragraph. We note, however, that rule 8A5.8 provides, firstly, that 

earthworks must not remove topsoil or subsoil that is located within the high-class soi ls 

mapped area from "the site" and, secondly, that activities that contravene this 

performance standard are restricted discretionary activities. Unassisted by the evidence 

on related policy matters, and the nature, scale and likely significance of potential effects, 

we are unable to draw any conclusion on this aspect beyond noting the potential 

requirement for a resource consent. 

[99] The maintenance of rural character values and amenity (objective 16.2.3) is 

provided for by controls on the density of residential activity (policy 16.2.3.2) and by 

requirement to allow subdivision activities where the subdivision is designed to ensure 

any associated future land use and development will maintain or enhance the rural 

character and visual amenity of the rural zones (16.2.3.). 

Level of residential density in the rural zone 

[1 00] Again, because of the importance of density as a method to secure the 2GP 

objectives, we divert to the operative 2GP rule for minimum site size to gain an 

understanding of what the plan says about the level of density within this zone (Peninsula 

Coast Rural Zone).65 In Peninsula Coast Rural Zone the minimum site size is 40 ha (rule 

16.7.4.1(f)). A subdivision not complying with the minimum site size is a non-complying 

activity (rule 16.7.4.3). 

64 Policy 16.2.4.3. 
65 While not yet operative, rule 16.5.2 applies to establish a maximum density of standard residential activities 
for existing sites. Four existing titles exceed 20 ha and, subject to compliance with the other rules in the 
plan, the titles could support five additional dwellings (including two dwellings on CFR OT11 B/1 033). 

230



27 

Tension between the provisions for rural subdivision and outstanding natural 

landscapes? 

[1 01] In common with the operative DP outstanding natural landscapes are protected 

from inappropriate development. The values for the various landscapes are identified in 

Appendix A3. Those values are to be maintained or enhanced (objective 1 0.2.5). 

Indeed, the objective is given effect to by "only" allowing subdivision activities that are 

designed to "ensure" that any future land use or development will maintain the landscape 

values identified in the Appendix and in accordance with certain policies (in particular, 

policy 1 0.2.5. 1 0). Appendix A3 assists by identifying "threats" to the landscape which 

may lead to inappropriate development66 and how these threats can be addressed 

through subdivision and land use design. 

[1 02] There is a new policy for large buildings and structures in an ONL 

(1 0.2.5.8(DV));67 the antecedent of which was policy 1 0.2.5.6(NV). The parties will recall 

the court's discussion with the planners as to the meaning of "insignificant" in policy 

1 0.2.5.6(NV). Mr Cubitt explained in evidence that he had not considered the meaning 

of "insignificant" and was inclined to the view that it meant "minor".68 

[1 03] The new policy 1 0.2.5.8(DV) provides the adverse effects on large buildings on 

the values of the ONL are either to be "insignificant" or where there are no practicable 

alternative locations, "adequately mitigated". We have considered what the Hearing 

Commissioners have had to say about the drafting protocol used to describe levels of 

effects. They make clear "insignificant" is a stricter test than "minor".69 Unless and until 

this provision is successfully challenged on appeal, it has to be applied according to its 

tenor. 

[1 04] As an aside, we note that policy 10.2.5.1370 limits the number of small buildings 

(i.e. no larger than 60m2) clustered together with each other or a larger building in an 

ONL. While all buildings are to occupy the building platform we do not recollect receiving 

any evidence on the number of buildings proposed to be built. Counsel for the applicant 

66 Transcript (Cubiti) at 239. 
67 Large buildings and structures were formally addressed in policy 10.2.5.6(NV). 
66 Transcript at 241 ff. 
69 Decision of the Hearing Panel, Natural Environment at (1673] ff. 
70 We are uncertain whether this is a new policy introduced in the decision version of the pDP. 
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advises the performance standard permitting up to three 60m2 does not apply.71 We 

record policy 1 0.2.5.12 is also relevant, and we accept the outcome of this policy will be 

achieved by the proposal and do not discuss any further. 

[105] With that said, Mr Cubitt thought that the objectives for rural subdivisions and 

outstanding natural landscapes (NV) were in tension.72 The tension in his mind arises 

from the design elements that are "recommended or encouraged" to address specific 

threats to this landscape. He considered the incorporation of these elements into the 

design of a subdivision would pull in a different direction from a subdivision based on the 

minimum site size of 40 ha. However, we do not think Mr Cubitt's interpretation is correct 

because these design elements are given as the assessment matters for a subdivision 

complying with a minimum site size (rule 1 0.5.2.15(iii)). Thus, the clustering of buildings 

(for example) is not driving smaller site size but a subdivision layout that enables the 

grouping of dwellings and, we add associated infrastructure, in a way that protects the 

landscape while maintaining the minimum site size. 

Other provisions of the 2GP 

[1 06) To finish off, the outcome for areas of indigenous vegetation and the habitats of 

indigenous fauna are that they be maintained and enhanced (objective 10.2.1). The 

decision version of this objective has been strengthened by recognizing "maintaining" 

and "enhancing" may be achieved by protecting areas of significant indigenous 

vegetation and the significant habitats of indigenous fauna (objective 10.1.1). Likewise, 

the DV policy suite has also been strengthened by the adoption of directive language 

across various fields of interest. A new policy provides that in the first instance, adverse 

effects on areas of significant indigenous vegetation and significant habitats of 

indigenous fauna are to be avoided. But if avoidance is not practicable then ensure that 

(relevantly) there is no net loss and preferably a net gain in the biodiversity values of the 

area (policy 1 0.2. 1.2). Development is now "only" allowed where biodiversity values are 

maintained or enhanced (policy 1 0.2.1.1 ). Similarly, subdivision is now "only" allowed 

where it is designed to "ensure" future land use "will maintain or enhance biodiversity on 

an ongoing basis and second, will protect significant indigenous vegetation and habitats 

(policy 10.2.1.11). Following in suite, coastal biodiversity values and natural character 

are also to be maintained and enhanced (objective 1 0.2.2) by, inter alia, encouraging 

71 Page email to Registry dated 6 December 2018. 
72 Transcript (Cubitt) at 231. 
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conservation activity in the coastal area (policy 1 0.2.2.1 ). 

[1 07] Finally, and not least, the potential for conflict between activities in the rural zone 

is minimised through measures that ensure residential character and amenity of adjoining 

residential zones are maintained and ensure also a reasonable level of amenity for 

residential activities (objective 16.2.2). Those measures include requiring residential 

buildings to minimize, as f~r as practicable, the potential for reverse sensitivity by being 

set back an adequate distance from site boundaries and mining activities (policy 

16.2.2.1 ). As for what is an adequate distance, the DV rules provide that where blasting 

is taking place an adequate distance is 500m and where it is not taking place, new 

residential activities must be located 200m from the mining activity73 (rule 16.5.1 0). 

Activities that contravene the performance standard are restricted discretionary (rule 

16.5.1 0(3)). 

Effects on the environment (s 1 040(1 )(a)) 

[1 08] The four proposed building platforms and two existing dwellings are spread 

across the north facing slopes of the property. We address next the localised effects on 

land and property. These effects are relatively discrete and together with the objectives 

and policies can be dealt with on their own. 

The effect on the Granger and Bardell property 

[1 09] Recalling that the operative DP has provisions addressing the effect on the 

amenity of adjoining properties specifically (6.3.6) and the 2GP more generally (16.2.3) 

we consider concerns raised in relation to the amenity presently enjoyed at the 

Granger/Bardell property. The property is owned by two members of the appellant group 

and is located west of the quarry (Lot 3) .74 

[11 0] We accept Mr Roberts' evidence that this property is already impacted by the 

noise from the quarry.75 This was confirmed on our site visit; the quarry noise is such 

that it cannot be said the Granger/Bardell property is imbued with a sense of peace or 

73 A condition of consent addresses blasting at the quarry site, the applicant has offered a condition that the 
new dwelling on Lot 4 will not be constructed until the quarrying activity on Lot 3 has ceased. The former 
quarry will continue to be used for mining activity, but this activity will be or become a landfill. 
74 Appellants' EiC at [143]-[1 75]. 
75 Roberts, supplementary evidence dated 8 August 201 8, at [31]-(35]. 
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quietude such that would be adversely impacted by the additional noise from vehicles 

travelling along the accessway to Lots 1 and 2. Rather, the additional noise (and lights) 

from vehicle traffic will have an immaterial effect on the aural and lighting amenity 

currently enjoyed at the property. 

[111] We heard evidence that the quarry consent holder (the applicant in this 

proceeding) has not complied with the conditions of the quarry consent and has removed 

landscaping that screened the view of the quarry.76 The landscaping was said to have 

been removed when the consent holder bulldozed a track along the Lot 3 boundary 

(being the access proposed for Lots 1 and 2). 

[112] We digress to record that the consent holder's compliance with the conditions of 

the quarry consent, is the subject-matter of enforcement proceedings before another 

division of the Environment Court. Those proceedings are on-going.77 That said, we 

take note of the fact - unchallenged - that Peninsula Holdings has not produced a 

management plan for the quarry for the City Council's approval as directed under the 

conditions of the quarry consent granted in 2007.18 

[113] On the issue of compliance with the quarry's landscape conditions, the evidence 

before us was insufficient to make any finding. Even if the appellants are correct in their 

understanding that an accessway cannot be located along the alignment of the bulldozed 

track, this does not necessarily mean subdivision consent cannot be granted. It means 

that if consent is granted it may not be able to be exercised. We leave this matter to be 

resolved by Judge Newhook's division of the Environment Court.79 

[114] The appellants also raised an important issue as to the integration of the 

accessway into the landscape. We have considered this issue in the wider context of the 

proposal's effect on the landscape. 

Outcome 

[115] While the proposal would change the composition of their view and introduce 

traffic into their immediate environment, these changes would have only a minor effect 

76 Appellants' EiC at [1 30]. 
77 [201 7] NZEnvC 091; [2017] NZEnvC 094; [201 8] NZEnvC 132. 
78 Transcript at 436-439. 
79 Transcript at 399. 
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on the occupants' amenity and are not contrary to any relevant provision. 

Use of public roads 

[116] The appellants raised a concern about the adequacy of the carriageway on public 

roads to safely accommodate traffic generated by the future occupants of the subdivision. 

Outcome 

[117] We accept the evidence of Mr G Fisher, a City Council transport planner, that the 

proposal will have negligible effect on the safety and efficiency of the transport network; 

his opinion was not effectively challenged under cross examination.80 There are no policy 

implications arising from the development on the road network. 

Reverse sensitivity effects between the quarry and occupants of dwellings 

[118] The building platform on Lot 4 is approximately 150m (maybe less) from central 

work areas in the quarry and some 1Om from the accessway used by quarry vehicles 

(ROW 8). 81 Subject to confirmation82 the dwelling on Lot 2 is approximately 420m from 

the working quarry, at which blasting is taking place.83 

[119] The applicant also seeks consent to "re-authorise" the existing dwelling located 

within the working quarry on Lot 3. 

[120] For reasons that we will give next, we decline consent for Lot 4 and its building 

platform. We have no evidence to satisfy ourselves as to our jurisdiction to "re-authorise" 

the existing dwelling on Lot 3. We will determine the reverse sensitivity effect arising 

from blasting on Lot 2 in the Final Decision noting the evident incongruity with 2GP Rural 

policy 16.2.4.3(d) which is to only allow subdivision where future land use activities do 

not increase the potential for reverse sensitivity. 

80 Transcript at 342-345. 
81 Appellants' EiC at [195]-[205]. 
82 The plans produced by the applicant are not of a scale which we can verify the distance of the dwellings 
from the quarry face, being expressly marked in some cases "Do Not Scale". 
83 Applying available evidence, the figure in the appellant's memorandum dated 6 December 2018 at [8] 
appears reasonably accurate. 
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[121] As the appellants rightly point out the occupation of a dwelling on the building 

platform will very likely have a reverse sensitivity effect upon the quarry. 84 "Reverse 

sensitivity" refers to the potential for the new benign activity to restrain an existing activity 

that is lawfully carrying on its business: per Auckland Regional Council v Auckland City 

Council. 85 The effect typically occurs where a benign activity seeks to locate within the 

effects radius of an established activity: per Independent News Auckland Ltd v Manukau 

City Council. 86 Even though both land uses -existing and new- are legally established, 

the potential for the reverse sensitivity effect arises because the uses are or may be 

incompatible: per J M & 0 M Sugrue v Selwyn District Council. 87 

[122] Both planning witnesses recognised that the quarry could give rise to a range of 

adverse effects on proximate residential activities. Thinking about the compatibility of 

the activities during the hearing, Mr Cubitt advised there should be no residential activity 

while extractive and filling activities are taking place as these have a similar range of 

effects. 88 Mr Forsyth observed that a working quarry is a land use that is generally 

considered incompatible with proximate residential activity. We agree. However, 

unsupported by any analysis of the quarry activities, the planners, opined their 

incompatibility could be addressed by a no complaints covenant. A draft copy of the no

complaints covenant was not produced and it emerged that the applicant was not 

proposing to secure the covenant by a condition of consent. 

[123] At the end of the hearing the applicant proposed a covenant deferring the 

residential development of Lot 4 while extractive activities were occurring. The restriction 

would not apply to the fill activities that are also authorised at this site.89 

Outcome 

[124] The applicant submits there is no scope under the notice of appeal to oppose the 

grant of consent based on a reverse sensitivity effect. We disagree. While the notice of 

appeal is broadly framed, the issue of reverse sensitivity is a consequence of site size. 

The applicant takes no issue with lot size being within scope of the appeal. By 

84 Appellants' EiC at [190)-[210]. 
85 Auckland Regional Council v Auckland City Council [1 997] NZRMA 205 at 206. 
86 Independent News Auckland Ltd v Manukau City Council Decision A103/2003 (EnvC) at [63). 
87 J M & D M Sugrue v T R & Selwyn District Council Decision C43/2004 (EnvC) at [12). 
88 Transcript at 286. 
89 The term "fill" is not defined in the 2GP. The term "landfills" is defined. We see no express definition of 
"cleanfills". 
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subdividing the underlying title of the quarry consent, the applicant would authorise new 

sensitive activities to locate within the effects radius of the quarry. 

[125] To the extent that the conditions of the quarry consent address any effects, the 

conditions apply at the boundary of the "site". "Site" means CFR 207075 and includes 

land proposed in Lots 1, 2, 3 and 4. If the building platforms on Lots 1 and 2 are within 

the separation distance for the blasting activity the potential for adverse noise or dust 

effects on future occupants would require assessment. 

[126] In the case of Lot 4, the applicant proposes developing the site after quarrying 

(and blasting) ceases. The potential effects the fill activity only, include effects on 

amenity from noise and dust. More troubling is the potential for injury or death arising 

from vehicu lar and pedestrian conflict on proposed rights of way 8 and C. 

[127] Filling is a rural activity and a productive use of rural land. The design of the 

subdivision demonstrates no awareness of reverse sensitivity. The proposed conditions 

of consent would bring no relief from the effects of the filling activity. The decision not to 

amend the quarry consent means the consideration of setback as a tool to minimise 

effects is not available (operative District Plan 16.2.4 and 16.2.2.1). As for any no

complaints covenant, such a covenant has no value in addressing the adverse effects of 

the quarry - these effects will subsist. For the applicant, the covenant simply means "if 

you complain, we don't have to listen"; per Ngatarawa Development Trust & ors v 

Hastings District Council at [27]. 

[128] We conclude, the land in Lot 4 (and in the case of Lot 2, possibly) is required for 

the internalisation of the adverse effects of the quarry in accordance with the conditions 

of the quarry consent. The potential for reverse sensitivity would be increased were 

residential activities established on Lot 4 and possibly Lot 2. If that occurred, the 

productivity of the quarry, a rural activity, may not be maintained. We conclude the 

creation of Lots 3 and 4 together with the building platform and existing dwelling is 

contrary to the objectives and policies of the District Plans (operative District Plan 

objective 6.2.4; 2GP objective 16.2.4).90 

90 In the absence of appropriate consent conditions, the potential for reverse sensitivity would be increased 
were the future occupants of the existing Lot 3 dwelling unrelated to the quarry or filling operation. 
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The effects on ecological values 

[129] As noted earlier, the property contains significant indigenous vegetation and 

significant habitats of indigenous fauna; including areas which have qualified the natural 

landscape as outstanding. 

[130] By way of context only (the document is not relevant under s 1 04D) the 

Government has four national priorities for protecting biodiversity on private land which 

identify rare and threatened environments and ecosystems at a national level. 91 National 

Priority 1 is to protect indigenous vegetation associated with land environments that have 

20% or less remaining indigenous cover. Part of Lot 6, outside of an area of land to be 

covenanted, is located on an Acutely Threatened Land Environment with less than 10% 

of the indigenous vegetation remaining. This vegetation also qualifies under National 

Priority 1 for protection. 

[131] National Priority 2 is to protect indigenous vegetation associated with sand dunes 

and wetlands. The saltmarsh on Lots 3 and 6 and wetlands dominated by Carex 

geminata on Lots 3, 4 and 6 qualify under this policy. 

[132] National Priority 4 is to protect habitats of Acutely and Chronically Threatened 

Indigenous Species. The habitats of two At Risk species found on Lot 6, and very likely 

Lot 3, qualify. 

[133] Dr Rate was concerned to avoid the subdivision having a greater impact on the 

natural environment than what is already occurring under farm management, by the 

disturbing of wildlife ; promoting predation of wildlife; spreading weeds or discharging 

sediment into the waterways. 92 The main threat to the jewelled gecko is habitat clearance 

and fragmentation ; predation by pest animals and poaching. 

[134] The subdivision and use of land may change the ecological context of the 

receiving environment. In Dr Rate's opinion, unless the development is carefully and 

purposefully managed, there will be an adverse effect on vegetation and fauna. The 

potential effects discussed are perhaps generic to all subdivision activities, and include 

increased disturbance of wildlife (people and vehicles) ; increased disturbance and 

91 Rate, EiC at [31]-[35]. 
92 Rate. EiC at (50). 
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predation of indigenous fauna by pets, in particular cats and dogs; introduction and 

spread of weeds and sedimentation of the waterways. 

Recommended actions in response to adverse effects on ecological values 

[135] Given the significance of vegetation and fauna on the property Dr Rate 

recommended the legal protection of the saltmarsh on Lot 3 and its adjacent indigenous 

vegetation and habitats; to extend the habitat of the jewelled gecko to compensate for 

predation and to consider protection outside of an area of land to be covenanted in 

response to future changes in land uses. 93 

[136] He further recommended that a management plan be prepared that identifies the 

type and extent of restoration activities to be undertaken and sets time scales and closure 

criteria for completion of those actions. It is important, in his view, that the consent 

authority monitor the Management Plan.94 

Proposed conditions 

[1 37] The applicant proposed to enter into a covenant with the Dunedin City Council 

over part of Lot 3 for the purpose of "protecting and enhancing areas of indigenous 

vegetation". The covenant would require the preparation, approval and implementation 

of a management plan. The management plan is to address the matters identified by Dr 

Rate (condition 3(c)). In lieu of this covenant, the conditions provided for the applicant 

registering a QEII covenant (condition 3(d)). 

[138] A copy of the draft covenant and management plan were not provided. Nor did 

the court receive an accurate plan of the areas to be covenanted.95 

[1 39] Both Dr Rate and Mr Moore envisaged the covenanted land would be fenced and 

include the buffer area around the wetland.96 However, on Exhibit Trust 1 the wetland 

buffer planting is shown outside the covenant97 and this was subsequently confirmed by 

93 Rate, EiC at [39]-[43]. 
94 Rate, EiC at [47] . 
95 Transcript (Cubiti) at 165. 
96 Transcript (Moore) at 1 06; Transcript (Rate) at 137-138. 
97 Transcript (Rate) at 145. 
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Mr Cubitt.98 

[140] While sub-clauses in condition 3(c) address the covenanting of "indigenous tree 

land"99 and "hill slopes covered in exotic grassland", those features are not identified on 

any plan. Having explored the matter with the witnesses, the indigenous tree land is a 

stand of Ngaio and Kowhai trees located on Lot 6.100 However, condition 3(c) does not 

take in this area of land. Neither Mr Moore nor Dr Rate could assist our understanding 

of where the "hill slopes covered in exotic grassland" were to be found - bearing in mind 

this description could apply to most of the property. Mr Moore thought the reference was 

to hill slopes on Lot 1 near the wetland.101 Dr Rate did not know.102 While the conditions 

refer to the habitat of the jewelled gecko, this has yet to be established for Lot 3, although 

there is habitat on Lot 6.103 

[141] Notwithstanding Dr Rate's recommendation that the management plan condition 

identify the type and extent of restoration activities to be undertaken and set time scales 

and closure criteria for completion of those actions, this has not carried through into 

conditions. He agreed with the court, that a direction in a management plan requiring 

certain matters to be investigated or surveyed, without more on required responses and 

intended outcomes, does not secure their protection or enhancement (the stated purpose 

of the covenant) .104 

[142] We sought the assistance of the planning witnesses on how the condition was to 

operate. They were not the authors and each was critical about aspects of the same, 

acknowledging that conditions of consent providing for a management plan are to include 

clear objectives.105 

[143] In addition to the matters noted above, Mr Forsyth also had concerns with the 

sub-clause pertaining to the harvesting of an exotic woodlot in the proposed covenant 

area. In addition to a wetland, the covenant area would include a mix of indigenous 

forest, regenerating bush and forestry and there may also be forestry outside the 

98 Transcript at 163; Exhibit Trust 1. 
99 Also referred to in evidence by Dr Rate as ngaio shrubland. See EiC at [40]; Transcript at 146. 
100 Transcript (Rate) at 146-147; Transcript (Moore) at 146; Transcript (Forsyth) at 423. 
101 Transcript (Moore) at 107. 
102 Transcript (Rate) at 148. 
103 Transcript (Rate) at 147. 
104 Transcript (Rate) at 138 and 147. 
105 Transcript (Cubiti} at 289-290. Transcript (Forsyth) at 41 8. 
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covenanted area immediately uphill of the area. There was no clear objective precluding 

the destruction of the indigenous values of this area during harvesting.106 

Discussion 

[144] Whether by deed or by contract, a covenant is a promise made between two 

people. While the conditions give the purpose of the covenant as "protecting and 

enhancing areas of indigenous vegetation and ecological habitat within Lot 3" , the 

promises made as between the parties are not recorded. 

[145] Management plans are a different tool and can be useful in that they describe the 

methods (practices and procedures) to achieve the conditions of a consent or, in this 

case, the promises made in a covenant. Where management plans are used to 

implement consent conditions, the conditions will usually provide they be developed by 

a suitably qualified expert; that the consent authority is to certify the methods in the plan 

will achieve the outcomes stated in the conditions; require the consent holder to conduct 

their activities in accordance with the management plan and finally, provide that the 

management plan will be periodically reviewed. Depending on their subject matter, the 

management plan will provide whether or not the plan is to endure for the lifetime of the 

consent. 

[146] In this case, beyond a broad statement of the covenant's purpose, the promises 

made between the covenanting parties are not stated. Instead, the conditions 

imprecisely describe the content of the management plan by the subject matter the plan 

will address. In its current form , the proposed covenant of the saltmarsh will not protect 

significant habitats and wildlife within the landscape, which are recognised values within 

this landscape. 

[147] That said, we doubt that a covenant is an appropriate condition where it is 

proposed as direct mitigation for the adverse effects of a proposal. If approved, could 

the consent authority monitor the implementation of the management plan? Would not 

the monitoring and enforcement of promises made in a covenant be a private matter as 

between the parties i.e Dunedin City Council in its non-regulatory capacity and thus not 

amenable to RMA enforcement action by third parties? 

106 Transcript (Forsyth) at 41 7-423. 

241



38 

[148] The parties did not address us on the appropriateness of the covenant as a 

mechanism to address effects and so we express no concluded view on the matter.107 

We do record, however, that the applicant was encouraged to respond to the expert 

evidence and review the conditions of consent but chose not to do so. 

Outcome 

[149] We accept Dr Rate's recommendation for active management and protection of 

the saltmarsh. The proposed mechanism is not, however, fit for purpose. 

[150] Given this, the evidence does not place us in a position to make any affirmative 

finding that the proposal is not contrary to the objectives and policies or that the values 

of the saltmarsh will persist- and in that sense, are "minor". Instead we are simply left 

with uncertainty. 

The effects on the Outstanding Natural Landscape, Rural Character and Visual 

Amenity 

Introduction 

[151] We agree with Mr Forsyth that the natural landscape's "outstanding" status does 

not preclude development.108 Rather what is to be protected are those values that 

qualified the landscape as outstanding. Under the 2GP outstanding natural landscapes 

are protected from inappropriate development, and the values are maintained and 

enhanced (1 0.2.5) when the effects of change on the values are "insignificant" 

(1 0.2.5.8(DV)). 

[152] In contrast with the operative District Plan, the 2GP has a convention to describe 

the level of effects under consideration. It was very important, therefore, that the 

methodology employed by the witnesses take cognisance of this. . 

[153] The landscape evidence addresses the effects of buildings and structures within 

the outstanding natural landscape. However, the witnesses constrained their evaluation 

107 We note that as an alternative to the applicant entering into a covenant with the City Council, the 
conditions provide for a covenant with OEII Trust. 
108 Forsyth, EiC at [34] . 
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to subdivision activities (NV 1 0.2.5.11 ), perhaps overlooking the fact that this pol icy 

cross-references NV 10.2.5.6.109 In doing so, they may have been unaware that the 

effect of change on the values are to be "insignificant". Their evidence presents a 

difficulty for the court where adverse effects on values have been assessed using a 

different convention or protocol to the 2GP. To illustrate, when the landscape architects 

describe some of the level (magnitude) of some effects in terms of being "very low", "low" 

or "moderate/low" does this mean the effects are "insignificant" as contemplated under 

the provisions (2GP, 1 0.2.5; 1 0.2.5.8)? There is nothing before us which would support 

this inference. 

[154] Following the release of the decision on 2GP submissions, the planners address 

objective DV 1 0.2.5 and policy DV 1 0.2.5.8 (formerly NV 1 0.2.5(6)), asserting the effects 

on landscape values will be "insignificant". They do not point to where the landscape 

architects give this evidence. Also, absent the assessment of related land use 

consent(s), it is difficult to accept the planners' conclusion as robust. Indeed, the 

assertion that the effects will be "insignificant" is inconsistent with the landscape 

architects evidence as to the scale of adverse effects in the short to medium term (i.e. up 

to ten years) . Longer term the scale of effects for Lots 1 and 2 are contingent on the 

effectiveness of landscape treatment. While landscape architects may consider those 

long-term effects on values 'acceptable' to them, it does not follow they are saying the 

effects are "insignificant". If the effects on values are not insignificant, the proposal will 

be contrary to objective 1 0.2.5. 

Lots 4and 7 

[155] We have not assessed the effect on landscape, rural character and visual amenity 

in relation to the building platform on Lot 4. For the reasons given, it is our judgement 

that residential activity at th is location is incompatible with "filling" on the neighbouring 

site. 

[156] The appellants do not have any concern with the proposed building platform on 

Lot 7. Their objection is with the fact that the proposed lot size is less than the minimum 

provided in the District Plans. We record our agreement with the landscape experts that 

a dwelling at the · base of Mt Charles set amongst the domesticated gardens and 

shelterbelts associated with the former dwelling at this site, will not change the 

109 New policy DV 1 0.2.5.8 also uses the term "insignificant" to describe the level of effects. 
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landscape's character. 

Lots 1 and 2 

[157] Lots 1 and 2 are located on a moderately visually sensitive low ridgeline with high 

visual amenity values.110 The two landscape experts straight-out differed on many key 

aspects of this part of the development. On this occasion, we prefer Mr Forsyth's 

evidence because we have a clearer sense of the comparator landscape against which 

he was assessing the relative change and the probable consequences of change. In 

doing so he better contextualized how the landscape and visual conditions could respond 

to and be impacted by change. 

[158] Mr Forsyth orientated the court into his assessment of effects by acknowledging 

the primary effect of the proposal will be a new pattern of land use in a visually open and 

elevated pastorallandform.111 This change in the landscape will alter the composition of 

the views and, in turn, the visual amenity derived from the same. 

[159] We accept his opinion that the use of the land for this purpose on Lot 1, will have 

a moderate to high adverse visual effect on the landscape. We are very concerned with 

his advice that it is unlikely the mitigation planting on the southern slopes will establish at 

this location "without a sustained effort over a number of years".112 But even if it did, the 

planting around the dwelling and the partial removal of a shelterbelt to secure views of 

both Inlets from the ridgetop, is likely to engender its own - substantial - adverse 

effects.113 

[160] Despite the applicant not having appealed the conditions of the consent, the 

condition precluding the visibility of the dwelling on Lot 1 from any location on Hoopers 

Inlet Road was deleted.114 The evidence made clear that at its proposed location the 

dwelling would be visible from this vantage point.115 No explanation was offered for this 

change. 

110 Moore, EiC at [40]-[41]. Forsyth, EiC at [1 06]. 
111 Forsyth, EiC at [51 ]. 
112 Forsyth, EiC at [47] and [1 30]. 
11 3 Forsyth, EiC at [1 27]. 
114 Condition 3(h) of the latest set of conditions. 
115 Moore, EiC at [39]. 
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[161] Were the two building platforms to remain in their current location, Mr Forsyth's 

opinion that overall change in landscape character will likely have a moderate to high 

adverse effect is due principally to the location and elevation of Lots 1 and 2.11 6 In 

response to these concerns, he recommended the building platform on Lot 1 be 

repositioned away from the ridgetop, lower down the north-facing slopes of Varley's Hill. 

If the platform was repositioned, the change in the landscape's attributes would have a 

lesser effect. With this change, taken together with the development at the other 

platforms, his overall view was that the development would have an acceptable level of 

effect on visual amenity.11 7 While Mr Moore's opinion was that the adverse effects of the 

buildings was already acceptably low, he could also support the repositioning of the 

building platform on Lot 1.118 Their evidence was not challenged by the applicant's 

counsel, but in saying that we were not told whether the applicant agreed to modify the 

proposal accordingly. 

Proposed planting and environmental enhancement conditions 

[162] We agree with Mr Forsyth that the development of Lot 1 and 2 is unlike the 

existing patterns of development situated near the coast.119 Landform and vegetation 

will be key to successful integration of the development into both visual catchments.120 

[163] The siting of the two building platforms, Lot 2 in particular, is somewhat 

advantaged by their location relative to existing exotic and indigenous vegetation. 

Bearing in mind the elevated position, vegetation behind Lot 1 and in the foreground of 

Lot 2, together with the supplementary planting proposed by Mr Forsyth, will minimise 

the prominence of future buildings within the landscape. This affords an opportunity to 

design the subdivision in a way that will visually anchor the development within the 

landcover. However, we are mindful of there being no evident condition controlling the 

gross floor area of building within the proposed envelopes. Nor does the court have 

evidence on earthworks necessary for the creation of building foundations on sloping 

land121 or the formation of rights of way. Little insight or certainty is created by conditions 

that the earthworks should "blend seamlessly" with natural, surrounding contours.122 
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[164] We took note of the experts' recommendation that success of the mitigation and 

environmental enhancement planting depends on the process being competently 

managed and to that end they recommended a "binding management plan" .123 The 

necessity for this seems self-evident given the harsh growing conditions on the 

Peninsula. We are mindful also of the deleterious effects of the applicant's current land 

management on the covenanted wetland in Lot 4,124 and we are mindful also of its 

continuing omission to produce a management plan for the quarry. 

[165] The recommendation that the conditions be secured by a management plan was 

not, however, taken up. Instead the conditions for consent propose mitigation planting 

(referred to in conditions as "screen planting")125 be undertaken six months after the issue 

of a building consent and second, environmental enhancement planting (referred in the 

conditions as "locally appropriate indigenous species") be undertaken prior to the issue 

of the s 224 certificate. Being low in confidence about what may materialise, but 

conscious of the scale of effects on the landscape and visual amenity predicted by Mr 

Forsyth in the short to medium term, our tentative thinking is prior to construction 

commencing we would require certification by an appropriately qualified person that the 

screen planting is thriving and has established to a height sufficient to acceptably 

integrate the dwellings into the landscape. In other words, something more than a 

condition requiring the planting of plants. Alternatively, we would wish to have compelling 

evidence that there would be a greater probability of successful planting with an owner 

resident on-site. 

Other matters 

[166] Three other matters arise. 

[167] First, the building platforms and lots have common mitigation measures. The 

mitigation maintains the values identified in the 2GP in relation to the property's historic 

features and light pollution.126 

123 Landscape JWS, dated 6 August 2018 at [8] . The experts are addressing both mitigation and 
environmental enhancement planting and we assume, therefore, the management plan applies to the 
location of all the plantings. 
124 Rate, EiC at [30]. 
125 While the keys to the attached plans do not adopt these labels, we infer screen planting occurs adjacent 
to the building platforms. 
126 Appendix A3.2.3 pp 40-44. 
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[168] Second, both District Plans note the siting of roads and tracks may also threaten 

the landscape's value. The 2GP gives, by way of example of poor siting, roads cutting 

across the landform. There is no evidence that consideration was given to the 2GP's 

design recommendation that roads be in the least visually prominent area and, wherever 

possible, follow contours of the landform. 

[169] The evidence of the landscape architects was that the acceptability of the lineal 

form of the driveway to Lots 1 and 2 depends on the existing plantings either side of the 

proposed accessway. Mr Moore recommended the conditions of consent secure the 

retention of these plantings and under cross-examination he agreed there was room to 

better integrate the driveway into the landscape with additional planting, although he was 

not in a position to make recommendations.127 The applicant did not respond by 

proposing amendments to either secure the existing plantings or to augment the same. 

[170] Together with the quarry, the existing track detracts considerably from the visual 

amenity otherwise afforded by this landscape. The development affords an opportunity 

to undertake remedial work by upgrading of the carriageway. 

[171] The landscape plantings east of the track serve to reinforce the track's lineal 

alignment. Without additional landscaping, the lineal profile of the access is likely to 

become more emphasised when the carriageway is formed to the requisite standard, 

including the concreting of the most visible section. If the applicant wishes to pursue the 

application it will need to consider whether the existing landscaping can be augmented 

to reduce the lineal profile of the accessway and propose conditions of consent that 

properly secure the landscape planting. Considered advice is required on the appropriate 

colour tint of the concrete.128 

[172] Third, we have signalled above our misgiving that the applicant has not applied 

for all necessary consents. By its own admission this most certainly involves the consent 

required under operative DP rule 14.6.1 (a) for the erection of buildings within a 

Landscape Building Platform and, we think, the corresponding provisions in 2GP DV rule 

16.3.4. From our reading of the plan it appears highly likely that consent for earthworks 

is also required under 2GP DV Section 8A.1 and possibly other rules as well. 

127 Transcript at 408-409. 
128 Mr Forsyth, EiC at [106] recommended a sand tint and Mr Moore, EiC at [40(t)]. 
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[173] It is well established that "where more than one resource consent is required for 

a proposal, applications for all consents required should be made at about the same 

time".129 The reason for this is set out in the well-known case of AFFCO New Zealand 

Limited v Far North District Council and Northland Regional Counci/.130 Quoting directly 

from Judge Sheppard: 

The application needs to have such particulars that the consent authority would need to be 

able to have regard to the effects of allowing the activity, and to decide what conditions to 

impose to avoid, remedy or mitigate adverse effects without abdicating from its duty by 

postponing consideration of details or delegating them to officials. (The limits on delegation 

were authoritatively described in Turner v Allison [1971] NZLR 833; 4 NZTPA 104(CA)). 

[174] In the circumstances of this case, we remain to be satisfied why it is appropriate 

to grant subdivision consent in the absence of application for all consents required, 

particularly in relation to the earthworks consents. We are mindful of objective 18.3.4 in 

the operative DP and its direction that subdivision activity consents should be considered 

together with appropriate land use consents and heard jointly. We tend to the view that 

the earthworks and subdivision activities, at least, are integral and should have been 

bundled together in a comprehensive application. We are reinforced in this view by the 

assessment matters for subdivision activities that direct us to the appropriateness of any 

building platform including its location in relation to any vehicle access or service 

connection (cl 18.6.1 (h)). While we have an indicative two dimensional location of the 

accesses, in the absence of any application for earthworks consent, we are uncertain 

which evidence is led to satisfy the court that the building platforms are appropriate. Does 

not the potential scale of the earthworks associated with the platforms and vehicle access 

together with an unknown risk of land instability131 in some areas, support a 

comprehensive assessment of the proposal? 

[175] Moreover, the appropriateness of a building platform in an outstanding natural 

landscape is addressed in the same provision and includes consideration of restrictions 

of floor area and height of buildings and associated development. While each building 

platform is dimensioned 30m x 40m, we do t:JOt understand this represents the restriction 

X. s\:.AL 0f:~129 AFFCO New Zealand Limited v FarNorlh District Council and Northland Regional Council Decision A6/94 
-<<' ..y~ at 13 ft. We expect that the reference in AFFCO to "about the same time" recognised that in that case there 

I'> •• ~ .. , ~ were two respondent consent authorities. That is not the case on the current proceedings. 

~~~fit. \1-.d ;.;:~.:. 130 
Decision A6/94. 
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in floor area. Indeed, the scale of the buildings, other than their maximum height, is 

unknown in spite of this being a matter identified in the operative District Plan (at least) 

for assessment.132 

Effects on the environment (s 1040 (1)(b)) 

An alternative baseline environment and proposed density of development 

[176] The grounds of appeal include the allegations that the decision: 

(a) unlawfully assessed the magnitude of effects of the application against an 

erroneous permitted baseline; and 

(b) unlawfully assessed the magnitude of effects of the application against an 

erroneous determination of the existing environment. 

[177] Taken at face value, these grounds of appeal are somewhat unexpected as the 

decision does not refer to a permitted baseline applying and the findings of the 

Commissioner on the existing environment do not extend beyond the statement that he 

accepts the description of the environment contained in a council officer's report and in 

the application. 

[178] Elsewhere in the decision the Commissioner also observes that both the 

operative and proposed District Plans anticipate a greater degree of development than 

what is proposed by the applicant. Indeed, the Commissioner concludes the application 

presents a better approach to managing the effects on the environment than the "cookie 

cutter approach" afforded by the rules in the District Plan.133 

[179] Leading on from that, counsel for the applicant, Mr Page, developed a theory of 

the future environment to which he would have the court give weight. He reminded us of 

the High Court decision of Queenstown Central Ltd v Queenstown Lakes District 

Counci/,134 a case also concerning non-complying activities. Our judgement, he 

submitted, about the future environment and assessment of the effects of the proposal 

under s 1 04D(1 )(a), must be made having regard to the provisions of the operative 

132 Transcript (Moore) at 11 3-114. 
133 Dunedin City Council decision on Resource Consent Application SUB-2016-58, LUC-201 6-336 and LUC-
2006-370881/C at 16 and 17. 
134 [2013] NZHC 815 (HC). 
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District Plan. 135 "[T]he 'real world approach' requires more than simply ignoring the reality 

that the future may look very different". Indeed, were this consent not to be upheld the 

applicant says the real world may be considerably more impacted by alternative 

development scenarios that are supported by the provisions of the operative District 

Plan. 136 

[180] Mr Page frankly admitted his argument was to overcome the directive policy in 

the proposed DP to: 

Avoid residential activity in the rural zones on a site that does not comply with the density 

standards for the zone, unless it is the result of a surplus dwelling subdivision (policy 

16.2.1. 7).137 

[181] Giving planning evidence on behalf of the applicant, Mr Cubitt was charged with 

establishing the future environment if the applicant were to proceed with a "complying" 

subdivision or alternatively, with a proposal to establish residential activities on the 

property's existing titles. 138 

[182] Mr Cubitt's evidence was that, subject to compliance with minimum lot size, the 

District Plan's density rules give rise to a "yield" in the range of 7 to 18 dwellings139 

depending on the development scenario elected. Mr Cubitt could give credence to this 

"future environment", which includes the 185 ha Farm Block, because of his 

understanding that Dunedin City Council will never refuse an application for subdivision 

that complies with the minimum lot size rule under the operative District Plan.140 

[183] In contrast with the above, the principal benefit of the proposal under appeal is 

that only four new dwellings are proposed and the Farm Block will be subject to an 

amalgamation covenant (condition 2(d)) and a consent notice registered on the title 

precluding further residential development of the land (condition 3(r)).141 Mr Cubitt's 

evidence was that the consent notice only "partially reflected" what was intended. 

135 Page, opening submissions at [35) referring to paragraphs [35) and [66j of Queenstown Central Ltd v 
Queenstown Lakes District Council. 
136 Page, opening submissions at [36). 
137 Transcript at 466. 
138 Page, opening submission at [34). 
139 Cubitt, EiC at [67]. We have already commented on the level of density anticipated under the existing title 
structure or a "cookie cutter'' 15 ha lot subdivision. 
14° Cubitt, EiC at [71 ]. 
141 Recognising the exception for one more dwelling in the circumstances stated in this condition. 
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However, he did not correct the condition by proposing an amendment.142 

[184] In a separate condition, a consent notice is to be registered stating residential 

development shall not be permitted on Lot 6 and that it could not be used with other land 

to meet the density requirements for a dwelling on other land (condition 3(s)). 

Discussion 

[185] Returning to Queenstown Central Limited v Queenstown Lakes District Council, 

this case concerns an appeal to the High Court against the decision to grant of resource 

consent to build a Mitre 1 0 and Pak'nSave at Frankton Flats, Queenstown. The 

applications were directly referred to the Environment Court which, in separate decisions, 

granted consent. 

[186] Allowing the appeals, Fogarty J found the Environment Court had created an 

artificial future environment. 143 This had come about when the court applied Queenstown 

Lakes District Council v Hawthorn144 in a way that removed from its consideration the 

operative District Plan's objective for Frankton Flats.145 For context, the relevant 

objectives and policies of the operative District Plan follow: 

Objective 6- Frankton 

Integrated and attractive development of the Frankton Flats locality providing for airport 

operations, in association with residential, recreation, retail and industrial activity while 

retaining and enhancing the natural landscape approach to Frankton along State Highway 

No. 6. 

Policies: 

6.1 To provide for the efficient operation of the Queenstown airport and related activities 

in the Airport Mixed Use Zone. 

6.2 To provide for expansion of the Industrial Zone at Frankton, away from State Highway 

No. 6 so protecting and enhancing the open space and rural landscape approach to 

Frankton and Queenstown. 

142 Cubit!, EiC at [26). 
143 Cross Roads Properties Ltd v Queenstown Lakes District Council (2012] NZEnvC 177; Foodstuffs (South 
Island Ltd v Queenstown Lakes District Council [2012) NZEnvC 135 at [85). 
144 [2006) NZRMA 424 (CA). 
145 At [49). See also Environment Court decision Foodstuffs (South Island) Limited v Queenstown Lakes 
District Council [2012) NZEnvC 135 for Pak'n Save at [104]-[1 05] for discussion on Queenstown Lakes 
District Council v Hawthorn. 
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[187] A proposed District Plan for Frankton Flats area had also been notified (referred 

to by the High Court as PC 19(CV)). The overall purpose of PC 19(DV) was the completion 

of the rezoning of Frankton Flats for urban activities, implementing the above objective 

and policies.146 PC 19(DV) was, however, the subject matter of several appeals and, 

agreeing with the Environment Court, Fogarty J found that' the ultimate shape of 

PC 19(DV) was difficult to forecast.147 

[188] While Frankton Flats was zoned General Rural under the operative District Plan, 

that plan recognised the area would be urbanised.148 There was no suggestion that 

Frankton Flats would remain undeveloped as rural land, indeed it was going to be the 

setting of intensive development.149 As a consequence of the Environment Court's 

decision, Fogarty J found that the court had not considered either the subject site or the 

receiving environment as a place where industrial activity may occur under the operative 

District Plan; an approach which Fogarty J held was contrary to objective 6 of the 

operative plan which expressly provides for this activity .150 This precluded an 

assessment of the effects of the proposed retail activities on the environment and of any 

determination whether those effects "will be" minor under s 1 04D(1 )(a). It is in this 

context that Fogarty J remarked there needed to be a "real world" approach to analysis, 

without artificial assumptions, creating an artificial future environment".151 The High Court 

held this was a significant error of law.152 

[189] In summary, we understand Queenstown Central Limited v Queenstown Lakes 

District Council to say that the environment is not circumscribed solely by its natural and 

physical attributes "but is also shaped by the uses of land detailed in the provisions of 

the District Plan". 

Strategic propositions 

[190] Mr Page's submission is developed under the heading "Baseline" and we infer 

the applicant's strategic proposition is that there is a level of development that could occur 

146 Queenstown Central Ltd v Queenstown Lakes District Council (201 3] NZHC 815 (HC) at (25). 
147 Queenstown Central Ltd at [33). 
148 Queenstown Central Ltd at [23]. 
149 Queenstown Central Ltd at [39]. 
150 Queenstown Central Ltd at [48]-[49]. 
151 Queenstown Central Ltd at [85). 
152 Queenstown Central Ltd at [85). 
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within the environment and this level is the "baseline" above which, or in relation to which, 

this proposal is to be assessed. Alternatively, the court should give weight to the expert 

opinion that the proposed development is an improvement on an alternative which the 

applicant may proceed with if it is unsuccessful on appeal. 

[191] We find, however, the applicant's approach to be novel and unsupported by 

Queenstown Central Limited v Queenstown Lakes District Council. Following 

Queenstown Central Limited v Queenstown Lakes District Council we have no hesitation 

in finding that within the rural environment some level of residential development is 

acceptable. This is consistent with the objectives for the area under both the operative 

and proposed District Plans. 

[192] Unless the future environment was one that was permitted and for which .no 

consent was required, the applicant cannot overcome the directive policies in the 2GP in 

the way proposed. Instead, the applicant needed to engage with the content of the 

District Plans. 

[193] The argument overlooks the salience of the application's non-complying activity 

status and its engagement with a wider range of policy considerations than what would 

arise for a restricted discretionary activity. It also overlooks the fact that residential 

activities and possibly earthworks require consent under both District Plans. Put another 

way, Mr Cubitt's environment wherein there are an additional seven to 18 dwellings, is 

not one that is permitted under either plan. 

[194] We must .assume that a consent authority, properly seized of its jurisdiction would 

know that it can either grant or refuse resource consent for a restricted discretionary 

activity (s 1 04C) or for that matter a non-complying activity under s 1048. And the same 

consent authority would make its decision having assessed the merits of the application 

against the relevant objectives and policies of the District Plan; R J Davidson Family Trust 

v Marlborough District Counci/.153 

[195] We do not accept Mr Cubitt's assertion that the lots under minimum lot size 

support productive use of the land.154 Apart from his lack of expertise to offer this opinion, 

what he says fundamentally cuts across the grain of both District Plans. While we do 

153 R J Davidson Family Trust v Marlborough District Council (201 7] NZCA 316 at [74]. 
154 Cubitt, EiC at (1 54], Transcript at 225. 
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accept that not all rural land has the same productive capacity, the rules in the 2GP are 

sensitive to context and minimum site size varies across different parts of rural Dunedin. 

[196] By stipulating a minimum lot size the District Council is working on the level of 

residential density in rural areas for a number of stated purposes. The applicant 

approached the density provisions in each District Plan as if they anticipate a certain yield 

of residential dwellings within the rural environment. The idea that subdivision could be 

laid out in a "cookie cutter" style to yield 7 to 18 dwellings presumes little or no attention 

need be given to this complex challenging land form; the values of the environment or 

the productivity of rural land. 

[197] Under the applicant's approach the objectives and policies are met by removing 

from rural production 23.2 ha of land for residential development (Lots 1, 2, 4, 5 and 7) 

and by jeopardising the rural activity occurring on a further 38 ha (Lot 3). Our approach 

is more straightforward: the provisions are met when residential activity takes place at a 

level of density where all sites retain their productivity and the values of the environment 

(in context, the ecological and landscape values) are maintained. 

Outcome 

(198] We decline to give weight to the baseline environment based on an application of 

Queenstown Central Limited v Queenstown Lakes District Counci/.155 

[199] Mindful that the decision version of the 2GP may be appealed, we find the· 

proposed eight lot subdivision to be inconsistent with objective 16.2.1, policies 16.2.1.5 

and 16.2.1.7 and objective 16.2.4, policy 16.2.4.3(a) and (d) and in tension with objective 

18.2.1 of the operative district plan. 

[200] We are unable to reach a view on the balance of the objectives and policies of 

both District Plans, given that the proposed consent conditions are poorly drawn and 

likely ineffective for their purpose. 

155 [201 3] NZHC 815 (HC). 
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Overall Outcome 

[201] For the above reasons, the following decisions are final: 

(a) decline in part the application for subdivision insofar as it concerns the 

creation of Lots 3 and 4; 

(b) decline to give weight to the baseline environment based on an application 

of Queenstown Central Limited v Queenstown Lakes District Counci/; 156 and 

(c) reject the submission that there is an adverse effect on the amenity enjoyed 

at the adjacent property owned by the appellants Ms M Bardell and Mr G 

Granger. 

Directions 

[202] We direct that by Friday 8 February 2019: 

(a) the applicant will advise whether an amended Lot 1 building platform is to 

be located in accordance with Landscape JWS 6 August 2018; 

(b) if the application for subdivision consent and necessary land use consents 

are to be pursued, the applicant is to propose amendments to the following 

subdivision conditions responding to the issues raised by the court and 

provide expert evidence confirming the content of the conditions (as 

indicated): 

1. Condition1: invalid condition; 

2. Condition 2(d) and/or condition 3(r): the content of the consent notice 

is to be confirmed; 157 

3. Condition 2(d): we have yet to be satisfied that the amalgamation 

covenant is an appropriate mechanism. Contrary to what Mr Cubitt 

said, could not the agreement to hold with parcels of land be varied 

by the agreement of the promisee (City Council)? Condition 2(d) is 

inconsistent with condition 3(r) which addresses the land as an 

"amalgamated site" and second, provides OT references; 

4. Condition 3(c): again we are yet to be satisfied that a covenant is an 

appropriate mechanism. It is our preliminary view that it is not. The 

156 Queenstown Central Ltd v Queenstown Lakes District Council [201 3) NZHC 815 (HC). 
157 Cubitt, EiC at [26). 
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court will not approve a covenant unless it knows the promises made 

or alternatively, the conditions that the management plan will 

implement. Expert evidence confirming the content of the 

promises/conditions is required together with amended plans clearly 

showing the aerial extent of the land to be covenanted; 

5. Condition 3(d): the court will not approve the QEII covenant; 

6. Condition 3(f) - (g); 3(i) (xi-xii): as currently worded the court has a 

low level of confidence that if implemented, the conditions will reduce 

to the level provided for in the District Plans, the adverse effects on 

landscape values and rural character. The same concern arises in 

relation to Lots 2 and 7; 

7. Condition 3(1) and (m) (Lot 3) and condition 3(n) and (o)(x-xii) (Lot 4): 

the court has declined the creation of these two lots. It follows the 

conditions will need reviewing generally and specific consideration will 

need to be given to the impact, if any, on the roadside landscaping of 

the quarry site under RMA 2006-1124 and any other consequential 

changes that may be required; 

8. Advice Note 16 to subdivision consent SUB 2016-58 should be 

amended by deleting the text that commences "In this case ... "; 

9. Regarding the land use consent conditions pertain to dwellings on 

Lots 1, 2 and 7, in the absence of any resource consent application 

for the dwellings, the parties are to confirm these conditions are not 

applicable. 

(c) should the applicant elect not to pursue the course at (b) above it is to file 

and serve advice of this by Friday 8 February 2019. The court will then 

proceed to issue a final decision; 

(d) should the applicant decide to address the matters raised in this decision, 

further directions will be made. At this stage, it is our tentative view that the 

hearing will need to be reconvened. 

For the court: 

E Borthwick 
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Introduction 

[ I ]  T l ~ e  appellants, the Guardians of Palcu Bay Association I11c (the "Guardians"), 

appeal a decision of the Environment Court dated 22 November 201 0 granting various 

resource consents for the establishnlent and operation of a nlarina at Palcu Bay in 

Tairua I-Iarbour. ' 

[ a ]  The notice of appeal alleges that the Environmeilt Court erred I11 law in 

deciding that the proposed marina developlnent would not be contrary to the 

objectives and policies of the Wailtato Regional Coastal Plan. As is noted below, this 

allegation is particularised. Eight separate lnatters are raiscd and detailed grounds of 

appeal are set out. 

[ 3 ]  The first respondent, the Waikato Regional Co~lilcil, granted the consents for 

the proposcd development. It was served wit11 the notice of appeal. It advised that it 

abides the decision of the Court. It considered that the relevant argunlcnts could and 

\vould bc properly presented by the appellant and by the sccond respondents 

rcspcctively. 

[4] The second respondents, Tairua Marine Limited and I'acific Paradisc Limitcd 

('jointly the 'Lappli~ant~"),  are the members of an unincorporated joint venture which 

was fbnned for the purpose of applying for the requisite consents needed for t l~e  

dcvelopment and operation of the marina. They oppose the appeal, and say that the 

Eilvironlnent Court made no error of law in up1.1olding the grant of thc various 

consents by the Wailcato Regional Council. 

Factual B;~cliground 

(51 Tllc applicants have, for a numbcr of years, aspircd to devclop a ~narina at  

I'alcu I3ay alongside reclailncd land in which tl~cy have an interest. Palcu Bay is on the 

eastern coast of the Coroinandel Peninsula. It is just inside and to the north of thc 
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entrance to Ihirua I-Iarbour. There are nearby settlements. Pauauui is inliliediately to 

the soutli and Tairua is to the east. 

161 Relevantly, in or about 2002 or 2003, the applicants sougllt tlic introduction of 

marina zones into the relevant planning docunlents. They were s~~ccessful. The 

planning map in the now operative Wailtato Regional Coastal Plan shows two marina 

zones in Paltu Bay: Tairua Marina Zone 1 and Tairua Marina Zone 2. The background 

detailing tlle applicant's endeavours to develop the area are summariscd in the 

decisions of the Environnleilt Court which introduced those 

171 Following the introduction of the marina zones, the applicants applied for 

consent to develop a 150-best11 inarina in Paltu Bay. That proposal bccalnc known as 

"Option 5". Option 5 was for a 150-berth nlarina occupying tile whole of tlle area of 

seabed in Tairua Marina Zone 1, and part of the area in Tairua Marina Zone 2. It was 

proposed that there would be a substantial reclamation of part of Paltu Bay on the 

northern perimeter of the nlarina basin, wit11 a rock wall on the basin's western and 

so~lthern perimeters. The proposed Option 5 inarina was to be dredged to a depth of 

tl~ree metres and it was intended that boats would access the nlarina via a drcdgcd 

access channel which runs adjacent to a nearby beach ltnown as Esplanade Beacll. 

(81 Tlle Option 5 proposal was declined by the Wailtato Regional Council and on 

appeal by tlic Environment Tile Environment Court's decision was upheld by 

this ~ o u r t . ~  

[9 ]  Tllc applicants then reconsidered their plans and ultin~ately they pronloted a 

rcviscd dcsign Itnown as "Option 55". Option 55 involves a 95-berth marina, ~iiostly 

\vitliin Tairua Marina Zone 1, although partly within Zone 2. The total area covcred 

by the proposal is 2.1 hectares. It involves less reclamation tllaii Option 5, and it is 

intcildcd that thc inarina basin will be surrounded on its outer periineter by a I'VC sea 

wall. 111 cotninon with Option 5 ,  boats entering and leaving the marina will be 

recluircd to use a dredged channel adjacent to Esplanade Dcacli to access the 

' I'oclfic I'crradr5e Ltd v Wrrlkato liegroncrl Couricil EnvC Auckland A8612002, 26 April 2002 
(tnteritn decision) and Paclfic Para~//se LlcJv bvarkuto Regronrd Colincll EnvC Aucltland 
A 139/2003,20 August 2003 (final decision). 

' E ~ I ~ L I L I  A4ur1ne Lld v W~r~ka fo  Regroncrl Coztncrl EnvC Aucltland A 10812005, 1 .July 2005. 
Errrzia Marlne Ltd v Wmlkato Regrona/ Councrl IIC Auclcland C1V-2005-485-1490, 29 .lunc 2006. 
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Tairua Harbour mouth and the open sea. The dredged channel l~owever l ~ a s  a slightly 

different alignment from that proposed for Option 5, and its dredged configuration will 

be different. 

11 O] The Option 55 application came before the Wailtato Regional Council, which 

apl3oitlted conllnissiollers to consider it. The commissioners reconilllended that the 30 

or so co~isents rcquired for the establishment and operation of the marina sl-tould be 

grantect, and tlie co~lncil adopted that recommendation. Tlle decision included a 

number of conditions. 

[ I  11 A nulnber of land use consents were also required and they were granted by tlie 

Thames Coromandel District Council, sub.ject again to a nuinber of conditions. 

1121 Tlie applicants, the Guardians and the Director-General of Conservatioll 

appealed the decisions of the Regional and District Coullcils to the 

Elivironment Court. The applicants and the Guardians reached agreement, settling the 

appeals as to the co~lditions attaching to the land use conse~lts. The appeal by tlie 

Director-Gci~eral of Conservation was also settled. The live issue before tlie 

13nvironnient Court was the grant by the Regioilal Council of some 30 or so consellts 

required for tile developlnent and operation of the proposed marina. The Court upheld 

t l ~ c  grant of the consents. At t l ~ e  same time, it recoclllneildcd to the Minister of 

Conservation that restricted coastal activity consent should be granted for tlie 

necessary rcclamatioi~ worlcs, the erection of an outer sheet pile retaining wall, and the 

rcalig~imel~t and diversion of a stream within the bay. The present appeal has resulted. 

'I'he E~lvironrncnt Court's Decision 

[13] The E~lvironment Court ilitroduced its decision by discussing the application, 

tlic parties, and the conse~lts sougl~t. 

11 41 The Court noted that the proposal before it was tile latest in a lo11g history of 

attcnlpts to establish a lllarina in Palm Bay. It recorded the en~phasis the Guardians 

had placed 011 the earlier decision on Option 5.  11. colnpared the Option 5 proposal and 

thc Option 55 proposal by reference to a table as follows: 
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Option 5 

The Court noted that Option 55 focussed on the salile location within thc T alrua ' 

Option 55 

Capital excavation 
Annual excavation 
Marina basin area 
Reclamation area 
Lengtli of external wall 
Length of inter~ial wall 

Harbour, but wit11 a smaller footprint and a slightly different aligiiinelit for the access 

channel. It recorded that the materials proposed for the ~liarina wall were plastic sheet 

1 42,000m3 
23,500111~ 

4.1 ha 
3.81ia 
580m 
280111 

piling with. concrete capping, ratlier than rock as was proposed for Option 5 .  It noted 

95 Number of bet-tlis 
40,000111' 
5,000111' 

2.1 lia 
0.13ha 
480111 
3 00m 

that Option 5 5  included the realignment of a creek known as Grahalils Creek to follow 

150 

its original course around the periphery of Palcu Bay. It thea stated as f o ~ l o w s : ~  

[17] riTliis comparison coi~firms a significant differe~ice in scale between the 
two proposals, although tlie number of berths represents only about 50% more 
than the current proposal. The capital excavation volulne for Option 5 was to 
liave been over three times greater; annual excavation volume over four t i~ncs 
greater; the basin area double; and tlie reclamation area four times larger. 

[18] The most notable difference between Option 5 and Option 55 is tlie 
significant red~~ct ion  in tlie footprint of tlie marina. The applicatio~i now 
almost entirely fits within the footprint for the Tairua Marina Zone I (TMZ I) 
shown in the Wailcato Regional Coastal Plan (the Coastal Plan) as amended 
by tlic Court in its 2002 and 2003 decisions. Option 5 occupied all of TMZ I 
atid a large area within Tairua Marina Zone I1 (TMZ 11). . . 

11 51 Tlle Court tlien analyscd tlie decisiolls wliicli 11ad been given i l l  relation to tlie 

Option 5  application. It noted tlic argument subniitted on behalf of tlie Guardial~s that 

a number of filldings in tliese decisio~ls were binding on it, and that tliere was issuc 

estoppcl in various respects. It observed as follows:" 

1281 We liave already noted tlie significant difl'erenccs in scale between 
Option 5, as considered in the previous decision, and Option 55, as proposed at 
this hearing. As a coilsequence there are differences in botli the 11ature and 
scale of effects (including botli positive and adverse effects) lxtwecn the two 
~ x o ~ o s a l s .  Mr Casey was not arguing issue estoppel with respect to the 
evaluation of effects except for Esplanade Beach. llowevcr, cvcn those 
f?ndi~igs are directly related to the nature and scale of effects and the proposcct 
conditions of consent for Option 5. As such we do ~ i o t  consider the findings of 

5 rtrl~xa A4~1rlt1c Ltd v bvcrrltalo Reg~onal Council [20 101 NZEnvC 398 at 11 71 and 1181. 
"bid, at 1281 and [29]. 
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tlie previous decision binding when considering tlie effects or when evaluating 
[lie significance of those effects in relation to the policy fi-amewosl<. 

[29] We do accept that the policy framework itself and the seceiving 
environment are largely ~~nchanged.. . 

[I61 The Court then analysed the existing envirollnlellt and the relevant plannillg 

instruments. It focussed on the New Zealand Coastal Policy Statement, the I-Iaural<i 

Gulf Marine Park Act 2000, the Wailcato Regional Policy Statement and the Wailtato 

Regional Coastal Plan. It observed that the Coastal Plan was the key planning 

doc~tment and it set out the ltey policy provisions. 

1171 The Court then considered the status of various aspects of the proposal. It 

concluded that the lnarilla proposal should be assessed as a wl~ole, and as a non- 

conlp lying activity. 

[I81 The Court then dealt with the key elements of the proposal and considered the 

effect on the environment of each, concentrating on coastal processes, water quality, 

lllarine and avian ecology, landscape, natural character and visual amenity, general 

arncnity and recreation, econolnic and social benefits, and tangata whcl3ua 

relationships to water and land. 

1 9  I11 relation to coastal processes, it concluded that the effects of dredging and 

dcpositioll were to be regarded as minimal and discoiunted as de minimis. It col~cludcd 

that the cn'ect of the marina, the diversion of Grahanls Creel< and dreciging on coastal 

processes would be minimal. It also considered that there were potential anlenity 

bencfits in providing sands to eroding beaches. 

[20] In relation to water quality, it considered that there was potential for 

contaminants, but accepted evidence presented for the applicants that that risk coiild be 

managed by appropriate rules for lnarina users and the provision of hcilitics for 

scwagc disposal. It considered that tidal flushiilg of the marina woitld hc sufficient to 

maintain water quality wit11 appropriate ~narilia rules in place, but indicatccl that tllc 

marina would need to be managed carefully to ensure a very low rid< of 

contaminatio11. It collsidered that the conditions of consent should specify in more 
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detail the matters to be addressed by a ~narina management plan. It indicated the 

v a r i o ~ ~ s  nlatters that plan should address. 

1211 In relation to marine and avian ecology, it concluded that after the construction 

and re-establisl~ment period, the effects would be minimal. 

1221 I11 relation to landscape matters, it assessed the proposal in the context of an 

outstanding landscape, and concluded that the proposal would not detract from that 

landscape although it would have low to moderate effects on the landscape of 

Paltu Bay. It concluded that the impact of the activity on identified natural character 

values would be less than minor, and that solile aspects of na t~~ra l  character would be 

preserved, and perhaps even enhanced. It concluded that tlie overall effects of the 

proposed marina on visual amenity would be low to moderate. 

(231 Dealing with amenity and recreational issues, it considered that the worlts 

would have some beneficial anlenity effects, and that s o ~ n e  recreational activities such 

as bird watching would not be adversely affected. It did not consider that there would 

be any general amenity and recreational effects which would be more than minor, and 

that when considered in terms of the provisions of the district plan and tlie Resource 

Management Act 1991 (the Act), the worlts were acceptable. It acl<nowledged that 

Esplanade Beach is a popular recreational venue and that it is used by families for 

swimming. It did not however consider that there was any great risk of adverse effects 

on water quality. 

[24] In reacl~ing these various conclusions, the Court referred to the earlier decision 

on Option 5 on a n ~ m b e r  of occasions. As noted in the decision, it adopted various 

aspects of the dccision of the Environlnent Court in the previous case.7 

[25 1 The Court t l~cn considered the relevant statutory criteria, and concluded that 

thc proposal co~tld not con~ply with s 104D(l)(a) of thc Act because the aclvcrsc 

ef'i'ccts on landscape and visual anlenity wl~en assessed from viewpoints close to the 

sitc would be nlore than minor. However, it went on to conclude that tlie proposal 

would not be contrary (in the sense of repugnant) to the objectives and policies of the 

7 Ibid, at [40]. 
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coastal plan or the regional policy statement, and that accordingly, thc requisite 

thrcsliold detailed in s 104D(l)(b) was met. It then went on to consider s 104 and Part 

2 of the Act and reached the followii-~g c o n c l u s i ~ n : ~  

111 the end we consider that the applicatiot~ can be granted consent, provided 
that a set of conditions generally as outlined, and with improvements cliscusscd 
during the coiirse of the hearing and in this decision, is adopted. In particulal., 
the Court is anxious to see final designs showing more detail in relation to 
landscaping and the treatmel~t of the north-eastern area and access to thc 
offshore pontoon. The conditions should explicitly address the water q~~a l i t y  
monitoring programme and the proposed n~arina managemet-tt plan. 

1261 The Court invited the applicants and the parties to discuss the final conditions. 

That occurred, and followillg a hearing on 3 1 March 201 1, the Court issued a filrther 

decision confirillilig the grant of the resource consents sought and detailing tlie 

conditions attaching to them.9 

'f he Notice of Appeal 

1271 As noted above, the notice of appeal alleges that the Environn~ent Court erred 

in law il l  deciding that the proposed marina developnlent was not contrary to the 

ol~jectivcs and policies of the Wailtato Regioilal Coastal Plan. Syccifically, it raises 

t11e following questions: 

(a) Whether the Environment Court erred in law in fillding that the 

proposed marina is not contrary to Policy 3.1.4B, wl-~ich requires that 

tidal flushing rates are adequate to ensure pre-existing water quality is 

maintained or enhanced both within and adjacent to thc inaril-~a basin, 

and that the use is colnpatiblc with recreational values and uscs of the 

l~arbour. 

(b) Whetl-~er the Court erred in law by not referring to I'olicy 3.3.1 wllich 

recl~rires tlrat existillg recreational values (ilzcluding coastal recreatiol~al 

opportunities) are maintained. 

"bid, at 12391. 
1 T ? Z I ~ ; L I N  MLII"~ML' Lfd v Workitto Iiegional Council [20 1 11 NZEnvC 16 1 .  
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(c) Whether the Court erred in law in finding that the proposal is not 

contrary to Policy 6A. 1.1 which requires that potential adverse effects 

of nlarina developlnent be avoided, reniedicd or nlitigated by the 

conditions of consent. 

(d) Whether the Court erred in law in finding that the proposal is not 

contrary to Policy 6A.1.2 wl~icll requires tliat the nlarina will not 

compromise safe recreation. 

(e )  Whether the Court erred in law in finding that the proposed marina was 

not contrary to Policy 6A. 1.3 whicl~ requires integrated management of 

the marina facilities, adjacent land based activities, public access to the 

coastal marine area, and coastal recreational expectations. 

(0 Whether the Court erred in law in mal<ing findings in respect of which 

there was no evidence or the only evidence was to the contrary. 

(g) Whether the Court erred in law in disregarding andlor not following the 

findings of the Environinent Court in Iliriruu Marine Lfd  v Ifirilc~rlo 

Reyioaal ~ounc i l , "  that a marina in the proposed location is contrary to 

Policies 3.3.1, 6A.l.I and 6A.1.3. 

(h) Whetl~er the Court erred in law in finding that conditions it proposed in 

respect of a marina managenlent plan and water quality monitoring 

could be talcen into account in assessing the adverse effects of tlie 

proposal for the purpose of determining wl~ether it is contrary to the 

policies (other than I'olicy 6A. 1.1). 

Appeals under s 299 of the Act 

(281 Section 299 of the Act provides that a party to a proceeding before the 

Environment Court may appeal to tliis Court on a question of law. There is no right of 

appeal on the facts. The onus is 011 the appellant to idelltify a question of law arising 

1 0 Ilirrrua MCII .~MC Ltd v Waikoto Regional Cozrncil EnvC A~lcltland A 10812005, 1 July 2005. 
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out of the Environment Court's decision and then to denlonstrate that the question of 

law has been erroneously determined by the F,nvironment Court." 

[29] It was colnnlon ground that the approach to be taken by this Court is that 

dcrivccl from the decision of the Full Court of the High Court in Cozlnt~io~v~ Pro~~e~. t ies  

(Nortl?loncis) Lld v D~medi~q City ~o t lnc i1 . l~  A question of law arises where the 

Ei~vironment Court: 

(a) applied a wrong legal test; or 

(b) canle to a conclusion without evidence, or one to which, on eviclence, it 

could not reasonably have come; or 

(c) took into account matters which should not have been talten into 

account; or 

(d) failed to take into account matters which it should have talten into 

account. 

1301 Curiously, the Act does not detail the powers of the High Court on a successfi~l 

appeal. Rather, r 20.19 of the High Court Rules applies. 

[3 11 Relief ought not to be granted unless an identified error of law has materially 

affcctcd the Environ~llent Court's decision.I3 The Environ~nent Court is the sole 

decisiol~ malter responsible for the balancing process required ~lnder the Act, and that 

process is an integral part of the consideration of resource nlanagcmcnt conscnts unclcr 

s 1 04.14 The weight to be given to the assessn~ent of relevant considerations is for the 

Environment Court and is not for reconsideration by this Court as a point of law. 1 5  

' I S'~,rrtl.l v 17irk~rpuna Crty Councrl ( 1988) 13 NZTPA 156 (tIC). 
I COL~M~LIIOIVII PI .O/ I~ I -~ ICS  (NorthlunU') Ltd v Dunedrn Crtji Coz/ticrl [ 19941 NZRMA 145 (1 1C) at 153 

(IIC); see also N~cholls v D I J ~ Y I C ~  C ~ Z I I I C I /  of P q a k u r ~ l  [ I  9981 NZRMA 233 (HC) at 235. 
11 Coz/nldol~l~i~ PI-opcrtres, at 153; UP 0 1 1  New ZculnntJ Lfd v Wortaker.e Crtji Cnuncrl [ I  9961 NZRMA 

67 (1 IC) at 69; firends and Cornrnzmrty of Ngawha Inc v Mrnrster oJ Correctrons [2002] NZRMA 
40 1 ( I  IC) at 1221. 

14 A/lu1./1711y v lioclney Drstrrct Cozincrl [2004] 3 NZLR 42 1 (EIC) at [I I]. 
I S  Mol-rartv v No1.111 Sliore Crty Cozr~crl [I9941 NZRMA 433 (HC) at 437; H L I I I ~  v Az/c/clm~d C I O ~  

C'ortncrl [ I  9961 NZRMA 49 (11C) at 54; Slcrnner v E(ur~inga DIJ~I-ref C 'OZ/MC~/  1IC Aucl<latid 
AlYX102, 5 March 2003 at 1131. 
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1321 It was also colnrnon ground that the Court must be vigilant in resisting attel~~pts 

by litigants disappointed by Environment Court decisions to use appeals to the 

High Court in an endeavour to re-litigate factual findings made by the Environment 

court.16   his Court can only intervene in such situations where the 

Eilvironnlent Court has come to a decision to which, on the evidence, it could not 

reasonably have come. This can be described as a situation in which there is no 

evidence to support the determination, or as one in which the evidence is inco~lsistent 

with and contradictory to the determination, or as one in whicl~ the true and only 

reasonable conclusion contradicts the detennination.I7 It is trite law however that the 

si~fliciency of evidence, rather than the want of it, cannot amount to a point of la^,^^ 

[33] 'I'he High Court has been ready to acltnowledge the expertise of the 

Environnlent Court. It has accepted that the El~vironn~ent Court's decisions will often 

depcl~d on planning, logic and experience, and not necessarily e v i d e n ~ e . ' ~  As a result 

this Court will be slow to determine what are really planning questions, involving thc 

application of planning principles to the factual circuinstances of the case.20 No 

question of law arises from the expression by the Environinent Court of its vicw on a 

matter of opinion within its specialist expel-tise,21 and the weight to be attached to a 

particular planning policy will generally be for the Environnlent 

[34] Mr Casey QC for the Guardians noted that the Environment Court held that thc 

applications were to be assessed as non-conlplying activities. IHe referred to s 104D of 

the Act, and to the jurisdictional tl~resholds detailed in that section. Ile referred to the 

I<nvironmel~t Court's finding that the lnarilla proposal would have adverse effects 011 

the environment that would be inore than minor, and to its coi~clusion that the proposal 

was not contrary to the objectives and policies of the plan. 

I" Nelv Zerrla17d S1/11cern Constrziciro~~ Lid v Auckland Clty Cozlricll [ I  9971 NZRMA 4 19 ( I  IC) at 426. 
17 Eckvcn-cis (Ins/,ecior of Tmes) v Balrstow [ I  9561 AC 14 (ML) at 36 
18 A4~rrrrs v Mrl~nirji of Works and D ~ v e / o p ~ n e ~ t  [ I  9871 1 NZLR 125 (HC); l?acevvcg/ A4oto1.s Lid v 

d'~rriterbz/ly Regtoncrl P/an~rtig Aztthorriji [ I  9761 2 NZLI< 605 (SC);  Cer~lreporrli COII I I I IZ IMIIJ~  
G ~ o ~ l J t h  7?1/~i V ~ / C ~ ~ / ~ l l l ' l a  City C~ltllcll [ I  9851 1 NZLI< 702 (CA) .  

I '1 l l~ ingty  Hor~,ve Lidv Mcznukazl Cliy Cozlncrl HC Wellington M 1 1  7/84, 28 October 1984 at 6 "' ~ I L ~ ~ L / ~ I s o / ~  I j ~ , o i l ~ e ~ . ~  Lid v A U C ~ / N I I ~  Crly COZ~MCII  ( 1  988) 13 NZTI'A 39 ( 1  IC) " ./ /iailr~rj, cli. SOM Lid v C/~r~stch~/~*cI i  Crtj) COLIMCI/ ( 1983) 9 NZTI'A 3 85 ( 1  IC). 
2' F O O ~ ~ O M ~ M  Sup~r117urIcei~ Ltd v iluclclund C11j) Co~lncrI(1984) 10 NZTPA 262 (CA)  
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1351 Mr Cascy then argued that the Court had disregarded Policy 3.3.1, and that the 

proposal was coiitrary to that policy. I-Ie also submitted that tlie Court was wrong to 

hold that tlie proposal was not contrary to other relevant policies, and that a finding 

that the proposal was contrary to those policies required that the coliselits be ref~lsed. 

1361 Mr Cascy argued that the Enviroillnent Court started from an errotieous 

preinise, 11aiilely that there was a presumption in favour of the lllarilia bccausc that was 

the purpose of the lllarina zones. IFe then focussed on filldings made in thc earlier 

E~lvironlilcnt Court decision III relation to Option 5 concerni~ig water quality and 

recreatioliai amenity at Esplanade Beach, and submitted that if "proper regard" was 

had to tliose findings, the Option 55 proposal must also be contrary to thc relevant 

policies. I-Ie argued that issue estoppel applied, and that in relevant respects, the 

Option 55 proposal was simply a re-run of the Option 5 proposal. He submitted that it 

could not succeed, because a number of the issues raised by Option 55 had already 

been judicially determined when Option 5 was considered. I3e submitted that those 

issues could not be re-litigated. 

[37] Mr I<irl<patricl< for the applicants noted that the applicants have proposed a 

~iiarina in part of Tairua Harbour which has been expressly idelitificd in the Wailcato 

Regional Coastal Plan as 'Ihirua Marina Zone I .  He submitted that the relevant 

objectives and policies are enabling of marinas, subject to assessinelit and 

consideration of the effects of any particular marina proposal. He put it to nie that the 

Environment Court had had regard to the relevant coastal plan provisioiis, and 

determined that this particular proposal for a marina was not coliirary to the objcctivcs 

ant1 policies in the coastal plan. He argued that the Environment Court had correctly 

applied the thresl~old test detailed in s 104D(l)(b) of the Act. 

1381 In regards to the argi~me~lt made for the Guardialls that issue estoppel applies to 

tlic issues of water quality and recreatio~lal ainenity, Mr I<irl<patricl< llotcd that bcforc a 

party can rely on issue estoppel, it nlust show that tlie issire in the two proceedings is 

the same and that the deterlninatioli relied on was hndan~cntal to the decision. He 

submitted that when Option 5 and Option 55 are co~~lpared, there is a diffcrcnce 

bctwccll the two, and the decision in relation to Option 5 did not bind the Coitrt \vlie~i 

i t  was considerilig Optioi~ 55. I-Ie also argued that lleither the Environmcnt Court 
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m~hen considcrillg Option 5 nor Asher J subsequently in the I-Iig11 Court ruled that any 

marina was contrary to the relevant policies. Both were careful to focus on the 

particular proposal before them. 

[39] Mr Kirltpatriclt went through the evidence which was presented to the 

Environlllcnt Co~trt  in relation to each of the alleged errors of' law, and subn~ittcd that 

the Environmeilt Court did not err in any of the respects asserted in the notice of 

appeal. He submitted that the conditions imposed as part of the consents wcre witl~in 

t l~c  jurisdiction of the Court, and that the appeal should be dismissed. 

[40] Before analysing the competing submissions and dealing wit11 the allegcd 

errors of law, I set out the relevant policies which are in issue in this appeal. 

Wailcato Regional Coastal Plan - Relevant I'rovisions 

[41] It is colnll1on ground that the ltey plallning document was the Wailtato Itegional 

Coastal I'lail. I set out the main plaillling provisiol~s in issue. 

1.121 Paltu Bay and Tairua Harbour are sl~own on Map 23 in Appendix 111 of the 

Wailtato Regional Council's Regional Coastal Plan. That map shows Tairua Marina 

Zones 1 and 2. Part 6A of the plan records that the Act states that a Regional Coastal 

Plan may, when appropriate, provide for the recognition of opportullitics for recreation 

and other fornls of development. It refers to the earlier Environment Court decisions 

approving the nlarina zones, records that a marina devclopl~lc~lt has already been 

partially i~~~p lc~nc l l t ed ,  and that provision for a ~l?arina in those locatiolls is consistellt 

with the Wailtato Regional Policy Statement. It identifies bci~cfits arising from marina 

dcvelopl~lcnt, as well as potential conflicts and adversc effects. It records that 

potcntial adverse effects may be able to be avoided, rel-ncdied or mitigated through 

appropriate construction and design and tllrough sensitive mal~agcmcnt and 

operational practices. 

[431 Relevant policies in Part 3 of the plan dealing with natural character, I~abitat, 

ancl coastal processes are as follows: 
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3.1.4B Policy - Use of and Occupation of Space for Marinas 

The use of and occupation of space for a marina in the CMA is considered 
appropriate where it is located in an area where the following criteria can be 
met: 

f) Tidal flushing rates are adeqirate to ensure tliat the pre-existing water quality 
is tnaintained or enhanced both within and adjacent to tllc marina basin; and 

j) The use of the area is co~npatible with social, econo~nic, cultural and 
recreational values and uses of the harbour or estuary ... 

3.3.1 Policy - Amenity Values 

Maintain existing amenity and recreatio~ial values, including open space 
qualities and coastal recreation opportunities. Seek to enhance areas where 
amenity and recreational values have been compro~nised or require 
improvement. 

[44] As already noted, Part 6A deals with marinas. Relevant policies in that section 

of the plan are as follows: 

6A.1.1 Policy - Marina Structures 

The potential adverse effects arising from the placement of marina structures 
and marina develop~i~ent i l l  the CMA at Tairua sl~all  be avoided rcmedicd or 
mitigated through design, construction methods, or conditions of consent on 
applications. 

6A.1.2 Policy - Recreatior~ and Navigation 

Ensnrc that a marina at the identified locatio~i in 'Tairua Harbour is located, 
constructed and maintained in a way wliicli does not compromise safe 
recreation and navigation. 

6A.1.3 Policy - Integrated Management 

Pro~note at Tairi~a the integrated management of marina facilities in the Tairt~a 
Marina Zones I & 11 in the Tairua Harbour, adjacent lalid based activities, 
public access to tlie CMA and coastal recreational expectations. This policy 
r eq~~ i r c s  liaison, consultation and integrated co-operation between marina 
operators and all agc~icics responsible or involved with the coastal interlhce in 
the vicinity oftlie marilia site. 

[45] 'I'he CMA referred to in policies 6A. 1.1 and 6A. 1.3 is a rcfcrci~cc to thc coastal 

marine area. 
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Analysis 

,C~'c/ion IO-lD(l)qf the Act 

111-61 The Environnlent Court noted that the construction and operation of a ilsariila is 

a restricted discretionary activity in Tairua Marina Zone 1. and a discretionary activity 

in Zone 2. Other proposed activities were either discretionary, permitted, or non- 

complying. It held that the proposal should be assessed as a non-con~plying activity.23 

1471 There was no challenge to Illis finding. 

[48] Section 104D(1) applies to resource consent applications for ilon-complying 

activities. It provides as follows: 

104D Particular restrictio~~s for non-cornplying activities 

( 1 )  . . . a consent authority may grant a resource consent for a noli- 
complying activity only if it is satisfied that eithcr- 

(a) the adverse effects of the activity on the environinent ... will 
be minor; or 

(b) the application is for an activity that will not be contrary to thc 
ob~ectivcs and policies of- 

( i )  the relevant plan, if there is a plan but no proposcd 
plan in respect of the activity; or 

(ii) tlie relevant proposed plan, if thcre is a proposed plan 
but no relevant plan in respect of the activity; or 

(iii) both tlie relevant plan and tlie relevant proposcd plan, 
if there is both a plan and a proposed plan in respect of' 
the activity. 

[49] The matters detailed in paras (a) and (b) are gatcways.24 If nncilher gateway is 

satisfied, any applicatioil for a non-complying activity must fail. If a11 applicatioi~ can 

pass through either gateway, t l ~ e i ~  the applicant still has to satisfy thc conselit authority 

that thc application should be granted, bearing in mind the matters rcfessed to in s 

104(1). 'The consent authority also retains an overall discretion undcr s 1048. 

23 7bn.11~ ~ / L I I . I M C  Ltd v Wuikato l i ~ g ~ o n ~ l  Cozinc~I [20 101 NZEnvC 398 at [53 1-[57]. '' Dye v Azrcklanrr' Regioncrl Co~lncll [2002] 1 NZLR 337 (CA), referring to the equivalent provision 
in the Act at that time. 
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1501 1-Iere, the Envirolime~~t Court considered that the ~ilariila proposal could not 

pass tl~rougli tlie gateway detailed in s 1 0 4 ~ ( l ) ( a ) . ~ ~  Again, tl~ere has been no appeal 

against this aspect of the decision. 

[51] The Ellvironment Court then went on to consider whether or not the proposal 

was coiitrary to tlie relevant objectives and policies contained in the applicable 

planliing documents, and in particular, in the Regional Coastal Pla11 aiid the Rcgioslal 

Policy Statement. It considered tlie various objectives and policies and concluded as 

follows:26 

Overall we fitid tliat tiie proposed marina development would not be contrary 
(in the sense of repugnant) to tlie objectives and policies of tiie Coastal Pla~i or 
tlie [Regional Policy Stateti~ent]. 

1521 Tlle Guardians do not suggest that the Enviroilmelit Court misunderstood the 

ol?jectives or policies, or that it misinterpreted them, or otllerwise applied a wrong 

legal test in relation to them. Indeed, there is nothing to suggest this. The Court's 

approacl~, and the meaning it accorded to the words "contrary to" in s 104D(l)(b), was 

orthodox and in line with relevant a u t h ~ r i t i e s . ~ ~  Rather the Guardians direct their 

attaclc 011 tlie Court's decision on the relevant policies to three mais1 issues: 

(a) an alleged failure to consider one policy; 

(b) the Environment Court's coi~clusioi~ that it was not bound by the 

findings made by the Environment Court in relation to Option 5; and 

(c) an assertion that the Environmei~t Court made findings wliich liad 110 

evidential foundatiol~ or which were contrary to tlic evidence. 

[ 5 3 ]  Issue (b) prevades the errors of law alleged in the notice of appeal. I deal with 

it separately and also wit11 Mr Casey's submission tliat the Enviro~liiient C o ~ ~ r t  

proceeded on an erroneous premise, before dealing illdividually wit11 the alleged 

errors. 

" S'lir~rua Adcirine Ltd v Wurltuto liegronnl Col,ncrl[20 101 NZEnvC 398 at 12221 
'" Ibld, at 12261. 
" NLJIV Ze~illlnd Rail Ltd v Moi.lhoro~tgh Dr~trict Coltno1 [ I  9941 NZIIMA 70 (I IC) at  S O ,  Elder .sire 

I'in-k Ltd v Tiinaru D~strrct Collncrl [ I  9951 NZRMA 433 (I IC). 
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1.541 As I have noted above, a previous application for resource consel~ts for a 

~ n a r i l ~ a  (the Option 5 marina) was rejected at both Council and Enviroll~nent Court 

levels as being against the policies of the then proposed, but now operative, Wailtato 

Rcgiollal Coastal Plan, and on tlie basis of havillg more than ininor adverse effects on 

the environment. The Environment Court's decision was upheld by the High Court. 

Mr Cascy argued that the Environment Court, in rejecting the Option 5 proposal, made 

various determinations, which were binding on the Environment Court in the present 

case when coilsiderlllg Option 5 5 .  He referred to s 295 of the Act, wl~ich provides 

that decisions of the Enviroilment Court are final unless they are re-heard or appealed, 

and submitted that where an issue raised by a new application has already been 

judicially deternlined with finality against the party raising it, the issue cannot be re- 

iitigatcd in a subsequent application. 

1551 Mr Casey directed these submissions to the following findings inade by the 

Eilviroliinellt Court when it was considering Option 5 5 :  

(a) In relation to water 

We have found tliat there would be good flushing of tlie 
water in the basin (assisted on occasions by entry of 
stormwater). We also accept that if consent is granted, the 
conditions would require management plans as described by 
the appellants. 

Even so, we find that contaminants would accumulate in tlie 
marilia basin from stormwater, from runoff fro111 boats, from 
occasional ~ ~ n w a ~ i t e d  discharges of wastewater from berthed 
boats, fi-om accidental spillages of fuel, from uncontrolled 
litter and so on. Because tlie invcrt level of tlie access 
cllannel ~vould be higher t11a11 the bottom of tlie niorilia basin, 
mixing of contaminated water with fresh water each 
incoming tide would not be complete, and tidal flushing 
would not remove all conta~iiinated water each tidal cycle. 
Some contamina~its would settle on the basin floor. 
Although the marina manageme~it wo~~lcl  be obliged to Iceep 
tlie water ill tlie marilia basin clean, and to dredge the basin 
floor periodically, concentrations of contaminants woulcl 
build up between dredging events. The water draining f'rom 

'"7irlrlia A4~rr117e L t d v  I4hllcato R e g ~ o ~ a l  Cozmol EnvC Auclcland A 10812005, 1 July 2005 at [292] 
[294]. 
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the basin on outgoing tides woi~ld carry concentrations of 
conta~liinants past Esplanade Beach, which is used for public 
recreation. Shortly after dredging events, those 
concentrations may be low, but as time passes they could 
increase. 011 incoming tides solne lower concentration of 
contaminants may be carried back L I ~  tlie channel into the 
basin or across tlie sand flats of Pal<u Day. 

111 short, we find tliat there would be a potential adversc 
effect on the e~ivironment of Esplanade Beach ant1 Pakii Bay 
of  contami~ia~its fiom the marina basin. 

(b) In relation to amenity values:29 

We find tliat the part of tile harbour off Espla~iade Beacli is 
appreciated by many people for its pleasantness and for its 
recreational value for boating, including trailer boats, sailing 
dinghies and Itayalts. 

We also find tliat the use of the relocatecl cliantiel off 
Esplanade Beach by the additional boat traffic generated by a 
150-berth ~narilia would alter tlie nat~lral ancl physical 
characteristics of tlie water off Esplanade Beach that 
contribute to people's appreciatio~i of its pleasantness, and 
recreatio~ial value for boating. People who are experienced 
with handling boats could, no doubt, cope wit11 those 
alteratio~is to the natural and physical characteristics, 
althougli for Inany of tlictii tlieir appreciation of the 
pleasantness and recreational value wo~lld be diminished. 
For those less experienced, and cl~ildren under instnrction, 
the alterations would lead to their appreciation of the ~iatural 
and physical characteristics being consiclerably reduced, 
even to the point wliere tlie beach would no longer be 
regarded as suitable for some activities for which it is 
suitable, safe and pleasant at present. 

In short, we find that tlie proposal would have significant 
adversc effects 01.1 tlie anlenity values of Esplariadc Beach, 
and the waters off it, for recreational boating. 

In short, we find tliat the proposal would liave advcrsc 
effects on tlie amenity values of Esplanade Beach, and the 
waters off it, for recreational swimmilig and batliitig. 

We liave found tliat the proposal would liave significant 
adverse effects on tlie amenity valires of Esplanade Beach, 
and the waters off it, for recreational boating and for 
recreatio~ial swimming and bathing; and tliat the amenity 

' Ibid, at [459]-[461], [470] and [478]. 
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v a l ~ ~ e s  of Paku Bay for bird-watching and for shellf?sh- 
gathering woi~ld be reduced. 

(c) 111 relatioil to the various policies in the Wailcato Regional 

Coastal 

Policy 6A.l.l is for potential adverse effects of marina 
development to be avoided, re~nedied or ti~itigated thsough 
design, co~~struction metl~ods, or consent conditions. The net 
adverse effects of the proposed marina developn~ent that we 
have identified sllow that the design, construction methods 
and proposed conditio~is would not give effect to this policy. 
We find that the proposal would be contrary to it. 

Policy 6.4.1.3 is for integrated management of marina 
facilities, adjacent land-based activities, p~lblic access to the 
coastal marine area, and coastal recreatio~i expectations. 
Except in the last respect, tlle proposal is not contrary to that 
policy. But our findings on the effects on amenity valucs 
related to boating, swimming, bathing, bird-watching and 
s11ellfisI1-gathering indicate that the proposal wo~tld not 111eet 
coastal recreation expectations. We find that it is contrary to 
this policy in that respect. 

Turning fro111 Chapter 6A, Policy 3.3.1 is for maintaining 
existing amenity and recreational values, including open 
space qualities and coastal recreation opportunities. O L I ~  
findings that the proposal would have consequential adverse 
effects on amenity values of tlie locality for recreational 
boating, swimming and bathing, bird watching and shellfish- 
gathering show that the proposal does not give effect to that 
policy, and is contrary to it. 

In short, we find that the proposal is contrary to tlie policies 
of the [Proposed Wai ldo  Regional Coastal Plan]. 

1561 Mr Casey pointed out that tlle Environinellt C o ~ ~ r t ' s  decision was upheld by the 

IIig11 Court, and lle submitted that apart from questions of issue estoppel, the 

I-Iigh Court's decisioil was bindillg on the Environment Court whe11 it was considering 

Option 55. 

[57] Mr I<irl<patricl< for tlie applicailts conceded that issue estoppel applicd in RMA 

psocccdings, but sub~llitted that Option 55  was very different Ssom Option 5 .  As a 

"' Ibid, at 15061, [508]-[5 101. 
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result, the Envirolllnellt Court when considering Option 55  was not bound by the 

earlier filldings inade in the context of Option 5 .  

1581 Issue estoppel is concerned with the prior resolutioll of issues rather than 

causes of action. It precludes a party from contelldil~g the co~ltrary of ally precise 

point wliicl~, having once been distinctly put in issue, has been solenlnly and with 

certainty determined against him." 

[59] Whetller or not issue estoppel can apply to filldings ~ i ~ a d e  in the 

Environment Court has been the subject of discussion in that ~ o i ~ r t . ~ ~  It 11as been held 

that issue estoppel can occur if certain conditions are met, but that it is likely to arise 

only rarely. In the Higli Court, it 11as on occasion bcen assumed that issue estoppel 

could be applicable to findings made in a resource managenlel1t context or by the 

Ellvirollmellt IIowever, other judgments have held that private law doctrines 

SLIC~I as waiver, estoppel or election are not generally appropriate in the field of 

rcsourcc managelllent law, unless exceptional circu~nsta~lces 1t has bcen held 

that the Act is a comprehensive code and that commol~ law principles or equitable 

doctrines such as waiver, estoppel and election generally have no applicatiol~. 

A l t l ~ o i ~ g l ~  res judicata and issue estoppel are particular types of estoppel, the 

reasoning adopted by the courts in the latter decisions does 11ot expressly apply to 

issue estoppel. Issue estoppel and the doctrine of res judicata are prinlarily co~lceriicd 

with ellsuring the finality of litigation. They have a public policy rationale. 111 

colltrast, waiver, estoppel and election give riglits to private partics that could bc 

otl~crwise i~iconsistellt wit11 public policy and wit11 the provisions contained ill  the Act. 

i I .Jo~cph L,)inch L N I ~  Co Ltdv Lyncl? [I 9951 1 NZLR 37 (CA) at 41. Sce also Tlro~l~iy v ilhoclrg) 
[I9641 1' 181 (CA) at 198; Blair v Czirrirn (1939) 62 CLR 464 (IICA) at 52 1-533, Spccialrs~ 
Groz1/7 Infcrncitronrrl v Deakin [2001] EWCA Civ 777. '' /frlc/rc' v Aziclclanci Regronul Cozrncrl [2003] NZRMA 42 (EnvC) at [25]; 7irsriiari ACIIOII  C ' I . O L ~ ~  /tie 
1, lryglu Ilor~/ic~tltz~r~e Ltd EnvC Chris tch~~rch C 12612007, 18 September 2007 at [20]. 

13 ficrt?c~s Mrr~tng Co Ltciv West Cocrst Regrounl Coz/ncrl HC Christch~irch CPI 14199, 20 Decembcl. 
200 I at [ I  01-[25]; Cash f i r  Scrirp Lfd v Azrclclcind Regroncrl Coz~ric~l 11C A ~ ~ c l < l a l ~ d  CIV-2006-404- 
4270, 9 Octobcr 2007. " S/lrrng,s Promotlon.r Lld v Sprrngs S~NU'IZ/III Res~dents A S J ~ C I C I ~ I O ~  111~ 120061 1 NZLR 846 (1 IC) at 
1801-[84]; Azlcklir~d Regronrrl Cozrncrl v Holnles Logging Ltd HC Aucl<land CRI-2009-404-35, 17 
June 20 10 at [XG]; cf  f i m e r ~  Paprrriioa Ltd v Taz/rar~ga Di~lrrct Coutlcrl 120 101 2 N/,l,li 202 
( 1  IC) 
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[ G I ]  These observations iiotwithstanding, it is my preliminary view that issue 

estoppel 11as either no or limited application in the resource lnanagemcnt context. I 

say that for the following reasons (which do not purport to be exhaustive): 

(a) Resource n~anagelnent law is a creature of statute. It iinposes in the 

public interest restrictions on private rights whicl~ would otherwise 

attach to legal ownersl~ip.~' 

(b) Resource consent applications and their deternli~lation involve matters 

of public interest, and not just private rights. When deterlnining an 

appeal in relation to a resource consent hearing, the Environment Court 

is not engaged exclusively or even principally in a11 inter partes dispute. 

(c) Persons are entitled to make successive applications for resource 

consents. The Act does not preclude this and it is common resource 

ma~~ageinent practice. Indeed, some conselits wl~ich can be granted 

under the Act have a finite tern1 and they have to be sought a k e s l ~  at the 

end of that term. 

(d) Tlie Act contaills various provisions which are inconsistent with tl1e 

application of t l ~ c  doctrine of issue estoppel. For examplc, the 

Environn~el~t Court is not bound by the rules of evidence: s 276(2). It is 

arguable that issue estoppel is a rule of evidence whicl~ must be 

pleaded. Further, the Environlnent Court Iias all the powers and duties 

of tlie original consent authority: s 290. It hears applications afresl~. 

The provisions under which a dccision on an application must be nladc 

- ss 104 to 104D and Part 2 of tllc Act - are critical to the decision 

mal<ing process. They import a wide range ol' public interest 

considerations, and the appeal shoitld be unfettered by what has gonc 

before. A hearing before the Environment Court is in substance thc 

exercise of an original jurisdiction to deterlnine tlie matter afresh on the 

basis of the evidcnce before it and in light of the then pscvailing 

3 5 P I O M ~ C ~  ilggregafes ([JK) Ltuf v Secrctarj~ cfSlatejor the Et7vi1"0~117enl [ 19851 AC 132 (1 IL) at 140. 
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c i r c ~ m s t a n c e s . ~ ~  Issue estoppel could preclude the Enviroi~ment Co~lrt 

from carryiilg out its mandated f~lnctions. The doctrines of rcs judicata 

and issue estoppel inust yield to the f~l~ldame~ltal  principle of public law 

that statutory duties and powers cannot be fettered."' 

(e) It is trite law that precedent in the strict sense docs not arise horn thc 

grant of a resource consent.38 There is no reason why it should arisc 

where a collsellt is declined. 

(f) It has traditionally been accepted that, while the Environl~lent Court is 

entitled to take into account the decisiolls and dicta of other courts 

which have considered the same or similar matters at an earlier stage, 39 

it is not bound by its previous decisions, and is f'see to consider each 

case on its merits. Its failure to talte into account previous decisions is 

not an error of law.40 

(g) Applicatioils which blatantly raise, in the s a n ~ e  circumstances, idc~ltical 

issues already decided, can be dealt with in other ways - for example, a 

strilte out for abuse of process, or applicants can be 111ulcted in costs. 

1621 1 illustrate the dilenllna by reference to two examples: 

(a) An applicant applies for resource collsellt to subdivide a farm to create 

rural lifestyle bloclts, with associated housing platforms. I-Ie is opposed 

by a residents group wl-~icl~ says that the proposal will detract from 

existing landscape values. The application is decli~lcd by the relcvant 

council and by the Envirol~ment Court on appcal. They hold that thc 

grant of collscl~t w o ~ ~ l d  have a illorc than minor effect 011 the existing 

e~lviroll~llellt and on landscape valucs. Subsequently, a llulllber of 

' Ireland v ilztck/and C11j) COZIMCI/ (1 98 1 )  8 NZTf'A 96 (HC). 
37 I IWR Wade and CF Forsyth A~h~rnrstratrve Luw ( I  0th ed, Oxford Un~vcrsity Prcss, Idondon, 2009) 

at 205; and see Michael Fordliam .Judlcrul Revrew t l a n d ~ o o k  (5th ed, Oxford, f Iart Publishing, 
2008) at [2.5.12] and the cases there cited. 

18 DJX v Azrclcland Reg~onal Cozlnc~l [2002] 1 NZLR 337 ( C A ) ;  Mzi~phy v RorIncj1 Drr/r~ct C'ozit~cll 

3'1 
[2004] NZRMA 393 (IIC) at 1331-[39]. 
Smeu/on v Q z r e e ~ ~ l o ~ v n  Bor-ozlgh Corlncll(1972) 4 NZTPA 4 10 ( S C ) .  

4 0 Iiacc~vrr)) Mo/ol:s Ltd v Caiiler.l?urj/ Regronal Plannrng Az~l/~o~"rtj~ [I9761 2 NZLR 605 (SC)  at 607 
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approvals are granted permitting sn~aller and one-off residential 

developlnent on various properties in the general vicinity, Five years 

later, the applicant applies afiesl~. The application is the sanle. The 

residents group opposes the application, and for the same reason. The 

applicant argues that the environinent has changed and that landscape 

values have been undermined by the grant of otller applications. Is 11e 

precluded from arguing that point as a consequence of the 

Ellvirollnlent Court's earlier decision? 

(b) A llealtll board applies for consent to discharge contanlinants into the 

air fro111 a high temperature incinerator. The 111aterial inteilded to be 

incinerated is hospital waste, iilcluding nlcdical and pl~arn~aceutical 

waste. The application is opposed by a local neighbourhood group, 

who argue that there is a risk of adverse health effects. The 

Environment Court finds on the basis of the evidcnce before it that there 

is no sucll risk. It grants consent for a term of 10 years. Subsequent 

research overseas suggests that there may be adverse health ef'fects from 

the incineration of solne of the inaterials w11icl1 are ii~clucled in the 

waste stream. The discharge perinit is due to expire, and tl1c health 

board applics for a new discharge permit. The overseas filldings have 

not been coilfirlned in New Zealand or incorporated into New Zealand 

clean air standards, but the research is well-founded, and i t  is prima 

facie souild. Is the neighbourllood group precluded fiom opposing a 

renewal of the consent because of the earlier finding illade by the 

Environnlent Court? 

1631 111 botl1 cases, conll~~oil  sense suggests tllat the answer 111ust be no, and that 

issue estoppel does not apply. 

1641 I11 111y view, there is muc l~  to be said for the approacll tal<en by Lortl Bridge in 

Tl?r.n.syvoulocr v Secretary of'Stute,fir the ~ n v i r ~ ~ u n w ~ / : ~ '  

A decision to grant planning peni~ission creates, of course, the rights which 
such a grant confers. But a decision to withhold planning permissioli rcsolvcs 

'" 7'/7rasjivoztlo~r v Secretary qfStcrte,fi,r the Envil.onn?ent [I9921 2 AC 273 (1 IL) at  290. 

280



no issue of legal right whatever. It is no 111ore tIia1-1 a decision that in existing 
circumstances and i l l  the light of existing planning policies the development in 
q~iestion is not one which it would be appropriate to permit. Consequently, in 
my view, such a decision cannot give rise to an estoppefper r e n ~  judiccrtnn?. 

[65] The stat~ttory regime which governs planning law in the United ICingdorn is 

vcry different fro111 that which applies in this country. Whether or not issue estoppel 

applies to findings made by the Envirollmellt Court in an earlier decisioll between the 

same parties was not f ~ ~ l l y  argued before n ~ e .  As noted, Mr Kirkpatricl< conceded that 

issue estoppel could apply. Given that concession, counsel did not refer to nlany of 

the relevant authorities, and there was no detailed discussion of the undcrlyillg 

principles that are involved. Accordingly, I reach no collclusiolls in this regard. The 

issue is best left for another day. 

[(,GI For present purposes, it suffices to say that if issue estoppel applies in the 

resource management context, it can only arise if inter alia, the matter in issue in the 

earlier and the later proceedings is the same, and the deter~llinations relied upon were 

f~tndamental to the decision to the extent that without them it could not stand.42 

1671 1 agree with Mr I<irkpatricl< that the first of these criteria is not met in the 

13resent case. 

[68] It is clear that the Option 5 nlarina was very diffcrcnt fro111 the Option 55 

proposal. The Environment Court carefully analysed the two differcnccs and detailed 

thcm in its decision." In short, the Option 55 marina is half the size of the Option 5 

marina. Its total excavation is less than a third that of the original proposal. 

Significantly less dredgil~g is recluired on an annual basis and a third less marina berths 

will be available. There is a clear difference in size and scale. Those dilr'crcnccs nlust 

reduce the inlpact of the Option 55 nlarina significantly. 

1691 The Environn~cnt Court's finding that the two proposals werc diff'crent is a 

finding of fact and it does not involve any error of law. There is no principled basis on 

12 . Joa~p /~  LyncI7 Lulid Co 1,td v L=VI~C/I  [ I  9951 1 N Z L R  37 (CA) at 4 1 ; R I I ~ L I M C I C ~  v I ~ c I L ' s  
D e v c l o p ~ ~ i e ~ ~ t ~  Lld [ I  9921 3 NZIX 28 (CA) at 37-39. 

'I I R Z I I . L ~ N  A40rrne Ltd v Wurkato Rcg~onrrl Councrl[20 101 NZEnvC 398 at [ I  51- [ 181. 
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wliicl~ the Court can disturb the finding. It is clearly not manifestly unreasonable; nor 

is it contrary to the evidence, or based 011 no evidence. 

1701 It is also noteworthy that both the Environll~ent Court when considering Option 

55 and Asher J in the High Court, were careful to limit their respective filldings to the 

specific marille proposal before them. 1 refer, for example, to the 

El~vironment Court's o b s c r ~ a t i o n s : ~ ~  

Altlioi~gli in principle a marina would not be inappropriate development in the 
'i'airi~a Marina Zones, tlie appropriateness of a particular marina proposal lias 
to be judged by tlie adverse effects it would have on tlie environment. In our 
judgement, tlie proposed marina in this case fails to provide for those matters 
of national importance identified in section 6, and to that extent it \vould be 
inappropriate development in the pal-ticular site in tlie coastal environment. 

111 the High Court, Ashes J observed as follows:45 

However, the Environment Court did consider tlie marina zonings and placed 
weight on them. Its finding was tliat this particular ~iiarina proposal was 
inappropriate on tlie particular site, not that any marina woiild bc 
inappropriate.. . 

Another marina proposal might comply with tlie dredging requiretnent, which 
has ~llti~iiately made the entire proposal non-compliant. There would be 
co~npliance if tlie dredged material was used for replet~isliment purposes 
within no~ninated harbour systems. If that were so the Court's approach could 
be different. If the dredging and disposal complied, then the use woultl not be 
non-complying and would not have to pass through tlie s 1040 gateway. 

The excavation and dredging in the proposal involved 142,000 cubic metres 
and included very substa~itial breakwaters. A different marina proposal could 
involve mi~cli less dredging, s~naller brealcwaters, and have diff'erent effects. 
The L?nvironment Court's consideration of adverse effects was particular to the 
specific proposal. Different co~iclusions co~lld have been reached if different 
designs were proposed. Clearly tlie taslc of getting approval lor r n ~ ~ c h  more 
limited marina design, pa~-ticuIarly if it were limited to tlie Marina Zone 1, 
would be c~itirely different, and the cliauces of success considerably better. 

'I'lie Si~~idatnental t l~eme of all the points on appeal was tliat tlie decision of tlie 
Enviro~imcnt Court was inconsistent with and effectively negated the status of 
tlie Tairua Marina 1 and 2 Zones. The result, it was submitted, was tliat there 
could be no marina in tlie Tair~la Marina Zones. 

l l i i s  lirndamental premise is incorrect. A marina proposal might well succcccl. 
I lowever, it lias to succeed in terms of the relevant provisions of the I'roposed 
W a i l d o  liegional Coastal Plan. Those provisions, or certain selected and 

4 4 R~rruir A4~1rri1e Ltd 1) Wurkrrto Rcgronal Cozincrl EnvC Aucklanct A 10Xl2005, 1 July 2005 at [52 I]. 
I S  T/irii.lia Mirr~i~e  Lltl v I.k~rltato liegrot~al C U ~ I I I C I I  I1C Aucltland CIV 2005- 

485-1490,29 June 2006 at [56], [5X], [loll-11021. 
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inconvenient provisions, cannot be ignored. If the proposal had not had a 
substantial non-complying aspect in relation to the dredged material, it w o ~ ~ l d  
not have had to go tlirougli the s 104D gateway. It could well have succeeded. 
Equally, a different proposal with different effects might succeed, even if the 
overall use remained non-cotnplying. The Proposed Wailtato Regional 
Coastal Plan applies to an application in its totality. and cannot be given a 
sympathetic or artificial interpretation because of some assumed underlying 
purpose that the existence of marinas should be accepted. Tlie c a r e f ~ ~ l  rigour 
that was applied to the application by the Environment Court was appropriate 
and not in error. 

1711 Accordingly, I have concluded that issue estoppel cannot apply in this case, 

even assun~ing that the doctrine has some application in the field of resource 

~nanagement law. The Option 5 5  proposal is very different from the Option 5 

proposal. As a result, the Environnlent Court's findings in regard to tlic Option 5 

proposal were not binding on the Environnient Court when considering the Option 5 5  

proposal. 

771e Environnzent Court 's "starting premise " 

1721 Mr Casey colnlnenced his attack 011 the Environment Court's findings in regard 

to this policy by criticising what he said was the Court's "starting premise". 

[733 'I'he Court noted as 

Tlie Coastal Plan provisions anticipate that the adverse effects of a marina ]nay 
be able to be adequately avoided, remedied or mitigated. When dealing with 
qi~estions of what is inappropriate development it could not be said that a 
marina is necessarily inappropriate at tliis locatioll given that tliis is envisaged 
as tlic pilrpose of tlie zoning. Whether a particular proposal is appropriate or 
not will turn on an evaluative judgment based ityon tlie level of effects 
(inclutling their extent, cl~aracter, and duration) with tlie zone provisions 
giving solne assistance in ascertaining what might be appropriate or 
inappropriate. 

[74] 111 my judgment, the Court did not err whcl1 it made these obscrvation~."~ 

Ratllcr, it was recording, in sumn~ary form, the introduction to Part 6A of the plan. 

1753 Further, and contrary to Mr Casey's submissions, I clo not consider that there is 

anytl~ing in the earlier decision of Asher J wllich bears on this issue. Asher J rcjectcd 

"" TNlru~l I \ / J I I~ IYIC  Ltd v Wnil~~rfo lieglonal Cozlncrl 120 101 NZEnvC 39 at [48] 
17 I note that they echo similar observations tilade by tlie Environment Court in 7ir1ri1tr A / ~ L I I . I I I ~  Lid v 

bV~rlkoio Rcglontrl Council EnvC Auclcland A1 0812005, 1 July 2005 at [52 I]. 
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tile propositiol~ that the planning provisions which allow rnarina developl~nent either 011 

a restricted discretionary basis or on a discretionary basis, are part of the permitted 

baseline." IHe also went on to refer to subn?issions made tliat tllc history of the 

Marina 1 and 2 zones pointed towards an acceptance that a nlarina could be collsidercd 

as appropriate dcvelopn1ent in the particular location." IHis view was that the 

Elivirollment Court did coilsider the marina zonings and placed weight on them. 

Asher J noted that the El1vironment Court found that the Option 5 proposal 

spccifically was inappropriate for the particular site, not that all marinas would be 

inappropriate. 50 . I do not read Asher J's observations as extending beyond the marina 

that was the subject of the Option 5 proposal. 

[76] There is ~ ~ o t l ~ i n g  in para [48] of the E~lvirolllllent Court's decision which to my 

nlind suggests ally presumptioii either for or against a niarina in either zone. Instead, 

the Court was simply recogilising that by establishing marina zones within Tairua 

I-Iarbour, the Council was acl<llowledging that the develog~nent of a marina in those 

zones was not tlecessarily inappropriate. It cannot be criticised in this regard. 

1771 I now turn to consider the various questioils posed in the notice of appeal. 

Que.s/iorz A: Did [he Environment Court err in lnvv in.finding t l ~ a f  the ~ ~ r o y o s e d  rnnlqina 
is not C O I T / I ~ ~ I ~ ~  to Policy 3.1.4B? 

17611 As noted above, the Environlnent Court when col~sidering Option 5 did not 

address this policy. It was not then in place. Ratl~er, it was introduced aster the 

Environment Court decisions on Option 5 by way of a variation to t l ~ c  Coastal I'lan, 

wl~ich introduced Part 6A. 

1791 Part 6A deals with tile ~vlariila zones in the Tairua I-farbour. Policy 3.1.4B is a 

policy of general application that applies in relatioll to new nlarinas anywl~ere in t l~c  

region. 

'' 7irlrua Marine Ltd ctl. Pac~f ic  1'cn.cldi.s.e Ltdv Woikrrto Regronnl COZ/I ICI /  I 1C Aucltland CIV 2005- 
485-1490, 29 J ~ m e  2006 at [44], [45] and 1531.. 

'" Ibid, at 1541. 
'(' Ibid, at [56] and 1591. 
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[80] Policy 3.1.4B sets out 12 particular matters whicl~ 111ust be addressed whet1 the 

policy is being considered. They are not worded as specific tests or perforlna~lce 

standards. 'The language used requires the exercise of judgment, in relatioil to nlatters 

of degree and tlle particular circumstances which apply. 

[8 11 Mr Casey limited his challenge to sub-paragrapl~s (f) and (j) in Policy 3.1.4B. 

[82] Sub-paragraph ( f )  deals with tidal flushing rates. It requires that they are 

adequate to ensure that pre-existing water quality is maintained or enha~lced both 

witllin and adjacent to the 111arina basin. 

[83] Mr Casey sub~nitted that water quality in a marina does not l~ave to conform to 

recreatiollal bathing standards. He submitted that much, if not all, of the evidence 

presented for the applicant was confined to water quality sta~ldards within the marina. 

Mr Casey's point was that little or no evidence was led as to the effect on the water 

quality standards at Esplanade Beach, which he suggested is adjacent to the marina in 

terms of criterion (1). 

[84] The Environment Court addressed this issuc at paras [95] to [lo81 of its 

decision. It reviewed the evidence called by thc parties, and noted that the experts 

rcfcrrcd to both the ANZECC water quality guidelines and to risk-based recreational 

bathing water guidelines published jointly by the Ministry for the E~lvironnlcllt and the 

Ministry lbr IIealth. It accepted evidence given for t l ~ e  applicant by a coastal scientist, 

a Mr Tieinen-I-Iamill, that tidal ilushil~g of the marina would be sufficient to n1aintain 

water quality wit11 appropriate ~ l~a r ina  rules in place. The Court acltnowledgcd there 

was a potential for conta~l~ination, but tl~ought that t l ~ e  risk could be ma~lagcd. 

1851 The Court also referred to the evidence of a Mr Franl<s who expressed concern 

that bathing water standards at Esplanade Beach would be advcrscly affected. 

1861 1 11ave considered the evidcncc referred to me by both parties. 

[87] Mr Reinen-I-Iamill gave detailed evidence on the topic. I-Ie was supported by 

cvidcncc from a Dr Coffey and from a Dr Picltett, who was called by the Regional 
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Council. 'I'he Guardia~ls called evidence fiom Mr Franl<s, but he was not qualified in 

the field of hydrology. Other tllan raising concerns about water quality, he did not 

give ally evidence about tidal flushing. 

1881 Mr Casey asserted that Mr Reinen-13amill's evidel~ce was focussed on water 

quality within the marina, and therefore that it was not open to the Environment Court 

to make filldings about water quality outside the marina based on the evidence. With 

respect to Mr Casey, that assertion is both illogical and illcorrect. Discllargcs from the 

marina will necessarily flow out of the marina on the ongoing tide, down the access 

chailt~el past Esplanade Beach, and then to the open sea. If water quality inside the 

11larilla call be maintained, then water quality will not be adversely affected in areas 

adjacent to the marina. Indeed, effects outside the marina cntrance are lilcely to be 

less, given the additional dilution which will occur in thc larger water body outside the 

marina. Mr Reinen-I-Iainill dealt with these matters both in his evidence in chief and 

in his rebuttal evidence. He noted that water quality incasureillents (albeit lilnited 

~ncasurements) had been undertalcen by the applicants in the lower harbour area, at the 

marina site, and at Esplanade Beach. He noted that existing sources of colltan~inatioil 

would be reduced and controlled. I-Ie expressly dealt wit11 the concern raised by 

Mr Franlts for the Guardians that Esplanade Beach would become ullsuitable for 

rccreatiollal bathing and would relllain so. FIe aclcnowledged that there was a potential 

risk, but suggested that careful nlanagelnellt and ollgoillg monitoring should ensure 

that colltainination and discharges from the inarilla would be prevented. He was 

cross-examii~ed in relation to this issue. The followiilg exchal~ge tool< place: 

MR CASEY: Now, other than by reference to the ANZAC and MFE 
guidelines, you have provided no separate assessment of the water quality, or 
the lil<cly water quality in the access channel, have you? 

Mli. REINEN-HAMILL: The work I carried out using the IJSGPA method 
loolted at flushing of the marina and the dissolved oxygen change within the 
marina. I3y inference, that w o ~ ~ l d  includc the channel as that is the conduit lor 
that water to flow to the larger water body, but it is not explicit, I agree. 

M R  CASEY: In fact any water exiting thc 111arina will go along the access 
channel? 

MR I<EINEN-IIAMILL: Yes 

M R  CASEY: And solnc of it will go fi~rther away into tlie harbottr and out 
the harbour cntrallcc? 
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MI< REINEN-HAMILL: The m i o r i t y  of it will go out the harbou~+ 
entrance.. . 

1891 Mr Casey referred to the passages relating to water quality in the Option 5 

decision noted above. I have already observed that the E ~ ~ v i r o ~ ~ l n e n t  Court's 

obscrvations ill that case were made in regard to a very different marina proposal. 

F ~ ~ r t h e r t ~ ~ o r e ,  it does not seem that these passages were put to Mr Reinen-Hamill. The 

gist of the passages was put to a Mr Sinclair, a Regional Cou~lcil Officer, and he 

observed that there was a difference between a contaminant being detectable and it 

being at such a level that it would result in an adverse effect. 

[90] 111 accepting Mr Reillen-Hamill's evidence, the Eilvironment Co~trt has made a 

finding of fact on the basis of the evidence wl~ich was before it. As I have already 

noted, such findings do not raise an issue of law. 

[91] Mr Casey the11 focussed his attention on Policy 3.1.4B(j), which deals with 

anlenity and recreation. 

1921 This issue was dealt with by the E~lvironmeilt Court at paras [I731 to 12011 of 

its decision. It was the subject of evidence fiom a number of witnesses, both expert 

and lay. The Court foiuld, at paras [228] to [229], that there would be both beneficial 

and adverse effects resultiilg from the development. 

[93] Mr Casey took me through a number of passages in tile court trailscript in order 

to criticise the Ellvironrneilt Court's evidential filldings in relation to Policy 3.1.4B(j). 

I do not need to repeat thein. There was clearly significant evidellce before tlic Court 

on this issue. The Court considered the evidence and made a finding based on it. 

There is nothing to suggest that it erred in its ullderstal1dill.g of Policy 3.1.413(j), that it 

took into a c c o u ~ ~ t  irreleva~lt considerations, or that it failcd to talcc illto account 

rclevant consideratio~ls. It canilot be said that the Court's clecision is so unrcasonablc, 

that 110 rcasollable Court could have made the same. Ratller, the Guardians arc doing 

no more t l~an aslcillg me to revisit the factual material which was before the Court and 

draw 111y ow11 co~~c l i~s io i~s .  That is not an issue of law. 
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[94] Accordingly, I find that the Ellvirolllnellt Court did not err in law when it f'oul~d 

that the proposed marina was not contrary to Policy 3.1.4B contained in the Wailtato 

Rcgional Cou~lcil's Regional Coastal Plan. 

Question B: Did the Court err in law in ~lisregnrding Policy 3.3.1.7 

[95] Policy 3.3.1 is also a general policy that applies to the coastal lnarille area in 

the whole of the Wailtato region. 

[96J It is clear that the policy is relevant to the applicant's proposal, as the marina 

proposal is an activity which seelts to use part of the coastal lllarille area and will 

provide coastal recreatio~lal opportunities as stated by the policy. Mr I<irltpatriclt did 

not suggest that the policy does not apply. 

[97] The El~viron~nellt Court referred to the policy in passing in para [26] of its 

decision. I-Towevcr, it did not specifically address it. Clearly it should have done so 

rtnder s 104U(l)(b) of the Act, and also under s 104 once it conclitded that the s 

104D(I) threshold was met. The question is whether this ornissioll requires that the 

decisioil be set aside and sent back to the Envlrollmellt Court. 

1981 Mr Casey submitted that the proposed marina is contrary to this policy, and he 

rrrgcd me to malce a finding in that regard. Mr Kirkpatriclt sublnittcd that the absence 

of' specific collsideratio~l by the Ellvirolllnellt Court of Policy 3.3.1 does not amount to 

a material crror, because the Envirollment Court collsidcrcd silnilar issues in relation 

to alnct~ity and recrcation, and csselltially the same policy consideratiot~s as in Policy 

3.3.1. when it collsidercd Policies 3.1.4B(j) and 6A. 1.2. 

[ I  001 Policy 3.3.1 is directed to the maintel~a~~ce of existing alncnity and recrcatiot~al 

valucs. It also scclts that areas shorild be enhanccd where amenity and rccreatiollal 

values have been co~npromised or require improvement. These issues wcrc addrcssed 

by the E~lvironmcnt Court when it considered Policy 3.1.4B(j) and Policy 6A. 1.2. A 

reading of the Enviro~lmcnt Court's decision shows that it fi~lly collsidcrccl the 
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evidence in rclatioil to them. The fact that it onlitted to refer to policy 3.3.1 is 

~infort~lnatc, but ill my view, it is not a inaterial error which would require that the 

decision be set aside and the matter relnittcd to the Environme~lt Co~lrt for 

rcconsideratfon. 

Qrteslion C: Did the Court err in law) in,finding that the pr.oj7osul lvas not C O M I I ' N I " ~  10 

I'olicy 6A. I .  1 ? 

[ l o l l  'Tllis policy is specific to a ~narina in Tairua Harbour. It requires that potential 

adverse effccts be avoided, remedied or mitigated through design, constructioll 

~l~ethods,  or conditions of consent. 

11021 The Elivironment Court went through all of the various effects that were in 

issuc in paras[82] through to [212]. It drew its various conclusions together in paras 

[2  131 to [242]. I agree with Mr I<irkpatricl< that the decision denlollstrates a carcf~11 

and methodical approach to the assessn~ellt required that is consistent with thc policy 

and with the legislative requirements. 

[I031 The Eilvironnlent Court found in 2005 that Option 5  did offend this policy. For 

the reasons I have already set out, I do not consider that that finding was binding 011 

the Envirollment Court when it was considering Option 5 5 .  'The structures proposed 

for the Option 5 5  proposal are very different than those proposed for the Option 5  

proposal. The Option 5 5  proposal i~lvolves a lot less excavation and reclamation, 

covers a significantly smaller area, and has a sllorter external wall. Co~llparcd to thc 

Option 5  proposal, the access channel has a sligl~tly diffcreilt alignment and a dill'crent 

bottoil~ configuratioi~ once it is dredged. The Option 5 5  marina walls are proposcd to 

be plastic sliect piling wit11 concrete capping, rather tllan rock as was proposed for 

Option 5 .  l'llerc is simply no proper basis on which it can be said that the Option 5  

findings wcrc bindiilg on the Environment Court wl~en it was considering Option 5 5 .  

1 1  041 Accordingly, I I1old that the Tribunal did not err in law when it found that the 

Option 5 5  proposal is not contrary to Policy 6A. 1 . 1 .  
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~ Z I ~ S ~ I ' O I I  D; Did the Cozlrt err in law irz ,finding tkzuf the Opdiorz 55 pi'o~oscrl is no/ 
conirary fo  Policy 6A. 1.2? 

[I 051 In broad terms, this policy requires that the marina does not compromise safe 

rccrcation. 

[lo61 Tlle Environment Court it1 collsideriilg Option 5 fou~lct that the Optioli 5 

proposal was not contrary to this particular policy. The Court wlicl~ considering 

Option 55 did not rest on this finding in relation to Option 5 .  Rather, it coilsidered the 

issue afresh on the evidence before it. 

11071 I have already dealt with water quality and the potential effects on the use of 

Esplanade Beach above. To the extent that the policy raises issues of recreatiolial 

amc~iity, and particularly the use of Esplanade Beach, I have also dealt with that issue 

above. 

11081 T l ~ e  specific issue of safe recreation and navigation was addressed by the 

evidellce of the Harbour Master, a Mr Price. His opiilion was that peoplc on and in the 

water generally would show respect for one another. He was confident that that would 

col~tlnuc if a new marina were to be approved. That opinion was not shal<en in cross- 

cxaminatio~~. 

[I091 Again, it seems to me that the Court's filldings in this regard are Ijctual 

lindings, inacle on the basis of evidence wllich was beforc the Court. No qucstiol~ of 

law arises. 

[ l  101 Accordingly, I find that the Court did not err in law in iilidi~lg that the proposal 

was not contrary to Policy 6A. 1.2. 

Qlic.s/iorz E; Did (he Tribzrnal err in I U M ~  in finding tl~nt tlzc pr-oposed r~~ar ir~n wcrs I I O /  

cori/rt;/rfly fo Policy 6A. 1.3' 

11 1 11 7'11is policy requires integrated inanagement of marina facilities, adjacent laud- 

bused activities, public access to the proposed maritla area, and coastal rccrcatiolz 

expcctatiolls. 
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11 121 The Environment Court addressed the issue at paras 1621 to [63] and 1751 to 

1771 of its decision. It detailed the practical issues it was required to consider, and 

noted that the question of how access was to be gained fro111 the land to the marina 

pontoons was problematic. The Court observed that this led to issues about how 

lighting could be provided, whether electricity and sewerage would bc piped to 

various areas, 11ow the inarina would be fenced off froill publicly accessible areas, as 

well as otl~cr silnilar concerns. It noted as  follow^:^' 

In the end our i~nderstanding was that any substantive fencing wo~lld only bc 
land based, inside the marina, and that although there woi~ld be some fencing 
at the north eastern end of the marina, this is lil<ely to be lower in scale and 
separation may be created by intensive mass planting with a siritably designed 
rail fence or the like. These details will need to be rcsolved if consent is 
granted. 

11 131 Essentially, the Court was suggesting that matters of fine detail needed to be 

rcsolved. The fact that the fine detail had not been resolved at the time of the hearing 

does not nlean that the proposal was contrary to the relevant policy. In any event, 

t l~ose matters of detail have since been resolved. The various resource consents issued 

by the Tribunal in its decision of June 2011 require that the consent holder is not to 

restrict or in~pede public access to and witl~in the coastal marine area, except tl~rough 

areas where the safety of the public would be endangered as a result of worlcs being 

unclcrtalten, or the access or the public would prevent the consent holder horn 

cxcrcising the consent. 52 

[ I  141 Mr Casey submitted that the Environment Court was bound by the decision of 

thc Environment Court on Option 5 in regards to this policy. I have already dclzlt with 

that issue. In my view, there were significant differences between the two proposals. 

Issue cstoppel does not apply. 

11151 Accordingly, I find tliat the Enviroilnlent Court did not err in law whcn it l~cld 

t l~at  t l ~ e  ~~roposcd  marina was not contrary to Policy GA. 1.3. 
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Qzlestio~ I;.. Did the Environinent Cozlrt err in law in n 1 c 1 i n n i n  in ~.e.spect qf 
~vhich there ~.tlas 110 evidence, or the only evidence was to the con/l.nry? 

11 161 The grounds of appeal recorded in the notice of' appeal s~tggest that this 

allcgatioll is relevant to Question B, particularly in relation to water quality and to the 

Court's findings at paras [I061 (in relation to the reduced risk of contamination), 

[I821 (the potential discharge of sewerage and other pollutallts being colitrolled at 

other n~arinas) and [I 851 (refuelling on Esplanadc Beacl~). 

[I171 I have already dealt with Question B above. I concluded that there was ample 

evidence on which the Ellvironlne~lt Court could reach its conclusion. 

[ l l 8 ]  At para [106], the Environrnellt Court acltnowledged that there was a potential 

aclvcrse effect 011 water quality, but noted the reductioll in the size and the number of* 

boats to be accommodated withill the marina as comparcd to Option 5. It considered 

that this would reduce both the concelltratiol1 of col1talninants and the risk of spills. 

[ I  191 There was cvidence from various witllcsses about other marinas, ilicluding 

their location and proximity to other recreatioilal activities, and their colltrols on, 2nd 

~~ lanageme~l t  of discharges. I refer in particular to the evidence of Mr Reinen-Hamill, 

Dr Coffcy, a Mu Earley, a Dr Ison, and Mr Franlts. The Court's observations are a 

factual findil~g made on available evidence. Furtller, and in ally event, the 

observatiolls of the Environmel~t Court are a matter of coinmol~ sense. All other t l~i~lgs 

being equal, if the number of boats in the proposed marina is reduced, the rislt of 

co~ltainilla~lts entering the water must reduce. 

11201 At para 11 821 the Ei~vironment Court recorded that it was satisfkct that the 

potential discharge of sewage and other pollutants could be managed, just as it was at 

Inany other marinas. Mr Reinen-I-Iamill, Dr Coffcy, Mr Earley, Dr Ison, and 

Mr l:ra~ll<s all gave evidence on this issue. Again, it cannot bc said that the 

Enviro~~rnent Court had 110 evidence before it 011 which to reach its coilclusio~ls. 

11 21 1 I11 para [I851 the Court noted its ullderstaildillg that on 1na11y occasions 

ref~~clling and the like was undcrtal<en on Espla~~ade Beach, or in the water i11 that 
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vicinity. Again there was evidence, albeit liillited evidence, in this regard from 

Mr Franlts. I-Ie ack~lowledged that discharges could occur, illcluding discharges of 

l~ydrocarbons. A Mr Jacl<son, who was also a witness for the Guardians, agreed that 

boaties reilloved the bungs fiom their vessels as soon as they were 011 their trailers, 

discharging bilge water onto the beach and through Tairua. Again, there was evidence 

on w l ~ i c l ~  the Tribunal could reach the understandii~g which it recordcd, and again no 

error of law arises. 

1 1221 Accordingly, I find that the Tribunal did not err in law in making fillcli~lgs in 

respect of which there was no evidence, or where the only evidc~lce was to the 

contrary. 

Question C: Did the Environment Court err in law in disregal*di/~g nnchr not 
follo~iing the findings of the Environment Court in Tairzia Marina Linzited & Arzor v 
~ ~ i l c a t o  Regional Council & 01/s?'~ 

11231 1 have already dealt with this issue above. In my view, the Court was not 

bound by the findings of the Environinent Court in the earlier decision. Issue estoppel 

did not apply. 

Qzlesfion H:Did the Environ~zent Court err in l a ~ v  in finding thaf condifions proj)osed 
by it in i'e,spect of the marina nzanagenzent plan and wnter quality uzonitoring cozild be 
frllcen info accoz~nt in assessing the adverse effects of the proposul.for the pzlry7oses of 
cleferuzining whether it ~ i a s  contrary to the policies of the Waikato Regional Coastal 
Plrrn ((>/her t l~an Policy 6A. I .  I)? 

1 1241 Mr Casey submitted that the Court placed heavy reliance on t l ~ c  claimed ability 

of more detailed coilditio~ls ill the lllarilla lllallageme~lt plan to coiltrol discharges of 

sewage and other polluta~~ts from the marina, and thereby avoid cflects on water 

clitality and the suitability of Esplanade Beach for recreatiollal batlling. I-Ie subi~litted 

that as a 11iatter of law, the Court was wrong to do so, because the collditiolls in the 

mai~agcmcnt plan were not in evidence and were at best a rnattcr for speculation. Ile 

submitted that the Court's dccisioil "was one of aspiration, not based on evidcilce or 

S O L I I I ~  judgnie~~t". 

?' 7i l i r~1~1 M L I ~ I M L '  L I C ~  li Waikalo Regional Cozlncrl EnvC Aucltland A 1081205, 1 July 2005 
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112.51 Mr ICirkpatrick argued that in tlie circumstances of this case, tlie 

E~~vi ro~lment  Court's decision was appropriate. He noted that the Tairua Marine Ltci 

and I'acific Paradise Ltd have never applied for a colisellt to discharge colitaminants 

horn the operation of the marilia into the wider coastal lnarille area. He subl~iitted that 

it callnot be assumed that the applicant will not, and cannot be trusted to, comply with 

tlie Act. 

[126] The power to impose conditions on resource collsents is broad. Iielevantly, 

s 108(3) of the Act provides as follows: 

108 Conditions o f  resource consents 

( 3 )  A consent authority tilay include as a condition of a resource consent a 
requirement that tlie holder of a resource consent supply to the consent 
authority information relating to tlie exercise of tlie resource consent. 

[I271 Here, and as Mr I<irl<patrick argued, the applicants did not seek a conscnt to 

discharge contalilillants from tlie operation of the marina into the wider coastal iilarille 

cnvironmelit. That was noted by the Enviroiiment Court at para [I841 of its decision. 

Tllc Elivirolllllellt Court however acceptcd the possibility that therc could be 

ullilite11ded discharges from boats. It acltnowledged tlie possibility that the collectio~l 

of up  to 95 vessels in the marilia could lead to inadvertent events cISecting Esplanade 

Reach. Notwithstanding the fact that the applicants were not seeltil~g to discharge 

contaminal~ts from tlie marina operation, the Court was conccrl~ed with how to 

millimisc that risk, and, to that end, suggestcd tliat the co~lditions of the consents 

should specify in more detail the matters to be addresscd in thc marina managc~llcnt 

plan. It listed tlic matters which it co~lsidcrcd the i~-~anageniellt plan should include at 

para 11071 of its dccisioii, and went on to observe that there should be a revicw of the 

coliselit conditions relating to water quality after two years of operation. 

11281 Tt appears fro111 the decision that one of the applicant's witnesses, Dr Coffey, 

had earlier produced a list of priiiciples that he coilsidercd should guide a management 

plan for tlic marina. It seems that those principles were put forward in the asscssli~cnt 

of' efi'ccts on the environment prepared for the Option 5 proposal, and that they had 

been drawn from expcrieilce at other ~llarinas. For sollie reason they were not put 
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f'orward in relation to the Option 55  proposal. Nevertl~eless, as the Court's decision 

records, the control of the discharge of contail-iinailts was addressed by a iluinbcr of 

witnesses. The applicants were clearly mindf~~ l  of this issue, and it seen-is to have been 

common ground that the issue needed to be addressed in a marina i-i-ianagen-ient plan. 

11291 I11 reaching its decision, the Court was entitled to take into account the 

proposed conditions of consent as mitigating the effects of an activity if the conditions 

were inl-iercnt in the application. 54 

[I301 E-Ierc, the fact that there were to be no discharges of coi-itan-iinants from the 

marina operation was inherent in the application. No consent was sought in that 

regard. The nlanagement plan technique seelts to address how the requiren-ient for a 

zero discharge policy will be achieved. 

[13 11 Before the matter got before the El-ivironmel-it Court, a hcari~lg had bcc1-i held 

bcfore Commissioners for the Regional Co~tincil and the District Coul-icil. Reports had 

been prepared under s 42A of the Act by Council Officers. Recommendations had 

been made and draft conditions proposed. The decisions of the consent authorities, 

incorporali~-ig those draft conditions, were the subject of appeals by three parties: the 

Guardians, the applicants, and the Director-General of Conservatiol-i. All three raised 

conccrlis about particular conditioiis. The Ei-ivironl-ilcl-it Court considered that further 

conditions should be imposed on the grant of the consents, and that there should be a 

rcview of the col-iditioi~s relating to water quality under s 128 of the Act after two years 

of operation. The decision therefore concluded wit11 directions for the preparation of 

final conditiol-is. Agreement was reached between the applicants, the Councils, and 

the Director-General of Conservation. However, agreement was not reacl-iecl bctwcel-i 

t l ~ c  Guarclians and the applicants. There was therefore a f~lrther hearing before the 

I~nvironment Court on 3 1 March 201 1. An oral decision was given, and tl-ic written 

decision is now available. 

[I321 111 the circumstances of this case, the various coi-iditions proposed have thus 

been thc subject of scrutiny and debate througl-iout the application and appeal process. 

-- 

5 '  //111i'k1ct~d 12eg1onrrl Colrncll v liocfney Dwtrr~t  Coz117c.tl [2009] NZCA 99 a t  1531 to [GO], A/loilloaor~ 
/)1<e-Sc./7ool Charitable Dz l~ t  v W~llkato D~strlct C o u ~ c r l  [2007] N Z R M A  5 5  (IIC) at [12]. 
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[ 1331 In New Zealand Rail Linziteu' v MUrlborozrgh District ~ o t r ~ c i l , "  the 

I~nvironincnt Court took tlie view that if an applicant is relying on a ~nanagelnc~lt plan 

as a method of avoiding, remedying, or mitigating adverse effects, that plan should be 

formulated so it could be scrutinised by the Court ancl, if accepted, iilcluded as part of 

thc coilditio~ls of consent. Further, it has been held that it is not appropriate for a 

Council to endeavour to reserve to itself the power to approve a management plan at a 

later date outside the formal resource consent p r o ~ e d u r e . ~ ~ ~ o w e v e r ,  in other cases 

tlie subsequent preparation of a mal~agement plan has beell imposed as a coilclition of 

consent. In Wood v West Coast Regional Cotlncil, the Court aclcnowledged thc 

diflficultics that can be faced in specifying a management plan as a colldition of 

consci~t, particularly where it might benefit froin future aine~~d~nei l ts  to lceep pace with 

developn~ents in technology. " The Court accepted that a management plan call be 

required to be prepared pursuant to s 108(3) of the Act, and that its purpose s l~o i~ ld  be 

to provide the consent authority and anybody else who might be interested with 

ii1for11lation aboilt the way in which the consent holder inteilds to comply with thc 

n ~ o r c  specific controls or paraineters laid down by the other co~lditions of a colisent." 

[ I  341 In the present case, a management plan was required by the El~viron~nent Court 

to mitig;lte the risk that there could be unii~tentional discharges from boats in the 

inarina and froin marina operations. The base positioil however reinains that the 

applicant has not sought, and does not hold a discharge perinit permittiilg it to 

discllarge col~taminai~ts into the coastal marine environment. It is entitled to be treated 

on the basis that it will co~nply with the consents it llolds, and with the ~ct.'"f'it docs 

not comply, it will become liable to enforcement action under Part 12 of the Act. Thc 

applicant's priilcipals could become liable perso~lally uilder s 340, while certaiil 

contraventions could be offences of strict liability undcs s 34 1. 

1135 1 With respect to Mr Casey, the questioil of law posed in thc notice ol' appeal 

docs not accurately state the Ellviroi~incilt Court's findings. The El~viroiimcnt Court 

was simply seeking to minimise the possibility of contamillation. It was entitled to do 

55  NL'IV Ze(1111nd liar1 L~rlirted v Murlborozlgh Dr~frrct COLIMCII [ 19931 NZRMA 70. 
Drrd v South Canterbury Car Clztb PT C h r i s t c I ~ ~ ~ r ~ h  C 27194, 1 1  March 1994, ~L/crc~,ues A41nr~g Co 
Ltci v IVuitakare D~.rlvrct Coz~ncrl PT Christchurch C 14194, 20 J a n ~ ~ a r y  1994. 

> 7  M6od v West Coust liegro~ul Counul [2000] NZRMA 193 (ENC). 
5"~1d at [I71 to [20]. 
5"~~rIY v Azrclclc~nd Crty Councrl [I9751 2 NZLR 646 (CA). 

296



so under s 108(3) of the Act. In lny Q~dglnent, the Court did not err in law when it 

directed that a nlanagenlent plan should be prepared to detail how the zero discharge 

policy was to be achieved. 

[I361 In suninary, I have concluded that the Court did not err in any of the respects 

alleged by the Guardians. It follows that the appeal is dismissed. 

Costs 

[I371 The applicants are entitled to costs. I direct that any application for costs is to 

be filed and served within 10 worlting days of the date of this dccision. Any response 

to it to be filed and served within a further five worlting day period thereafter. 1 will 

thcn deal with the issue of  costs on the papers ullless I require the assistal~ee of 

counsel. 

Wylie .I 
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JUDGMENT OF THE COURT DELIVERED BY BLANCHARD J 

 

[1] The applicant, Housing New Zealand Ltd, seeks leave to appeal from a 

judgment of the High Court dismissing an appeal from certain judgments of the 

Environment Court.  Leave to appeal to this Court was refused by Fisher J on 

19 October 2000. 

[2] The first decision of the Environment Court concerned an application for 

declarations under s311 of the Resource Management Act 1991 about the powers of 
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the Waitakere City Council to impose various conditions on consents to subdivisions 

of land.  The other two decisions of the Environment Court related to appeals under 

s120 of the Resource Management Act 1991 in respect of conditions imposed on the 

applicant by the Waitakere City Council in relation to a subdivision consent 

concerning properties in New Lynn and Te Atatu.  Both cases were heard together, 

with a judgment being delivered in each case, and then a further supplementary 

judgment which has no bearing on the issues now sought to be appealed. 

[3] The two properties in New Lynn and Te Atatu were held as single parcels of 

land, but had multiple housing units developed on them.  The applicant sought to 

subdivide the land to provide separate legal titles for the individual units.  The 

Waitakere City Council imposed conditions on the subdivisions requiring, inter alia, 

payment of reserves contributions under transitional provisions in the Resource 

Management Act.  No further development was proposed in relation to either site.  

The Palmerston North City Council appeared, and its counsel made submissions in 

support of the Waitakere City Council’s application for declarations in the 

Environment Court, because it takes a similar position on reserves contributions.  

(Although certain other conditions were in issue before the Environment Court, we 

are not now concerned with them.) 

[4] The essential issue between the parties arises from the fact that the properties 

to be subdivided have already been developed.  The applicant asserted that in those 

circumstances the act of subdivision does not have any effect on the reserves of the 

district, and therefore any payment in lieu of provision of public reserves is not 

justified.  The Councils contended that a reserves contribution is payable irrespective 

of whether or not the subdivision actually places additional demand on reserves. 

[5] The case concerns s 407(1) of the Resource Management Act, which states: 

407 Subdivision consent conditions- 

(1) Where an application for a subdivision consent is made in 
respect of land for which there is no district plan, or where the 
district plan does not include relevant provisions of the kind 
contemplated by section 108(2)(a) or 220(1)(a), the territorial 
authority may impose, as a condition of the subdivision 
consent, any condition that could have been imposed under 

299



 3

sections 283, 285, 286, 291, 321A, or 322, as the case may be, 
of the Local Government Act 1974 if those sections had not 
been repealed by this Act. 

[6] The relevant provision under the sections of the Local Government Act 

which are preserved by s 407 is s 285, which related to reserves contributions in the 

case of residential subdivisions.  That section provided: 

285. Reserves contributions in case of residential subdivisions- 

(1) Where the council is of the opinion that all or any of the 
allotments shown on a scheme plan submitted to it for its 
approval are intended to be used solely or principally for 
residential purposes, the council may require that provision 
shall be made to the satisfaction of the council for public 
reserves under the Reserves Act 1977 within the land on the 
scheme plan amounting to not more than 130 square metres for 
each allotment on the scheme plan which in the opinion of the 
council will be used for such purposes. 

(2) Subject to subsections (3) and (4) of this section, where the 
council is satisfied that the subdivision is adequately served by 
reserves or it is impracticable to provide such reserves, or 
where the area of the proposed reserves is less than 1,000 
square metres,- 

 (a) The council may, in lieu thereof, make it a condition of 
approval of the scheme plan that the owner shall pay to the 
council, within such time as it may specify, an amount of 
money specified by the council; or 

 (b) The council and the owner may agree that instead of 
making such a payment the owner shall set aside within the 
subdivision an area of land to be vested in the council; or 

 (c) The council and the owner may agree that a 
combination of the provisions of subsection (1) of this section 
and of paragraphs (a) and (b) of this subsection, or any of those 
provisions, shall apply. 

(3) The value of the total contribution that the owner may be 
required to make under subsection (2) of this section (whether 
in money or land or both) shall not exceed 7.5 percent of the 
value of the allotments shown on the scheme plan that in the 
opinion of the council are intended to be used solely or 
principally for residential purposes. 

(4) Where the subdividing owner undertakes, pursuant to a 
requirement of the council, earthworks, tree planting, or other 
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work on the land to be set aside as reserves under this section 
(not being work done for ensuring the stability of the land or 
necessary land drainage), and the work is done to the 
satisfaction of the council, the value of that work shall be taken 
into account in assessing the area to be set aside under 
subsection (1) of this section or, as the case may be, the 
contribution to be made under subsection (2) of this section 
(whether in money or land or both). 

(5) Where the subdividing owner makes provision for the setting 
aside within the land on the scheme plan of open space for the 
use only of persons to live within that land, the council may 
take into account the whole or part of the areas to be set aside 
when assessing the area to be set aside as reserves under this 
section or, as the case may be, the contribution to be made 
under subsection (2) of this section (whether in money or land 
or both). 

(6) The area of land to be set aside as reserves, or work to be done, 
or the sum to be paid by the owner to the council, under this 
section shall be ascertained having regard only to the number 
of allotments shown on the scheme plan in excess of the 
number of allotments comprised in the land before the 
subdivision that could have been used for residential purposes. 

[7] In its judgment dated 9 February 2000, the Environment Court granted the 

Waitakere City Council’s application for declarations, holding that there were no 

words in s407 suggesting that the preserved Local Government Act provisions are a 

guide only and saying that the power conferred by s407 is not fettered by the other 

provisions of the Resource Management Act or Local Government Act.  The 

Environment Court held that where a proposed subdivision would not place any 

additional demand upon network infrastructure or upon reserves in the 

neighbourhood, a territorial authority may nevertheless lawfully impose conditions 

of subdivision consent requiring payment of a reserves contribution.  The Court 

further held that the common law requirements for the exercise of power to impose 

planning conditions do not prevail where they are inconsistent with express statutory 

powers to impose conditions.  The parties had agreed that the absence of any effects 

in terms of any additional demand upon reserves is a relevant factor in the exercise 

of a consent authority’s discretion as to the quantum of any contribution, but is not a 

matter going to the power to require any contribution.  The Court concluded that the 

Waitakere City Council’s imposition of conditions requiring reserves contributions 

on the applicant on its consent to the proposed subdivision was lawful. 
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[8] In a further decision dated 28 February 2000, the Environment Court 

considered the merits of the particular conditions imposed by the Waitakere City 

Council.  The Court held that there was no general exemption for subdivisions of an 

existing development, and that the fact that Housing New Zealand provides housing 

for low-income families is not relevant to the exercise of the discretion to impose 

reserves contribution requirements.  It concluded that, even though the subdivision 

would not itself result in additional use of public reserves, it was fair and reasonable 

that the subdivider be required to pay a contribution towards the cost of providing 

public reserves to meet past shortfalls. 

[9] Housing New Zealand appealed to the High Court.  In a judgment delivered 

by Glazebrook J on 17 July 2000, a Full Court, consisting of Fisher and Glazebrook 

JJ, dismissed the appeal.  The Court held that the Environment Court had not applied 

a wrong legal test in deciding that the contribution could be imposed.  The Court 

considered that there does not need to be additional demand created by the 

subdivision for there to be the legal power to impose a reserves contribution.  It 

expressed the opinion that the test of whether the contribution was “so unreasonable 

that no reasonable authority could have imposed it” was perhaps not appropriate, 

except as a “final check”, because it provided no real guidance, but concluded that it 

was not the only basis of the decision and therefore did not invalidate the 

Environment Court’s findings.  The Court concluded that the Environment Court had 

not made an error of law in assessing whether or not the contributions should have 

been made in respect of the New Lynn and Te Atatu properties, and in assessing the 

level of those contributions. 

[10] Leave to appeal to this court was refused by Fisher J on 19 October 2000.  

The Judge accepted that the subject could fairly be described as a matter of general 

or public importance, as it affects many territorial authorities and many Housing 

New Zealand parcels of land.  However, Fisher J found that there was no readily 

identifiable question of law, and the only potential question of law had been well 

traversed. 

[11] Leave to appeal to this Court is governed by s 308 of the Resource 

Management Act which provides that s 144 of the Summary Proceedings Act 1957 
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applies in respect of a decision of the High Court on appeal from the Environment 

Court.  Section 144 in turn provides that the applicant may apply to this Court for 

special leave to appeal in the event that leave to appeal is refused by the High Court.  

But the appeal must raise a question of law which, “by reason of its general or public 

importance or for any other reason,” ought to be submitted to this Court for its 

decision. 

 

[12] It is apparent that the argument which counsel for the applicant, Mr Radich, 

who did not appear in the Environment Court or upon the substantive hearing in the 

High Court, now would wish to present to this Court is in a significant respect put 

differently from the argument on Housing New Zealand’s behalf below.  Counsel 

also recognised that he was facing the problem that leave is being sought in relation 

to a question of law concerning a transitional provision.  Acknowledging this, 

Mr Radich emphasised that it might be 18 months or even longer before transitional 

plans are replaced throughout the country by new district plans which will, almost 

certainly, have self-contained provisions taking the place of s285.  It has been 

necessary to preserve s285 only because schemes drawn up under the predecessor of 

the Resource Management Act do not have such provisions.  Counsel said that large 

sums of money are at stake in the meantime for his client if it continues to pursue its 

policy of obtaining separate titles to its units. 

[13] There are two arguments sought to be advanced.  The first is that s285 is not 

to be read in isolation and applied as it would have been when the Town and Country 

Planning Act 1977 was in force.  Now it must be applied in the context of the 

Resource Management Act whose policies and principles, it is said, require the 

decision-maker to concentrate upon the effects of the particular resource consent 

which is being sought – here, subdivisions which are “on paper only”, involving no 

change or prospective change to the physical environment and no effects upon 

existing Council reserves. 

[14] Secondly, it is submitted that the High Court erred in law in declining to 

receive guidance from the well-known decision of the House of Lords in Newbury 

District Council v Secretary of State for the Environment [1980] 1 All ER 731 in 
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which it was said that conditions imposed must be for a planning purpose and not for 

any ulterior one, and that they must fairly and reasonably relate to the development 

permitted.  Also they must not be so unreasonable that no reasonable planning 

authority could have imposed them, which was a reference to Associated Provincial 

Picture Houses Ltd v Wednesbury Corpn [1948] 1 KB 223. 

[15] A second appeal on a transitional provision will not usually give rise to a 

question of law of general or public importance.  Here, in one respect, it can 

arguably be said to do so but, unfortunately, because of the way the matter has been 

argued below, this Court is being asked to consider embarking upon a potentially 

major review of the basic principles and policies of the Resource Management Act, 

which the applicant’s argument before us would require, without the very substantial 

benefit of having the views of the specialist body, the Environment Court, expressed 

upon them in the context of this case, and without also having the advantage of a 

first review of the matter on that basis by the High Court.  The concentration in the 

Environment Court appears to have been upon the circumstances of the particular 

case, rather than being directed to any more general questions.  The High Court 

recorded that the view expressed for the appellant in that Court was “that there was 

the jurisdiction to impose a contribution but that the contribution should not be 

imposed in such circumstances [which is the way it is now put] or alternatively that 

it should always be imposed at 0%.”  The latter formulation appears to have been 

predominant. 

[16] If the applicant had chosen to present its case in the Environment Court so as 

to generate discussion of the principles and policies of the Resource Management 

Act, a course seemingly still open to it in relation to a future subdivision where the 

issue emerges, we might well have been disposed to grant leave.  But in the present 

circumstances we regard embarking upon that question as inappropriate, particularly 

when it would arise on the application of a provision which will fairly soon cease to 

have practical effect. 

[17] As to the High Court’s treatment of Newbury, we think that the applicant may 

be giving too much importance to what appears to us to be a remark which was no 

doubt influenced by the case as it was argued before the Full Court and which was 
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directed to the particular statutory provision.  The High Court commented that 

Newbury was a case dealing with different legislation in a different jurisdiction, and 

with general rather than specific legislation.  It said that conceivably Newbury had 

been over-used in this context, although the Court proceeded to refer to the third part 

of the Newbury test in a later portion of the judgment. 

[18] We take the view that the Newbury test remains of general application and 

that New Zealand Courts should continue to apply it in relation to the provisions of 

the Resource Management Act.  We note that the Environment Court, in a passage 

not criticised by the High Court, did in fact deal with the common law requirements 

upon the Council in terms which clearly were drawn from Newbury.  It said that it 

found that the acquisition and improvement of public reserves is a resource 

management purpose and asked itself whether the purpose related to the activity 

authorised by the consent, that is, the subdivision, and whether the condition for a 

reserve contribution was so unreasonable that a reasonable consent authority could 

not have imposed it. 

[19] When the High Court’s observation is read in the setting of its judgment as a 

whole and with particular reference to the transitional provision we see no danger 

that the Court will be interpreted as indicating that Newbury is not to be followed in 

resource management cases.  Hence the applicant’s second point is not of public or 

general importance.  It is also subsidiary to the first argument. 

[20] The application for leave to appeal is declined with costs of $2,500 to each of 

the respondents together with their reasonable disbursements, including travel and 

accommodation costs, to be fixed if necessary by the Registrar. 

 
 
 
Solicitors 
Bell Gully, Wellington for Appellant 
Simpson Grierson, Auckland for First Respondent 
Cooper Rapley, Palmerston North for Second Respondent 
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INFINITY INVESTMENT GROUP 
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CANTERBURY REGIONAL COUNCIL 
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Environment Judge J R Jackson 
(under section 279(1)(c) of the Act) 
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P Steven QC for Waitaki Irrigators Collective Limited and others 
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M Baker-Galloway for Fish and Game (section 274 party) 

Date of Decision: 17 March 2017 

Date of Issue: 17 March 2017 

A: 

PROCEDURAL DECISION 

Under section 279(1)(e) of the Resource Management Act 1991 the 

Environment Court rules in relation to application CRC155773 by Infinity 

Investment Group Holdings Limited to take water from the main stem of the 

Hakataramea River lodged with the Canterbury Regional Council on 25 October 

2013: 

INFINITY INVESTMENT GROUP v CRC -PROCEDURAL s88A DECISION 
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(1) that resource consent is not now required under the pre-Plan Change 3 

("PC3") version of the Waitaki Catchment Water Allocation Regional Plan 

("WCWARP"); 

(2) as for the consent required under the WCWARP with PC3 ("the Allocation 

Plan"), the proposed water permit to take is a discretionary activity. 

B: Costs are reserved as costs in the substantive proceeding. 

REASONS 

Table of Contents Para 

A. 
B. 
C. 
D. 
E. 
F. 

Introduction 
Background: the application, the rules and the arguments 
The application of section 88A before the Simplifying Act 
The amendments in the Simplifying Act 
One consent or two? 
The operation of section 88A since the Simplifying Act 

[ 1] 
[4] 
[30] 
[47] 
[61] 
[76] 

A. Introduction 

[1] The primary issue for this procedural decision is whether the status of a 

proposed take of water from the Hakataramea River is a non-complying or discretionary 

activity. Because there is a plan change to the relevant regional plan, a related issue is 

whether that status of the activity is affected by section 88A of the Resource 

Management Act 1991 ("the RMA" or "the Act"). 

[2] Section 88A states: 

88A Description of type of activity to remain the same 

( 1) Subsection (1 A) applies if-

(a) an application for a resource consent has been made under section 88 or 

145;and 

(b) the type of activity (being controlled, restricted, discretionary, or non

complying) for which the application was made, or that the application was 

treated as being made under section 878, is altered after the application 

was first lodged as a result of-
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(i) a proposed plan being notified; or 

(ii) a decision being made under clause 1 0(1) of Schedule 1; or 

(iii) otherwise. 

(1A) The application continues to be processed, considered, and decided as an 

application for the type of activity that it was for, or was treated as being for, at the 

time the application was first lodged. 

(2) Notwithstanding subsection (1), any plan or proposed plan which exists when the 

application is considered must be had regard to in accordance with section 

104(1)(b). 

[3] The application of section 88A has led to some results which are at first sight 

surprising notably in Ngati Rangi Trust v Manawatu-Whanganui Regional CounciJI 

("Ngati Rangi'J where water takes that were ostensibly controlled activities at the time 

of the Environment Court hearing were held by the High Court to be non-complying 

because that was their status under a (by then) inoperative regional plan. 

B. Background: the application, the rules and the arguments 

The application to take water for the Hakataramea River 

[4] Taking of water from the Hakataramea River is not a permitted activity under the 

relevant regional plans. A permit is required2 before water can be taken from the river. 

Consequently by application dated 25 October 2013 Infinity Investment Group Holdings 

Limited ("Infinity") sought water permits from the Canterbury Regional Council to take 

93 litres per second ("Lis") from the main stem of the Hakataramea River (a tributary of 

the Waitaki River). The application was originally given the reference CRC144934 by 

the Council. 

[5] After judicial review of the Council's original decision not to notify the application 

- see Sutton v Canterbury Regional CounciP - the application was amended by a letter 

from Infinity's agent Mr T Heller on 5 March 2015, reducing the proposed take to 

68 Lis. Dr Somerville QC submitted4 that Infinity lodged a new application in 2015. 

That submission is incorrect because it is clear from the express words of Infinity's 

agent's letter to the Council that Infinity was intending to amend its 2013 application, 

not make a new one. The letter from Environmental Associates Ltd states: "The 

Ngati Rangi Trust v Manawatu-Whanganui Regional Council [2016] NZHC 2948. 
Section 14(2) RMA. 
Sutton v Canterbury Regional Council [2015) NZHC 313; [2015) NZRMA 93; (2015) 18 ELRNZ 
774. 
R J Somerville submissions 30 January 2017 at para 26(e) [Environment Court document 38). 
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Applicant wishes to amend application CRC 144934 . . . All amendments are within the 

scope of the application as originally lodged." One reason for that approach may have 

been not to lose priority for the application. 

[6] The application was renotified (twice 5
) as CRC 155773 and it then went to a 

hearing. By decision dated 4 September 2015 Independent Hearing Commissioners 

Emma Christmas and Hugh Thorpe declined consent. Infinity appealed to the 

Environment Court under section 120 of the Resource Management Act 1991 ("the 

RMA" or "the Act"). 

[7] The appeal was joined by two submitters as section 27 4 parties: The Waitaki 

Irrigators Collective Ltd ("the Collective") and the Central South Island Fish and Game 

Council of New Zealand Inc ("Fish and Game"). Both support the Council's position. 

[8] The operative regional plan when the water permit was sought was the Waitaki 

Catchment Water Allocation Regional Plan ("the WCWARP") which became operative 

in July 2006 under the Resource Management (Waitaki Catchment) Amendment Act 

2004 ("the 2004 Act"). That plan is6 the regional plan "for the allocation of water in that 

part of the Waitaki Catchment that is within the Canterbury region" under section 14 of 

the 2004 Act. 

[9] On 28 June 2014 the Canterbury Regional Council ("the CRC") notified Plan 

Change 3 ("PC3") to the WCWARP. The process of submissions, further submissions 

and a hearing under Schedule 1 to the RMA followed. The recommendations of the 

Hearing Commissioners on PC3 were adopted by the CRC on 18 June 2016 and the 

plan change became operative on 8 September 2016. I will call the version of the 

WCWARP which includes the operative PC3 (and earlier changes 1 and 2) the 

"Allocation Plan". 

5 

6 

For a second time on 21 March 2015 and for a third time, due to an error in the second notice, on 
2 April2015: see the Independent Commissioners' Decision 4 September 2015 at [13]. 
By resolution dated 25 August 2016. 
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[1 0] The timing of events is shown in this chronological table which compares 

relevant dates in relation to the WCWARP, PC3, and Infinity's application: 

WCWARP PC3 
Infinity 

a~~lication 

July 2006 Operative 

25 October 2013 Lodged 

28 June 2014 Notified 

27 February 2015 High Court decision7 

quashed grant 

5 March 2015 Application amended 

2 April2015 Notified (again) 

4 September 2015 CRC decision 
(refusing consent) 

Inoperative 
8 September 2016 (as provisions Operative 

amended by PC3) 

[11] Because the Allocation Plan became operative while the court was deliberating 

on its substantive decision, by Minute dated 6 December 2016 the court asked for 

further submissions on the status of Infinity's application and on the effects of the 

changes made by PC3. Submissions from all parties have now been received. 

The rules 

[12] The rules governing the status of the taking of water include (relevantly): 

7 

Rule 15 

Rule 16 

Any activity that complies vvith Rules 2, 6 and 7, and is not subject to Rule 

15A is a discretionary activity. 

Any activity which contravenes any of Rules 2, 6 or 7 is a non-complying 

activity. In considering an application to which this rule applies the consent 

authority will have regard, among other matters, to all the policies of this 

Plan. 

Sutton v Canterbury Regional Council above n 3. 
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[13] These rules refer back to rules 2 and 6 (7 is irrelevant to this proceeding). 

Activities that comply with both rules 2 and 6 of the Allocation Plan are discretionary 

activities (rule 15). In contrast, activities which do not comply with either rules 2 or 6 (or 

both) under the Allocation Plan are non-complying (rule 16). 

[14] Before PC3 became operative, rule 2 provided (relevantly): 

Rule 2 

(1) Except as provided in (2) and (3) no person shall take, use, dam or divert surface 

water or ground water unless: 

b. the amount taken or diverted from the relevant river or stream is for a 

replacement consent or in combination with the amount of water authorised 

to be taken or diverted by existing resource consents, does not exceed the 

allocation limits in Table 3; and ... 

[15] The allocation limit for the Hakataramea River main stem was 500 Lis. 

"Allocation limits" was defined as: 

The limits on the cumulative rate of taking and diverting of water that are established by 

this Plan and are specified in rule 2 of this Plan. (emphasis added) 

[16] The reference to a diversion of water in rule 2 is important because the evidence 

is that 472 Lis of the 500 Lis limit had already been allocated. The figure of 472 Lis 

counted 150 Lis for the "Davenport" diversion, rather than merely the 11 0 Lis for the 

associated "Davenport" take8
. Consequently, Infinity's proposed take was non

complying when lodged in October 2013. 

[17] PC3 removed the words "or diverted" from rule 2(1 )(b) and removed the words 

"and diverting" shown in bold from the definition of Allocation limits above9
. It follows 

that diversions are no longer counted in the allocation limit when determining whether 

there is available allocation under the environmental flow and level regimes for the 

Hakataramea River in Table 3 of the WCWARP (now Table 38 of the Allocation Plan) 

and whether the overall allocation is exceeded in Table 5 of the plans (discussed next). 

J A Todd evidence-in-chief paras 13 and 55 [Environment Court document 9]. 
See chapter 10 Definitions and abbreviations of the Allocation Plan. 
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[18] Consequently Infinity's proposal to take 68 Lis complies with the allocation limit 

in Table 38 and is discretionary under rule 2 of the Allocation Plan. 

Rule 6 (and Table 5) 

[19] Rule 6 in the Allocation Plan relates to the total annual allocation for .ill! 
abstraction from the Waitaki catchment below the Waitaki Dam. The relevant part of 

rule 6 of the Allocation Plan now reads (relevantly): 

(1) Except as provided in (2), no person shall take, use, dam or divert water, if the 

take, by itself or in combination with any other take, results in the sum of the annual 

volumes authorised by those resource consents, exceeding the annual allocation to 

that activity in Table 5. 

(Underlining in the original) 

It was the same for all relevant purposes in the WCWARP. What has changed is the 

way in which the volumes are calculated. As explained above "diversions" no longer 

count, and Table 5 as referred to in the rule has been amended. 

[20] The relevant part of Table 5 is (v) because the Hakataramea River is within that 

part of the Waitaki catchment described as "downstream of Waitaki dam but upstream 

of Black Point". The table reads: 

Table 5: Annual allocations to activities 
Note: units = millions of m3 per year. 

Town and Industrial Tourism 
Communit~ and and 

water commercial recreational 
sugQiies activities facilities 

(outside 
municipal or 
town supply 

areas) 

v Downstream 
ofWaitaki 

3 1 2 

Dam but 
upstream of 
Black Point 

Agricultural Any Hydro-
and other electricity 

horticultural activities generation 
activities 

All other flows 
'IW 16 except the 
200 flows that 

must remain 
in the rivers, 
pursuant to 

the 
environmental 
flow regimes 
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[21] The difference between the WCWARP and the Allocation Plan is that the former 

had an annual allocation to agricultural and horticultural activities of 150 x 106 cubic 

metres of water each year (shown as struck through in Table 5), whereas PC3 

increased that to 200 x 106 cubic metres (shown in bold in Table 5). PC3 also changed 

how the volumes were calculated by excluding diversions from the allocation limits. 

[22] Under the WCWARP Infinity's application was non-complying, because the 

annual allocation for the Lower Waitaki catchment was already exceeded10
• Under PC3 

and now under rule 15 of the Allocation Plan, the application is, at first sight, for a 

discretionary activity. 

[23] Infinity relies on a proposed condition linking the take to an existing consent so 

that the proposed take would not, in theory, increase the annual volumes taken from 

the river. However, even if that is correct and workable (and in this decision I make no 

findings on either point) the fact is that the annual limit from under Table 5 (as it was at 

the date of Infinity's application) of the WCWARP was already exceeded so Infinity's 

application was still non-complying. 

The arguments 

[24] Ms Baker-Galloway, counsel for Fish and Game, submits11 that since the 

application was lodged under the WCWARP, the activity must, under section 88A RMA, 

continue to be assessed as a non-complying activity. She submits that two lines of 

authority have developed as to the application of section 88A RMA. The first set of 

cases states that the new activity status (introduced in a new plan or plan change) 

applies if the relevant rule has legal effect or has become operative at the time of the 

decision. This line includes Canterbury Regional Council v Christchurch City Councif 2
; 

Campbell v Napier City Councif 3
; Batten v Rodney District Councif4 and Royal Forest 

and Bird Protection Society Inc v Whakatane District Councif 5
• 

10 

11 

12 

13 

14 

15 

J A Todd evidence-in-chief para 21 [Environment Court document 9]; EJC Soal evidence-in-chief 
para 28 [Environment Court document 1 0]. 
M Baker-Galloway supplementary legal submission 22 December 2016 [Environment Court 
document 37]. 
Canterbury Regional Council v Christchurch City Council (2001) 7 ELRNZ 97 at [41] and (2001) 
7 ELRNZ 113. 
Campbell v Napier City Council (EC) W067/2005 at [17] et ff. 
Batten v Rodney District Council (EC) A66/2009. 
Royal Forest and Bird Protection Society Inc v Whakatane District Council [2012] NZEnvC 38 at [7]. 
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[25] The second set of cases holds that the activity status as at the date of the 

application applies even if the new rule is effective or operative. This set includes: 

• Calder Stewart Industries Ltd v Christchurch City Councif16
; 

• Mapara Valley Preservation Society Inc v Taupo District Councif17
; 

• Bradford v Rodney District Councif18
; 

• Eades Land Partnership v Ruapheu District Councif1 9
• 

[26] There are also two recent decisions of the High Court. The first is Macpherson 

v Napier City Councif0
• That is a land use case where Duffy J commented that: 

Section 88A saves applications from the effect of changes to a District Plan that become 

effective after an application has been lodged. However what is saved is the application 

either as it was first lodged, or as it was treated as being for at the time it was first lodged. 

The second is Ngati RangF1 which I have already referred to and will discuss shortly. 

Neither was referred to by counsel. 

[27] The Regional Council submits that the first line of cases identified above is 

correct but does not discuss them or any others. 

[28] The Collective disagrees with Fish and Game's position. Ms Steven submits22 

that section 88A(2) requires regard to be had to any plan that "exists" when the 

application is considered. She said that the WCWARP no longer exists (because it is 

inoperative, presumably) and therefore need not be applied. However, while that may 

be correct, it is not because of section 88A(2). That subsection is only there to ensure 

that when carrying out a section 104(1)(b) evaluation all relevant provisions are 

considered. Section 88A(2) does not affect the status of an application: that is 

determined under section 88A(1) and (1A). 

[29] For Infinity Dr Somerville observes that the RMA was amended by the Resource 

Management (Simplifying and Streamlining) Amendment Act 2009 ("the Simplifying 

16 

17 

Calder Stewart Industries Ltd v Christchurch City Council (EC) C017/2006- (this case was decided 
before section 88A was amended in 2003) at [42]. 
Mapara Valley Preservation Society v Taupo District Council (EC) A82/09 at [28]. 
Bradford v Rodney District Council [2010] NZEnvC 318 at [12]. 
Eades Land Partnership v Ruapehu District Council [2012] NZEnvC 255 at [73]. 
Macpherson v Napier City Council [2013] NZHC 2518 at [47]. 
Ngati Rangi, above n 1. 
P Steven submissions in reply 7 February 2017 para 6 [Environment Court document 40]. 
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Act") which came into force on 1 October 2009. It introduced sections 86A to 86G, and 

87 A and 878, and in reliance on these, he submits23 that the principle24 that general 

provisions do not derogate from specific ones applies. He submits that "section 868 

contains clear and explicit provisions as to when rules that protect or relate to water 

have legal effect and so must be compiled with. The clear intent is that they have legal 

effect immediately upon notification. . .. Parliament would not have intended that they 

could be overridden by recourse to the more general provisions in section 88A." 

Further he submits that the purpose of section 88A is to protect an applicant, not, in 

effect, to penalise them. 

C. The application of section 88A before the Simplifying Act 

Sections 9 and 14(2) RMA 

[30] The primary obligations to obtain resource consents are imposed by Part 3 

("Duties and Restrictions") of the RMA. It is worth noting that section 88A (quoted 

above25
) may operate differently for resource consents under sections 9 and 14(1) of 

the RMA than it does for consents under sections 11, 12, 14(2), 15 and 15A RMA. 

[31] To understand why and for comparative purposes, it is useful to set out section 

9 of the RMA which relates to the use of land. It states (relevantly): 

23 

24 

25 

9 Restriction on use of land 

(2) No person may use land in a manner that contravenes a regional rule unless the 

use-

(a) is expressly allowed by a resource consent; or 

(b) is an activity allowed by section 20A. 

(3) No person may use land in a manner that contravenes a district rule unless the 

use-

(a) is expressly allowed b}' a resource consent; or 

(b) is allowed by section 1 0; or 

(c) is an activity allowed by section 10A. 

R J Somerville submissions 30 January 2017 para 38 [Environment Court document 38]. 
Referring to the discussion by J F Burrows and R I Carter Statute Law in New Zealand (51

h edition 
LexisNexis, Wellington, 2015) at 475-478. 
At para [2]. 
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[32] Section 9 is generally regarded as permissive - Nga Puawaitanga (Meremere) 

Ltd v Waikato District Counci/26 
- in that land can be used as owners like unless and 

until some aspect (manner) of its use contravenes a regional or district rule27 in which 

case it can only be used if that manner of use is expressly allowed by a resource 

consene8 or is an existing use29
. In passing I note that in Macpherson v Napier City 

Counci/30 Duffy J wrote (obiter) of section 9 that "[t]he overall effect of the Act is to 

prohibit uses of land that are not specifically permitted under its provisions31
. In my 

view the preferable view is exactly the other way around. As Dr Ceri Warnock and Ms 

Maree Baker-Galloway record in Focus on Resource Management Law2
, in the third 

parliamentary reading on the Resource Management Bill, the Han Simon Upton, then 

Minister for the Environment said33
: 

Current law presumes that one can use land only in accordance with the provisions of the 

Law. Clause 7 [now s 9] intentionally reverses that presumption. That was a very 

important reversal that the authors of the Bill made right at the outset -that is, people can 

use their land for any purpose they like. The law should restrain the intentions of private 

land-users only for clear reasons and through the use of tightly targeted controls that have 

minimum side effects. 

[33] The meaning of "district rule" (which includes a proposed rule) in section 9 has 

the effect that consents for land uses are needed under both an operative and a 

proposed plan if each has a relevant rule: Bayley v Manukau City Counci/34
, as 

followed in Stokes v Christchurch City Counci/35 (approved in O'Connell Construction 

Limited v Christchurch City Counci/36 ("O'Connell'?). In Baylef7
, Blanchard J wrote for 

the Court of Appeal: 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37 

... Applications can be made under s 88(3) for a consent "under a plan or proposed plan". 

Naturally, where two such district plans co-exist a consent under one will be of no 

immediate practical use if there is still a need for a consent under the other. But there is 

no good reason for adding to the complexity of the legislation a further complication .... [by 

requiring] all applications at the same time. That course may be preferable as a matter of 

practice, but in our view the Act does not impose any such requirement. ... 

In Nga Puawaitanga (Meremere) Ltd v Waikato District Council (1998) 4 ELRNZ 480 at 490 (HC). 
Or a national environmental standard: section 9(1) RMA. 
Sections 9(2) and 9(3) RMA. 
Sections 9(1)(b)-(d), 9(2)(b), 9(3)(b) and (c) RMA. 
Macpherson v Napier City Council above n 20 at [13]. 
Macpherson v Napier City Council above n 20 at [13]. 
C Warnock and M Baker-Galloway Focus on Resource Management Law LexisNexis (2015) at 122. 
[(4 July 1991) 516 NZPD 3018-3020 at 3020]. 
Bayley v Manukau City Council [1999]1 NZLR 568 at 581; [1998] NZRMA 513 at 526 (CA). 
Stokes v Christchurch City Council [1999] NZRMA 409 (EC) at 416. 
O'Connell Construction Limited v Christchurch City Council [2003] NZRMA 216 (HC) at [79]-[81]. 
Bayley, above n 34 at 581 and 526 respectively. 

316



12 

[34] In contrast a resource consent to take fresh water38 is needed because section 

14 RMA states (relevantly): 

14 Restrictions relating to water 

(2) No person may take, use, dam, or divert any of the following, unless the taking, 

using, damming, or diverting is allowed by subsection (3): 

(a) water other than open coastal water; or 

(b) heat or energy from water other than open coastal water; or 

(c) heat or energy from the material surrounding geothermal water. 

(3) A person is not prohibited by subsection (2) from taking, using, damming, or 

diverting any water, heat, or energy if-

(a) the taking, using, damming, or diverting is expressly allowed by a national 

environmental standard, a rule in a regional plan as well as a rule in a 

proposed regional plan for the same region (if there is one), or a resource 

consent; or 

(b) in the case of fresh water, the water, heat, or energy is required to be taken 

or used for-

(i) an individual's reasonable domestic needs; or 

(ii) the reasonable needs of an individual's animals for drinking water,

and the taking or use does not, or is not likely to, have an adverse 

effect on the environment; or 

The scheme of the RMA for fresh water is that - subject to some relatively minor39
, but 

vitally important, exceptions for basic needs (drinking water, stock water, fire fighting) in 

section 14(3)(b) to (e)- the taking of water is prohibited by the Act unless it is expressly 

allowed by a rule in a regional plan and in any proposed regional plan or by a resource 

consent. 

[35] So there are (at least) two important contrasts between the regime of the RMA 

in relation to land use and wate~0 taking. The first is that, as discussed earlier, section 

9 RMA leaves the property privileges and powers of the common law extant unless and 

until they are managed by rules, whereas section 14(2) of the Act manages all water 

takes (diversions, etc.) other than for basic needs. Second, by itself (I will consider the 

scheme of the Act later), the wording of section 14(2) suggests that because taking of 

water is binary - a volume of water is either abstracted or not - only one consent is 

As opposed to coastal water which is subject to section 14(1) RMA. 
In a volumetric sense. 
Other than coastal water to which section 14(1) applies. 
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necessary for a fresh water take whereas for land use under section 9 two consents will 

be required: one under a rule in an operative plan and one under a rule (in legal effect) 

in a proposed plan if the latter exists at the relevant time. Further in Re Waiheke 

Marinas Limited41 the Environment Court suggests that applications for land use 

consent are often for consent to the manner of use (i.e. specific "elements and 

activities")42 managed by plans (or proposed plans) rather than for a "use"43 as defined 

in the Act. That means that the operative and proposed plans may be managing 

different activities as manners of use: Shell Oil NZ Ltd v Rodney District Councif44
• 

(Although see Arapata Trust Limited v Auckland Council45 ("Arapata") - a costs decision 

-for a different view). 

[36] In any event a water permit46 is a resource consent required by section 14(2) of 

the RMA, not by a regional plan or proposed plan. A regional plan can at most permit a 

take (although few plans do), or it may alter the default status47 from discretionary, or 

particularise the matters to be considered upon an application. Consequently since 

only one resource consent need be obtained (under Part 3 RMA anyway) and if at the 

time of an application there is a rule in a proposed plan, or even if one takes legal effect 

later (before the water permit "commences"48
) the effect of section 88A RMA (quoted 

above) has been that the status of the proposed activity has been determined under the 

previously operative regional plan. 

Ngati Rangi 

[37] As I said at the outset a striking example of the application of section 88A in that 

way is the recent High Court decision in Ngati Rangi49
• In that case NZ Energy Ltd 

("NZEL") had applied on 18 June 2007 for two water permits (to replace expired water 

permits for the Raetihi hydroelectricity scheme)50
. On 22 September 2011 NZEL 

applied51 for associated discharge permits. Later again, but before the Environment 

Court hearing, it also varied its take applications. 

41 

42 

43 

44 

45 

46 

47 

48 

49 

50 

51 

Re Waiheke Marinas Limited [2015] NZEnvC 218. 
Re Waiheke Marinas Limited, above n 41 at [22]. 
While "use" in relation to section 9 is defined in section 2 RMA by some basic identified activities, 
the key point is that "use" also means "(v) any other use of land". 
Shell Oil NZ Ltd v Rodney District Council (1993) 2 NZRMA 545 (PT) at 550. 
Arapata Trust Ltd v Auckland Council [2016] NZEnvC 236. There is also a question whether a 
simpler solution to the difficulty in Arapata was to be found in section 1 OB RMA. 
Section 86 RMA. 
Section 878(1) RMA. 
Under section 116 RMA. 
Ngati Rangi, above n 1. 
Ngati Rangi, above n 1 at [13]. 
Ngati Rangi, above n 1 at [15]. 
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[38] It is unclear when the application was notified. What is clear is that on 31 May 

2007, less than a month before the application was lodged, a new combined regional 

policy statement and regional plan ("the One Plan") had been notified52 by the 

Manawatu-Whanganui Regional Council ("the MWRC"). After submissions and 

hearings it became operational53 on 19 December 2014. 

[39] Resource consent for each take was required under the MWRC's operative 

regional plan as a discretionary activity. At the hearing before the Environment Court 

six different "scenarios" (which seem to be suggested flow regimes for the rivers from 

which water was to be taken) were put forward by the parties. Only two seem to have 

been acceptable to the applicant NZEL - the first and sixth scenarios. The 

Environment Court recorded that "in a final twist"54 NZEL submitted that if scenarios one 

or six were not to be granted, NZEL's fallback position was for its current consents to 

be renewed as a controlled activity at the same rate and flows. That was accepted by 

the Environment Court with the result that consent could not be refused, and was 

granted on amended conditions. 

[40] As to the status of the water take applications in Ngati Rangi, on appeal, the 

High Court wrote55
: 

[23] It appears to have been accepted by the parties in the Environment Court that: 

(2) Had NZEL applied for its proposed water takes under the One Plan, they 

would have been non-complying activities. 

(3) Similarly, had NZEL applied for consents under the One Plan on the basis 

they were "like-for-like" to its existing take consents, then, NZEL's 

application would have to have been assessed as controlled activities under 

the One Plan. 

[41] In relation to the Environment Court's conclusions on NZEL's fallback position 

the High Court held56
: 

52 

53 

54 

55 

56 

Ngati Rangi, above n 1 at [11]. 
Ngati Rangi, above n 1 at [11]. 
Ngati Rangi, above n 1 at [24]. 
Ngati Rangi, above n 1 at [23]. 
Ngati Rangi, above n 1 at [46]-[48]. 
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[46] NZEL's 2007 application for a resource consent was lodged under the then extant 

Land and Water Regional Plan, which specified the taking of more than 15m3 of surface 

water a day was a discretionary activity. 

[47] Under s 88A of the Act, where an application for a resource consent has been 

lodged it continues to be dealt with as an application for the type of activity that applied at 

the time the application was lodged. NZEL's application was therefore, in relation to a 

discretionary activity. 

[48] The Trust and Regional Council are therefore correct when they say the 

Environment Court erred in law when it said that it was able to "consider renewal of the 

current consents as controlled activities". 

[42] There were additional difficulties57 with the Environment Court's decision 

including that the other parties had no opportunity to respond to NZEL's fallback 

position, but it is the High Court's conclusions above that are relevant here. What is of 

particular interest is that the High Court held that the status of the activity under the new 

operative plan was as described in a rule in a replaced plan which was, by the time of 

the Environment Court's decision, inoperative. 

[43] I note that the original applications in Ngati Rangi were made before the 

Simplifying Act came into force and thus the amendments did not appll8
. The 

application had to be determined as if the Simplifying Act had not been made. That is 

important because the 2009 Amendment made significant changes to the consenting 

regime. Consequently I have not sought submissions on Ngati Rangi from the parties. 

In any event there was no discussion by the High Court of why section 88A should be 

applied as it was so there is little more to say about it. 

[44] The approach taken by the High Court in Ngati Rangi for a take of water under 

section 14(2) RMA also applied for consents under sections 11, 12, 13, 15 and 158. 

For example in Eades Land Partnership v Ruapehu District Counc/P9
, the Environment 

Court was concerned with an application for subdivision consent which was lodged in 

early 2008, (although not notified50 until February 201 0) and therefore section 87 A RMA 

as added by the Simplifying Act did not apply. 61 It appears the Environment Court 

regarded the plan change as " ... to all intents and purpose ... operative"62
. The Court 

57 

58 

59 

60 

61 

62 

Ngati Rangi, above n 1 at [49] et ff. 
Section 160 Simplifying Act 2009. 
Eades, above n 19. 
Eades, above n 19 at [6]. 
Section 160 Simplifying Act 2009. 
Eades, above n 19 at [9]. 
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simply held53 that section 88A RMA "operates so that the proposal lodged in March 

2008 continues to have the status which it had at that time, namely discretionary ... " 

(rather than non-complying under the effectively "operative" plan). 

[45] What Ngati Rangi and the second line of cases identified by Ms Baker-Galloway 

show is that section 88A RMA was important when consent was sought under sections 

11, 12, 13, 14(2), 15 and 158 because it resolved a potential problem: if consent was 

needed under one of those sections, but the status of the activity was described 

differently in an operative plan and a proposed plan, which status controlled the one 

consent required? 

[46] What counsel other than Dr Somerville have rather overlooked is the effect of 

the changes to the RMA made by the Simplifying Act in 2009, and I now turn to those. 

D. The amendments in the Simplifying Act 

The new definitions introduced by the Simplifying Act in 2009 

[47] The restrictions (including sections 9 and 14) in Part 3 of the Act were 

themselves amended by the Simplifying Act. They are also now affected by later 

provisions of the Act introduced by the Simplifying Act. Section 2 RMA was also 

amended and now states that "plan" and "rule" have the meaning given in section 43AA 

of the RMA; "proposed plan" has the meaning given in section 43AAC. 

[48] The new definitions in the Simplifying Act include (relevantly): 

43AA Interpretation 

In this Act, unless the context requires another meaning,

change means -

(a) a change proposed by a local authority to a policy statement or plan under clause 2 

of Schedule 1; and 

(b) a change proposed by any person to a policy statement or plan by a request under 

clause 21 of Schedule 1 

district plan -

(a) means an operative plan approved by a territorial authority under Schedule 1; and 

(b) includes all operative changes to the plan (whether arising from a review or 

otherwise) 

Eades, above n 19 at [7]. 
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operative, in relation to a policy statement or plan, or a provision of a policy statement or 

plan, means that the policy statement, plan, or provision-

(a) has become operative-

(i) in terms of clause 20 of Schedule 1; or 

(ii) under section 86F; and 

(b) has not ceased to be operative 

plan means a regional plan or a district plan 

regional plan -

(a) means an operative plan approved by a regional council under Schedule 1 

(including all operative changes to the plan (whether arising from a review or 

otherwise)); and 

(b) includes a regional coastal plan 

regional policy statement-

(a) means an operative regional policy statement approved by a regional council under 

Schedule 1; and 

(b) includes all operative changes to the policy statement (whether arising from a 

review or otherwise) 

rule means a district rule or a regional rule 

variation means an alteration by a local authority under clause 16A of Schedule 1 to-

(a) a proposed policy statement or plan; or 

(b) a change. 

43AAB Meaning of district rule and regional rule 

(1) In this Act, unless the context otherwise requires, district rule means a rule made 

as part of a district plan or proposed district plan in accordance with section 76. 

(2) Subsection (1) is subject to section 868 and clause 10(5) of Schedule 1. 

(3) In this Act, unless the context otherwise requires, regional rule means a rule made 

as part of a regional plan or proposed regional plan in accordance with section 68. 

(4) Subsection (3) is subject to section 868 and clause 1 0(5) of Schedule 1. 

43AAC Meaning of proposed plan 

(1) In this Act, unless the context otherwise requires, proposed plan-

(a) means a proposed plan, a variation to a proposed plan or change, or a 

change to a plan proposed by a local authority that has been notified under 

clause 5 of Schedule 1 but has not become operative in terms of clause 20 

of Schedule 1 ; and 

(b) includes a proposed plan or a change to a plan proposed by a person under 

Part 2 of Schedule 1 that has been adopted by the local authority under 

clause 25(2)(a) of Schedule 1. 

(2) Subsection (1) is subject to section 868 and clause 1 0(5) of Schedule 1. 
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[49] Important aspects of this suite of definitions are, first, section 43AA - which 

defines the meaning of "operative" - contemplates a plan (or provision) becoming 

inoperative when it describes the meaning as including that the plan or provision in a 

plan: 

... (b) has not ceased to be operative. 

Second, a rule (whether district or regional) at first sight includes a rule in a proposed 

plan. However, that is expressly qualified by section 868 (and by clause 1 0(5) of 

Schedule 1) to be discussed shortly. Third, in most contexts a proposed plan includes64 

not only, as one would expect, a proposed (district or regional) plan but also a variation 

and a proposed plan change that has been notified65
. 

Legal effect of rules 

[50] When new rules are proposed for a district or regional plan there is a question 

as to whether and, if so, when the proposed (as opposed to operative) rules have any 

effect. Under the RMA before 1 October 2009 any rule about an activity in a proposed 

plan determined the status of the activity as from the date of notification of the proposed 

plan. In 2009 the former sections 19 and 20 as to when rules become operative were 

repealed66 by the Simplifying Act and replaced by a fuller set of provisions in Part 5 of 

the Act under the heading Legal effect of rules. 

[51] To save space I will not set out sections 86A to 86G in full here. They provide 

an important part of the scheme of the Act in that they are a detailed mini-code as to 

when proposed rules may have legal effect even though they are not yet operative (and 

may never become so). 

[52] Relevantly section 868 states: 

64 

65 

66 

868 When rules in proposed plans and changes have legal effect 

(1) A rule in a proposed plan has legal effect only once a decision on submissions 

relating to the rule is made and publicly notified under clause 1 0(4) of Schedule 1, 

except if-

(a) subsection (3) applies; or 

Section 43AAC(1) RMA. 
Obviously a proposed plan or variation would have to have been notified too. 
Section 68 Resource Management (Simplifying and Streamlining) Amendment Act 2009. 

323



19 

(b) the Environment Court, in accordance with section 860, orders the rule to 

have legal effect from a different date (being the date specified in the court 

order); or 

(c) the local authority concerned resolves that the rule has legal effect only 

once the proposed plan becomes operative in accordance with clause 20 of 

Schedule 1. 

(2) However, subsection (1)(c) applies only if-

(a) the local authority makes the decision before publicly notifying the proposed 

plan under clause 5 of Schedule 1; and 

(b) the public notification includes the decision; and 

(c) the decision is not subsequently rescinded (in which case the rule has legal 

effect from a date determined in accordance with section 86C). 

(3) A rule in a proposed plan has immediate legal effect if the rule -

(a) protects or relates to water, air, or soil (for soil conservation); or 

(b) protects areas of significant indigenous vegetation; or 

(c) protects areas of significant habitats of indigenous fauna; or 

(d) protects historic heritage; or 

(e) provides for or relates to aquaculture activities. 

(4) For the purposes of subsection (2)(c), a decision is rescinded if-

( a) the local authority publicly notifies that the decision is rescinded; and 

(b) the public notice includes a statement of the decision to which it relates and 

the date on which the decision was made. 

(5) For the purposes of subsection (3), immediate legal effect means legal effect on 

and from the date on which the proposed plan containing the rule is publicly notified 

under clause 5 of Schedule 1. 

(6) [Repealed] 

(emphasis added) 

[53] It seems to be common ground in this case that the rules in PC3 had immediate 

legal effect67 upon notification under section 868(3)(a) RMA since it concerns rules 

relating to water. 

[54] The Simplifying Act expressly introduces the concept of a rule becoming 

inoperative (it was only implicit earlier). I have already referred to the definition of 

"operative"68 including the concept of ceasing to be operative. Section 86F adds to that 

by stating that: 

67 

68 
As defined by section 868(5) RMA. 
Section 43AA. 
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86F When rules in proposed plans must be treated as operative 

A rule in a proposed plan must be treated as operative (and any previous rule as 

inoperative) if the time for making submissions or lodging appeals on the rule has expired 

and, in relation to the rule,-

(a) no submissions in opposition have been made or appeals have been 

lodged; or 

(b) all submissions in opposition and appeals have been determined; or 

(c) all submissions in opposition have been withdrawn and all appeals 

withdrawn or dismissed. 

(Underling added) 

The important aspect of this provision is that a previously operative rule "must be 

treated" as "inoperative". 

Resource consents 

[55] Part 6 of the RMA sets out the process for application for and grant of resource 

consents and this too was amended by the Simplifying Act which introduced69 sections 

87 A and 878. These identify when resource consents are required. Section 88 and the 

sections which follow set out the process. 

Classes of activities 

[56] The first relevant provision is section 87 A (amended subsequently70
). This 

section is important because it relates to the status of activities. It now states 

(relevantly?1
: 

69 

70 

71 

87 A Classes of activities 

(4) If an activity is described in this Act, regulations (including any national 

environmental standard), a plan, or a proposed plan as a discretionaiy activity, a 

resource consent is required for the activity and-

(a) the consent authority may decline the consent or grant the consent with or 

without conditions; and 

(b) if granted, the activity must comply with the requirements, conditions, and 

permissions, if any, specified in the Act, regulations, plan, or proposed plan. 

Section 69 Simplifying Act 2009. 
By (inter alia) section 19 Resource Management Amendment Act (No 2) 2011. 
I have only included the provisions for discretionary and non-complying activities but there are 
similar provisions for the other nominated classes. 
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(5) If an activity is described in this Act, regulations (including a national environmental 

standard), a plan, or a proposed plan as a non-complying activity, a resource 

consent is required for the activity and the consent authority may-

( a) decline the consent; or 

(b) grant the consent, with or without conditions, but only if the consent authority 

is satisfied that the requirements of section 1 040 are met and the activity 

must comply with the requirements, conditions, and permissions, if any, 

specified in the Act, regulations, plan, or proposed plan. 

Section 87 A now appears to require two consents - one under an operative plan and 

one under proposed plan where both exist at the date of an application for consent. 

[57] For completeness it should be noted that a rule controlling an activity described 

in sections 11, 12, 13, 14(2), and 15 may not exist. To manage these situations where 

an application for resource consent is made for an innominate category72 section 878 

provides that the application must be treated73 as a discretionary activity. This section 

only applies to these innominate activities if there is no rule in a plan or proposed plan. 

If there is, as stated above, section 87 A applies. Section 878 also governs the situation 

where a proposed plan (change) is to prohibif4 an activity. 

[58] Section 88 (also as amended in 2009 by the Simplifying Act) now states: 

72 

73 

74 

88 Making an application 

(1) A person may apply to the relevant consent authority for a resource consent. 

(2) An application must-

(a) be made in the prescribed form and manner; and 

(b) include the information relating to the activity, including an 

assessment of the activity's effects on the environment, as required 

by Schedule 4. 

(2A) An application for a coastal permit to undertake an aquaculture activity must 

include a copy for the Ministry of Fisheries. 

(3) A consent authority may, within 10 working days after an application was 

first lodged, determine that the application is incomplete if the application 

does not-

(a) include the information prescribed by regulations; or 

(b) include the information required by Schedule 4. 

(3A) The consent authority must immediately return an incomplete application to 

the applicant, with written reasons for the determination. 

Under sections 11, 12, 13, 14(2) and/or 15. 
Section 87B(1)(a) RMA. 
Section 87(1)(c) RMA. 
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(4) If, after an application has been returned as incomplete, that application is 

lodged again with the consent authority, that application is to be treated as a 

new application. 

(5) Sections 357 to 358 apply to a determination that an application is 

incomplete. 

[59] The section refers to the information which Schedule 4 of the Act requires that 

the proposed activity is assessed against "any relevant objectives, policies or rules in a 

document referred to in section 1 04( 1 )(b) [RMA]" which includes "a proposed plan". 

Obviously a proposed plan needs to exist (and have legal effect under e.g. section 868 

RMA) for that to occur. 

[60] Looking at section 88 by itself a proposed plan comes into legal effect before a 

resource consent, or certificate of compliance is obtained under an operative plan, then 

in theory - and probably this would be good practice too75 
- section 88 seems to 

support a separate application being required. In that fresh application an assessment 

of the activity against the objectives, policies and rules of the proposed plan can be 

carried out. In fact, it seems to be common practice for regional councils to treat an 

application under an operative plan as being for the activity generally, rather than for 

the activity as referred to in an operative or proposed plan. Notionally the application is 

sometimes split into two, one under the operative plan, and one under the proposed 

plan. 

E. One consent or two? 

[61] If at the date an application is made or later, a proposed plan (including a plan 

change) is notified and a rule in it with legal effect (either at notification or later) states 

that the activity sought by the consent is discretionary (limited or fully) or non

complying, then a crucial question is whether consent also needs to be obtained under 

the proposed plan in addition to and separately from any consent needed under an 

operative plan. 

[62] In Part 3 of the RMA, sections 11, 12, 13, 14(2), 15 and 15A suggest that only 

one consent is required under the Act. Section 87 A suggests that separate consents 

are needed under two plans - the operative plan and the proposed plan - where the 

latter exists. So the question arises: Is one consent required or two? 

75 Bayley, above n 34 at 581 and 526 respectively. 
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[63] In contrast sections 9 and 14(1) RMA suggest that two consents are needed: 

one under the operative plan and one under the proposed plan. There is no apparent 

conflict with section 87A here, although in fact even sections 9 and 14(1) raise 

problems with the application of the latter provision. 

[64] Factually at least five situations may arise in relation to an activity to which 

section 87 A would apply. These scenarios differ in the timing of events especially in 

relation to the date that a rule in a proposed plan has legal effect. They are: 

(1) a resource consent for an activity (under an operative plan or its 

predecessor) has been granted and has been "given effect to"76 when a 

proposed plan ("PP") has "legal effect"77 and introduces an activity which 

requires consent (the "Effective Consent Scenario"); 

(2) a resource consent for an activity has been granted78 and/or 

"commenced"79 but has not yet given effect td0 when a (rule in a) 

proposed plan starts to have legal effect (th~:~s requiring a further consent) 

(the "Granted Consent Scenario"); 

(3) an operative plan applies and so does a proposed plan with legal effect 

(the "Two Plans Scenario"); 

(4) an operative plan applies but before a consent is granted and/or 

commenced, a proposed plan starts to have legal effect ("Later Proposed 

Plan Scenario"); 

(5) (uncommonly) an ODP applied when a application was made, and a 

proposed plan then or subsequently had legal effect, but by the time a 

final decision is made the ODP is inoperative because it is superseded by 

a newly operative (formerly proposed) plan ("Inoperative Plan Scenario"). 

(1) The Effective Consent Scenario 

[65] Read literally, section 87 A applies to any activity that requires a resource 

consent under a proposed plan even if that activity is being lawfully carried out. Clearly 

that is inconsistent with Part 3 of the RMA. Section 87 A must be read as subject to 

76 

77 

78 

79 

80 

Section 124 RMA. 
Under section 868 RMA. 
Section 113 RMA. 
Section 116 RMA. 
Section 124 RMA. 
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Part 3 of the Act so that if, for example, an activity comes within an existing use81 a 

resource consent is not required under the proposed plan (as it is not required under 

the operative plan). Similarly if a resource consent has been granted under an 

operative plan and is being given effect to82 (exercised) it would defy Part 3 and the 

scheme of the RMA if a further consent was required because a proposed plan had 

been notified and had legal effect. 

(2) The Granted Consent Scenario 

[66] Similarly and more generally if a resource consent is held (to use a broad term 

which may mean "granted"83 and/or "commenced"84
) under an operative plan but not yet 

"given effect to"85 then even if a proposed plan appears to require consent for the same 

activity and in relation to land use activities in particular that may be quite problematic. 

As Re Waiheke Marinas Ltd86 shows section 87 A needs to be read in a qualified way. 

[67] Kirkpatrick E J had this scenario before him (although indirectly - the case 

actually concerned costs) in Arapata87
• The applicant held a resource consent to carry 

out renovations when the proposed plan introduced a rule which made renovations on 

the applicant's site a discretionary activity. It is difficult to tell from the decision but the 

activity in the operative plan ("renovations") seems to have been the same in the 

proposed as he wrote: 

81 

82 

83 

84 

85 

86 

87 

... if the Council's approach were narrowed to apply only to the holders of unimplemented 

resource consents, it will still mean, as this case demonstrates, that a person who had 

obtained a resource consent and, on the basis of that consent, entered into binding 

arrangements with a bank, a builder and tenants, would then be subject to the risk, almost 

completely beyond their control, of being told they require some further resource consent 

at any stage of the development up until the original resource consent had been given 

effect to. Given the many different ways in which the implementation of consents may 

lawfuily occur, or how existing use rights might aiise, it is difficult to see how such an 

approach could be justified in pursuit of the purpose of the Act or on any other principled 

basis of avoiding, remedying or mitigating any adverse effects of the already consented 

activity on the environment. 

Under sections 10 or 1 OA RMA. 
Within the meaning of section 124 RMA. 
Under section 113 RMA. 
Under section 116 RMA. 
Under section 124 RMA. 
Re Waiheke Marinas Ltd, above n 41 at [22]. 
Arapata, above n 45 at [40]. 
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Kirkpatrick E J did not refer to section 87 A but his approach is likely to apply even when 

section 87A is taken into account (at least for consents under sections 9 and 14(1) 

RMA). 

[68] To reconcile section 87 A with Part 3 of the RMA, it appears to me that, section 

87A(4) RMA, for example, would need to be read as follows: 

(4) If an activity is described in ... a proposed plan as a discretionary activity, then 

[unless a resource consent for the same activity is already "held"88 under the 

operative plan or a previous plan] a resource consent is required for the activity and 

Similar qualifications need to be read into the other subsections of section 87 A. 

(3) The Two Plans Scenario 

[69] This is the scenario in which a proposed plan has legal effect at the date of the 

application for resource consent. Sections 87 A and 878 appear to have legislated the 

principle in Bayley v Manukau City9 by expressly requiring that resource consents are 

required under both an operative plan and a proposed plan for all consents (not only for 

consents required under sections 9 and 14(1) RMA). Since two consents are now 

always needed under this scenario it is difficult to see how the status of an activity is 

altered in a way that triggers section 88A RMA. 

[70] If there is a potential conflict where the consent authority considers that 

resource consent might be granted under one plan but not the other, then the principles 

in the well-known Auckland cases including Burton v Auckland City Councif0 can be 

applied as explained in Stokes v Christchurch City Councif1
• 

(4) Later Proposed Plan Scenario 

[71] Scenario (4) is where the application is lodged but then a proposed plan is 

notified at some later stage before a resource consent is held. It was to cover this 

situation that section 88A was originally enacted92 in 1997. As outlined earlier section 

88 

89 

90 

91 

92 

See my qualifications above. 
Bayley, above n 34 at [526]. 
Burton v Auckland City Council [1994] NZRMA 44?? (HC). 
Stokes v Christchurch City Council [1999] NZRMA 409 (EC). 
Section 18 Resource Management Act 1997 (1997 No. 104). 
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88A has been held for some years to keep the status of the application as it was in the 

operative plan, being the only plan as at the date of the application e.g. Ngati Rangt93
. 

[72] In relation to land use activities, the position under the Simplifying Act appears 

to be that, even after an application is lodged with a local authority and not yet decided 

(and any appeals resolved), if a relevant proposed plan is notified and a relevant 

proposal rule has legal effect, then a separate resource consent is needed under that 

rule (again at least in relation to land uses). 

[73] As for the wider range of activities covered by sections 11, 12, 13, 14(2) and 15 

RMA an application now needs to be made under, for example, section 87A(4) RMA for 

a discretionary activity if an activity is described as such in either " ... a plan, or a 

proposed plan", it appears that separate consents are now needed under section 87 A 

RMA for such an activity also. Therefore if a proposed plan is notified and has legal 

effect before a consent is at least granted under an operative plan then an application 

and consent will be needed under the proposed plan also. 

[74] In practice, especially for an activity such as a water take which is binary- a 

given volume of water is either taken or it is not - it appears that local authorities tend 

to treat one application as being for both consents. In other words the application for 

consent under the proposed plan is purely nominal because local authority accepts the 

original application as an application under the plan change. I will not comment on the 

legality of that practice but I do observe that it may cause practical problems: first, the 

Schedule 4 requirements may not be met for the "second" application; further the status 

of the second - nominal - application appears to be at the date the relevant proposed 

rule has legal effect. There are also potential priority of application issues which I will 

not attempt to resolve here. 

(5) The Inoperative Plan Scenario 

[75] One other situation can arise: where a proposed plan is to replace an operative 

plan and between lodgement of the applications for resource consent and issue of the 

decisions on them, a proposed plan becomes operative (with a change of activity 

status). The question is "how does a change of status in the new plan affect the former 

operative plan?" The answer is that it does not, directly. Rather section 86F RMA 

93 Ngati Rangi, above n 1. 
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simply operates to make the former rule inoperative. Consent is no longer required 

under it. 

F. The operation of section 88A since the Simplifying Act 

[76] I turn to ascertain how section 88A now operates in the context of those 

scenarios. 

The meaning of section 88A 

[77] Under section 5 Interpretation Act 1999 the meaning of section 88A is to be 

ascertained by having regard to its text in context and to its purpose. I may also have 

regard to the scheme94 of the RMA. 

The words in context 

[78] Read literally, if consents are needed for an activity under both an operative 

plan and under a proposed plan then section 88A(1)(b)(i) cannot apply to the activity 

sought under the operative plan because the status of the activity under an operative 

plan does not change even for activities governed by sections 11, 14(2) etc of the RMA. 

[79] One way around this would be to read section 88A as if the word "altered" in 

section 88A(1 )(b) means "nominally altered" because the status of an activity is not 

altered substantively until the relevant rule has " ... ceased to be operative" in terms of 

the definition of "operative" in section 43AA RMA. Whether that is required depends on 

the purpose of section 88A and the scheme of the Act. 

The purpose of section 88A 

[80] The primary purpose for section 88A RMA is to protect applicants by avoiding 

retrospective effect of rules with legal effect in proposed plans, as far as is consistent 

with the rest of the RMA. The principle against retrospective application of laws is set 

out in section 7 Interpretation Act 1999. For an example how section 88A gives effect 

to that principle, consider the situation where an application is made for consent for an 

activity which is discretionary in a proposed plan (and has immediate effect for example 

under an order5 of the Environment Court) but the activity becomes non-complying 

when the Council makes its decision about the rule in the proposed plan under clause 

94 

95 
Section 5(2) refers to the "organisation and format of the enactment". 
Under section 860 RMA. 
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10 of Schedule 1. The effect of section 88A(1) is that the activity should continue to be 

treated as discretionary despite the change in status. 

[81] The next question is whether the purpose of section 88A requires that works 

both ways: if the status is non-complying in a proposed plan to start with and then as a 

result of a clause 10 decision it becomes controlled, must it still be treated as the 

former? One answer for an applicant in this situation is to withdraw their application 

and re-apply for a controlled use - provided that does not have effects on their standing 

in any argument as to priority of applications. But that seems unnecessarily 

cumbersome, especially if they have (at least nominally) two applications before the 

local authority anyway. 

[82] Applying section 88A both ways- i.e. where the status of an activity becomes 

easier - would "protect" a local authority from applications gaining a lower status under 

a proposed plan. However, the local authority does not need such protection for two 

reasons. First, the local authority is (usually) promoting the plan (change) to start with, 

so presumably it considers the lower threshold of the status of the activity is a good 

idea even if it has not finally decided that yet96
. Further, it has the controls in sections 

868 to 860 RMA to prevent the relevant rules having legal effect if it wishes. In that 

case a second resource consent would not be required unless and until the proposed 

plan actually became operative. 

The scheme of the RMA 

[83] As discussed in part D of this decision, important parts of the scheme of the 

RMA are sections 86A to 86G (legal effect of rules) and sections 87 A and 88 (which 

introduces the requirements in Schedule 4 RMA). In particular sections 87 A and 88 

both contemplate separate applications under an operative plan and a proposed plan. 

Once U10se requirements97 of the RMA are recognised, the scope of section 88A can be 

, outlined. While separate consents have always been needed for activities managed by 

a plan and a proposed plan under sections 9 and 14( 1) RMA the position was less clear 

for other resource consents until 1 October 2009 the Simplifying Act changed that. 

Under clause 1 0 of Schedule 1 to the RMA. 
Qualified where a resource consent is already held when a proposed plan has legal effect. 
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[84] Since 2009, the application for and grant of consents under sections 11, 12, 13, 

14(2), 15 and 15A RMA under a proposed plan need to be considered separately from 

any application under an operative plan. As a consequence, it now appears that 

section 88A has little (if any) application to an operative plan. 

[85] There is a potential objection for this to lead to different results under the 

operative and proposed plans. For example in the Ngati Rangf8 situation (before the 

One Plan's rules became operative) the regional council could have in respect to a like

for-like (renewal ) application: 

o refused consent for the discretionary activity under the operative plan; 

o granted consent to the controlled activity under the One Plan. 

[86] That is similar to the potential problem with land use consents in the relatively 

unusual situation in which an application under a proposed rule is both for an identical 

activity or manner of use as in the operative plan and that proposed rule has legal 

effect. In that situation the priority between plans needs to be considered having regard 

to the factors identified in Burton v Auckland City Councif9
. If the consent authority 

considers (overall) that consent should not be granted then it could refuse the 

discretionary application while granting (as it must) the controlled activity application. 

The applicant could not exercise the latter unless and until the operative district plan 

becomes inoperative. 

[87] Other aspects of the RMA lead to the same conclusion as to the relatively minor 

role of section 88A. Subsection 88A(2) ensures that regardless of the status of an 

activity under each plan, the objectives and policies of the other one are to be 

considered. 

[88] The primacy of Part 3 of the Act is reinforced by the fact that offences (in Part 

12 RMA) are constituted100 by non-compliance with sections 9 to 15 RMA but not by 

anything in section 87 A or section 88A. The latter are merely machinery provisions. 

98 

99 

100 

Ngati Rangi, above n 1. 
Burian v Auckland City Council [1994] NZRMA 544. 
Section 338(1) RMA. 
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[89] I accept that the Environment Court has power to make an enforcement order 

requiring a person to cease101 an activity that contravenes a rule in a proposed plan, or 

to do something102 (e.g. make an application) to ensure compliance with such a rule. 

Those powers appear superficially apt to ensure compliance with the directions of 

section 87 A RMA. However, any such powers need to be read in the light of the 

necessary qualifications suggested earlier that make section 87 A subject to, in the case 

of a rule in a proposed plan, any activity operating under an existing resource consent 

(or, of course, an existing use). 

Summary 

[90] In re Waiheke Marinas Ltd103 the Environment Court described section 88A as a 

shield. I respectfully agree. It is not a boomerang which can be turned back on an 

applicant if a proposed plan makes the status of an activity more difficult than the status 

in the operative plan. Consequently the words of section 88A should now be read 

literally, consistent with the purpose and scheme of the RMA so that they are applied 

separately to the application under the operative plan and then in turn to the proposed 

plan with legal effect. 

[91] Consequently I hold that section 88A now appears to work as follows: 

(1) the provisions in section 88A apply to a consent sought under an 

operative plan as if the word "altered" in section 88A(1)(b) reads 

"nominally altered"; 

(2) section 88A also applies to a proposed plan (change) sequence in 

Schedule 1 RMA of: 

• a decision being made under clause 10- section 88A(1)(ii); 

• otherwise e.g. a plan becoming operative under clause 20 -section 

88A(2)(iii). 

(3) section 88A(1A) needs to be read by adding at the end of the subsection: 

" ... unless the previously operative plan has become inoperative". 

Section 314(1)(a)(i) RMA. 
Section 314(1)(b)(i) RMA. 
Re Waiheke Marinas Ltd, above n 41 at [24]. 
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Result 

[92] This case comes within scenario (5) in Part E. I hold that Ngati Rangi104 can be 

distinguished on the grounds that it was decided before the Simplifying Act came into 

effect. While Macpherson v Napier City Counci/105 was apparently decided under the 

RMA in its post-Simplifying Act form, section 88A was not crucial to the outcome in that 

Duffy J found that the original application under the operative district plan was wrongly 

treated as controlled, and that consequently, the status of the proposed (land use) 

activity was the same under both plans. Her remark about section 88A was therefore 

obiter when deciding - on a judicial review - to set aside the decision to grant consent 

on a non-notified basis for a multi-unit development opposite the applicants' property. It 

appears the question whether two consents might be needed - one under the proposed 

plan in addition to that in the operative plan appears not to have been raised . 

[93] In contrast this proceeding is about an application for a water take under section 

14(2) and section 87 A RMA as added by the Simplifying Act. The effect of section 87 A 

(as added in 2009) on this proceeding is that separate consents were needed under the 

WCWARP and the Allocation Plan. However, section 88A RMA is not relevant now 

because consent is not required under the WCWARP as that is inoperative. Under the 

Allocation Plan, the application to take has always been discretionary under that plan 

as notified and as (now) operative. Accordingly I will rule that is the status of the 

activity. The court will issue its substantive decision shortly. 

104 

105 
Ngati Rangi, above n 1. 
Macpherson v Napier City Council, above n 20. 
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[1] This is an appeal on questions of law from a decision of the Environment

Court. In its decision, the Environment Court allowed an appeal by Keystone

Watchgroup against a decision of the Auckland City Council granting consent to the

appellant substantially to demolish a former supermarket building, at 3 Keystone

Ave, Mt Roskill, and to replace it with three apartment blocks containing a total of

66 residential units.

Background

[2] The site of the proposed development, at 3 Keystone Avenue, Mt Roskill, is

50m east of the avenue's intersection with Dominion Rd. It is zoned as Business 2

in the Operative Auckland District Plan ("operative plan"), as are the properties to its

west. Traffic flow in the street is approximately 2000-3000 vehicles per day, and the

majority of Keystone Avenue, with the exception of the commercial properties to the

west, is a typical suburban residential street of well-established houses. All of

Keystone Avenue east of the site is zoned Residential 6a. At present, the site is

derelict, rubbish-strewn and in a state of disrepair; it is occupied by a supermarket

which has been abandoned for 3-4 years and is covered with graffiti.

[3] The appellant submitted detailed plans of the proposed apartment blocks to

the Council, and applied for the necessary consent to begin development. Under the

operative plan, construction of residential units in the Business 2 zone is a restricted

controlled activity. The appellant's proposal also required a number of resource

consents under the operative plan. Specifically, the proposal involved discretionary

or controlled activities in respect of maximum height requirements, streetscape

improvements, earthworks, excavations, parking requirements, stacked parking

formation, and the gradient of vehicle access.

[4] The Council granted consent to the developer, Keystone Ridge Limited.

Keystone Watchgroup, the second respondent in the present proceedings, appealed to

the Environment Court against that decision. Its appeal was successful. In the

2
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present proceedings, the appellant is appealing to this Court under s299 Resource

Management Act ("the Act").

Scope of appeal

[ 5 ] This is an appeal on questions of law only. The scope of the appeal is

restricted in the manner outlined by the Full Court of the High Court in Countdown

Properties (Northland) Limited v Dunedin City Council (1994) NZRMA 145 at 153:

... this Court will interfere with decisions of the Tribunal only if it
considers that the Tribunal:

• applied a wrong legal test; or

• came to a conclusion without evidence or one to which, on
evidence, it could not reasonably have come; or

• took into account matters which it should not have taken into
account; or

• failed to take into account matters which it should have taken into
account.

See Manukau City v Trustees of Mangere Lawn Cemetery' (1991) 15
NZTPA 58, 60.

Moreover, the Tribunal should be given some latitude in reaching
findings of fact within its areas of expertise; see Environment
Defence Society Inc v Mangonui County Council (1987) 12 NZTPA
349, 353.

Any error of law must materially affect the result of the Tribunal's
decision before this Court should grant relief. Royal Forest and Bird
Protection Society Inc v W A Habgood Ltd (1987) 12 NZTPA 76, 81-
').

[6]	 Blanchard J expressed the scope of the appeal in similar terms in Stark v

Auckland Regional Council [1994] NZRMA 337 at 340:

The role of this Court is to see that the statute, the district plan and the
regional plan have been correctly interpreted, ie that their language
has been properly understood and applied, to ensure that all relevant,
and no irrelevant matters have been considered, that the decision of
the Tribunal is properly based upon the evidence before it and that the
decision reached is 'reasonable' in the sense that it was one that could
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be arrived at by rational process in accordance with a proper
interpretation of the law and upon the evidence.

Grounds for appeal

[ 7]	 The Notice of Appeal sets out the alleged errors of law as follows:

• As a matter of law, the Court was required to determine whether any
regard should be had to Plan Chan ge T003 (`Change 3'), before
making an assessment of the proposal under s 104 of the Act, but
failed to do so.

• The Court ought to have ruled that no weight should be given to the
objectives, policies, rules and other provisions in Change 3, since that
Change and its predecessor Variation 164, had been awaiting the
hearing of submissions to the Change since June 1997. Those
submissions included requests that the Variation and the Change be
withdrawn in its entirety.

• As a matter of law, the Court was required to recognise existing use
rights and what could be constructed on the site as a permitted
activity (s 9 of the Act), and what extent of development the Council
would be obliged to give consent to as a controlled activity (s 105(1)
of the Act), when assessing the effects on the environment of the
proposed activity, but failed to do so.

• When taking into account the effects referred to above [in the
preceding paragraph], the Court was wrong to rule, as it did, that
when considering the effects of alternative forms of
industrial/commercial developments, these would only be the effects
of credible developments that could be done as of right and that the
possible construction of such a commercial/industrial building as a
credible form of development was not addressed in evidence for the
appellant.

• The Court erred in its interpretation of Rule 12.9.1.2(d) of the
Operative Plan, in holding that stacked parking spaces cannot be
"physically associated" with a residential unit if separated from the
unit by a minimum of one storey and a maximum of four storeys.

• The Court wrongly substituted its own opinion for that of the
specialist traffic and transportation engineers and urban design and
landscape assessment experts called by the appellant and the
specialist traffic and transport engineer called by the first respondent,
who were the only independent expert witnesses who gave evidence
on matters of traffic management, site access, parking, loading and
manoeuvring, urban design and amenity effects.
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• Given that pursuant to s 290 of the Act the Court had the power to
confirm, amend or cancel the first respondent's decision, and in
circumstances where the Court:

(a) recorded evidence and submissions on behalf of the
second respondent that the development of apartments
was supported in principle but that the proposal had
been designed beyond the capacity of the site; and

(b) itself found that the development of apartments in this
location and the replacement of the existing derelict
supermarket would give rise to positive effects:

The Court erred in law by not amending the decision on appeal so as
to allow a lesser form of development, or alternatively issuing an
interim decision recording its conclusions on the evidence so that the
appellant would have the opportunity to put a modified form of
development before the Court for consideration

[8] Mr Brabant indicated to me in the course of his submissions that he did not

wish to pursue the penultimate point in light of the recent decision of Chisholm J in

Terrace Tower (NZ) Pty Ltd v Queenstown Lakes District Council (High Court

Dunedin, 9 February 2001, AP27/00). I therefore say no more about that aspect of

the appeal.

The decision of the Environment Court

[9] The Environment Court's decision described the site and its position relative to

neighbouring properties, gave a brief history of the site's usage and its present state,

and analysed the extent of the proposed development. Consents for various

discretionary and controlled activities had to be granted by the Council before the

developer could obtain overall consent for the proposed development, and the

decision briefly outlined the scope of these activities. The Court also noted the

application of Plan Change T003 ("Change 3") to the proposed development.

[10] The Environment Court considered at length the issue of whether these

multiple consents should be considered together or individually. It declined to

compartmentalise the inquiry and considered the development proposal as a single

discretionary activity that had to be considered under s104(1) of the RMA. This

approach has not been challenged on appeal.
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[11] It was accepted that the development proposal was in line with the operating

plan's emphasis on encouraging intensified use of land and on reusing redundant,

unused land. However, the Environment Court highlighted the need to be conscious

of possible adverse effects on neighbouring properties. The Court considered the

application of Change 3 to the consent process. This was particularly relevant as

Change 3 was explicitly designed to cover the interaction of business and residential

zones, such as the site under consideration in this case.

[12] The Environment Court also considered the correct approach to calculating

the appropriate baseline against which adverse effects of a development proposal are

to be evaluated. It was held that the appropriate comparison for determining whether

consent should be given was what could be done on the land as of right; only

developments that were a credible prospect were relevant to this determination.

Additionally, the Court did not accept that, when assessing a discretionary activity, it

should not consider the environmental effects of a building that complies with

development controls.

[13] In examining Keystone Watchgroup's specific objections to the development,

the Court held that the apartment block was too large and thus excessively

dominated the site. It impinged on the privacy of neighbouring properties, and the

developer's attempts to ameliorate this effect were insufficient. The allegation that

traffic would worsen markedly was not accepted, but deficiencies in the number,

type and layout of parking were regarded as serious. Additionally, the gradient of

the entrance to the building was considered to be unacceptably steep and, combined

with the parking problem, it was held that this posed a risk to traffic on the street.

Allegations that infrastructure would be overburdened, or that lighting or noise

would be serious problems, were rejected.

[14] Finally, the Environment Court determined the requisite baseline and

evaluated the development proposal against it. The Court did not accept that a large

industrial or commercial building could have been constructed as of right, and, given

the mixed residential/business nature of the zone, set the baseline considerably

lower. It held the site was being overdeveloped and the various adverse effects were

serious. When these factors were considered in light of the operative plan and
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Change 3, the Court was persuaded that the development would have an adverse

effect on the existing environment contrary to sections 5(2)(c), 7(c) and 7(f) of the

RMA. Therefore the appeal was allowed and the Council decision to grant consent

was set aside.

First and second ground of appeal: Change 3

[15] I deal with the first and second grounds of appeal together because they both

concern Change 3.

[16] The first ground of appeal was that the Environment Court was required to

determine whether any regard should be had to Change 3 before making an

assessment of the proposal under s 104 of the Act, but failed to do so. Mr Brabant

referred me to paragraph 45 of the Environment Court's decision in which the

principles to be taken into account in making such a determination are enunciated.

Paragraph 45 says:

...In considering the weight that we give to it we take into account the
following principles which arise from the various cases:

• The Act does not accord proposed plans equal importance with
operative plans, rather the importance of the proposed plan will
depend on the extent to which it has proceeded through the
objection and appeal process.

• The extent to which the provisions of a proposed plan are relevant
should be considered on a case by case basis and might include:

(i) the extent (if any) to which the proposed measure might have
been exposed to testing and independent decision-making;

(ii) circumstances of injustice;

(iii) the extent to which a new measure, or the absence of one,
might implement a coherent pattern of objectives and policies
in a plan.

• In assessing the weight to be accorded to the provisions of a
proposed plan each case should be considered on its merits.
Where there had been a significant shift in Council policy and the
new provisions are in accord with Part II, the Court may give
more weight to the proposed plan.
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[17] Mr Brabant accepted that the principles were correctly identified in that

paragraph. However, he then referred to paragraph 46 of the Environment Court

decision which says:

In considering the weight to be given to the proposed Change 3 we
have regard to the stage it has reached through the objection and
appeal process. We note that it does reflect the general provisions of
the operative plan relating to the clear intent of the plan to protect the
amenity of residentially zoned properties from the potential adverse
effects of activities in the business zones. This requires us carefully
to consider the potential effects of the proposal on the adjacent
Residential 6a zones, which we will consider in some detail later in
this judgment.

[18] Mr Brabant argues that the Environment Court failed to come to a clear

conclusion on the issue in this paragraph, as it was required to do, and that a reading

of the entire decision of the Court indicates that it did have resort to the criteria and

development Controls which were introduced by Change 3 in its decision-making

process.

[19] I accept that the Environment Court was required to determine the issue. I

note however, that in paragraph 119 the Court specifically says:

We have re gard to Change No. 3, bearing in mind the stage it has
reached during the resource management process.

That statement is made in the section of the judgment headed "Exercise of

discretion". Of course it reflects the requirements of s 104(1)(e) of the Act.

Therefore, the Environment Court appears to have reached a conclusion on the issue,

although its reference to "having regard" (which echoes the language of s 104), does

not make clear the extent to which the Court gave weight to Change 3 in its decision.

[20] I do not accept that the Environment Court failed to reach a conclusion on the

issue, but I find that it ought to have been more specific about the weight it was

prepared to give to Change 3, taking into account all the criteria it set out in

paragraph 45.

[21] The second ground of appeal is closely related to the first. The appellant

argues that the Environment Court ought to have ruled that no weight be given to the
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objectives, policies, rules and provisions in Change 3, since that Change and its

predecessor, Variation 164, had been awaiting the hearing of submissions since June

1997.

[22] As the Environment Court noted in paragraph 43, Change 3 was publicly

notified on 15 November 1999. However, it had been preceded by Variation 164,

which had been notified on 23 June 1997. Variation 164 had been withdrawn at the

time the District Plan became operative. It was common ground among all parties

that Change 3 was, in all material respects, the same as Variation 164. The

Enviromnent Court recorded in paragraph 45 that Change 3 had reached the stage

where the Council's officers were assessing and preparing reports on the

submissions received by the Council, but the Change had not been subjected to

independent decision-making and testing through the various processes required by

the Act.

[23] The Environment Court recorded that it had had regard to the stage that

Change 3 had reached through the objection and appeal process in determining how

much weight should be given to it. However, there is nothing in the decision to

indicate that the other matters which it identifies in para graph 45 of its decision were

taken into account.

[24] Mr Brabant submitted that the Environment Court ought to have ruled that no

weight could be given to Change 3. He referred me to the Council's submissions

before the Environment Court, which contended that little wei ght should be given to

Change 3, as it had not yet proceeded through the public submission process. He

also referred me to the decision of the then Planning Tribunal in Te Aroha Air

Quality Protection Appeal Group v Waikato Regional Council (No.2) (1993)

NZRMA 574 at 580, where the Tribunal had criticised the local authority for not

proceeding with a plan change with reasonable expedition. He pointed out that

Change 3 was still at an early stage of the process envisaged by the First Schedule to

the Act, and noted that the Environment Court had been provided with a summary of

the submissions made in relation to Change 3, some of which requested that the

Change be withdrawn completely and some seeking that it be changed significantly.
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[25] Mr Brabant argued that the fact that Change 3 had not been subjected to

testing and independent decision-making was a strong factor against any weight

being given to it. He argued that the lapse of time since Variation 164 was first

notified made the case similar in some respects to the Te Aroha Air Quality

Protection Appeal Group case. I do not accept that this case is in the same category

as the Te Aroha case, given that Change 3 itself was notified in November 1999 and

the withdrawal of Variation 164 (for the valid reason of allowing the plan to become

operative), and its replacement by Change 3 may have at least partly explained the

slow progress in taking it through the process required by the First Schedule to the

Act.

[26] Next, Mr Brabant submitted that the case was one where the criterion of

"circumstances of injustice" identified by the Environment Court was important. He

correctly submitted that, having identified this criterion, the Environment Court did

not appear to consider it further. Change 3 had particular significance in this case

because it will, if it becomes operative, require that all permitted and controlled

business activities on sites within 30m of a residentially zoned property be

considered as a restricted discretionary activity. In this case, the development was

within 30m of a residentially zoned property and so this change was significant,

because under the operative plan (without Change 3), a residential development on

the site is a restricted controlled activity with no control on the density of residential

units.

[27] Change 3 would, if implemented, also introduce a rule imposing a control at

street frontage, referred to as the "building in relation to boundary" rule. This was

significant in this case. The proposed development involved using part of the former

supermarket building in the new apartment development, and the proximity of the

structure to the street frontage meant the new "building in relation to boundary" rule

would be breached, and therefore would be a discretionary activity.

[28] Mr Brabant's submission was that the Environment Court had applied

Change 3 to the proposal and had given it considerable weight. This, be argued,

constituted a significant injustice for the applicant.
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[29] Mr Paterson, on behalf of the second respondent, disputed this submission,

on the grounds that many of the matters required to be taken into account under

Change 3 were significant and relevant to the proposal, even if Change 3 were not

considered. I do not accept that this leads to a conclusion that the extent to which

weight is given to Change 3 did not have a significant effect on the outcome because

the effects identified earlier were, in my view, significant.

[30] Mr Paterson pointed out that the reference to "circumstances of injustice"

was not limited to injustice from the applicant's point of view. He said that there

would be an equal injustice to Keystone Watchgroup if Change 3 were not taken into

account. I do not accept that the "circumstances of injustice" criterion applies only

in relation to the applicant, and accept Mr Paterson's argument that if it can be

shown that refraining from giving weight to a plan change causes injustice to a party

opposing a proposal, that could also be a relevant factor in an appropriate case.

[31] Both the appellant and the second respondent thus claim that taking Change 3

into account, or not considering it at all, would be unjust to them. It is not the role of

this Court to decide whether the Environment Court should have accepted that giving

weight to, or not giving weight to, Change 3 constituted circumstances of injustice

for either of the parties. I must, however, note that the Environment Court did

correctly identify the criterion of "circumstances of injustice" as being relevant to the

inquiry into how best to utilise Change 3. Following this identification, the Court

did not consider it further. This was an error of law, and regardless of whether the

appellant or the second respondent is correct in asserting that giving considerable

weight to Change 3 or not considering it at all would have been unjust for them, the

Environment Court should have considered the point.

[32] The other factor identified by the Environment Court was the extent to which

a new measure (Chan ge 3 in this case), or the absence of one, might implement a

coherent pattern of objectives and policies in a plan. It referred to Burton v Auckland

City Council [1994] NZRMA 544. In that case Blanchard J said at 553:

At the time when the Council made its decisions in the present case
its proposed plan was a relative infant, untested by a consideration of
submissions from the public. Furthermore, as will be seen, one
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relevant portion is not free from ambiguity. On the other hand, it
would be unwise not to recognise that some of the environmental
protection provisions in the proposed plan, which are not present in
the transitional district plan, are both consistent with the new Act and
likely to survive the scrutiny of review of the draft provisions.

[33] The Environment Court also referred to Lee v Auckland City Council [1995]

NZRMA 241 where the Planning Tribunal gave weight to a proposed plan which

was in accord with Part 2 of the Resource Management Act, at least partly because

of that fact, whereas the operative plan was one prepared under the previous

legislation.

[34] The Environment Court's reference to these two decisions indicates that

some weight was given to the approach taken in those cases, although the Court was

not specific about what impact they had on its decision.

[35] Mr Brabant argued that the situation which applied in the Burton and Lee

cases was different from that applying in this case. The crucial difference is that in

this case Change 3 is a proposed change to an operative plan which has been

prepared under the Act and subject to all of the processes mandated by the Act, and

is therefore consistent with the provisions of the Act. This contrasts with the

operative plans in both Burton and Lee, which had been prepared under the Town

and Country Planning Act 1977. I accept that this is a significant distinguishing

factor in this case, which the Environment Court should have considered.

[36] I conclude that the Environment Court did not correctly and comprehensively

consider the criteria which it (correctly) identified in paragraph 45 of its decision and

that this may well have been a material factor in the outcome of the case. This

means that it did not take into account all relevant matters when deteimining what

weight to give to Change 3.

[37] The appellant seeks a finding that the Environment Court ought to have ruled

that no weight could be given to the provisions in Change 3. I am not prepared to go

that far. Rather, I rule that the Environment Court:
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[a] ought to have considered all of the factors it identified in paragraph

45 of its decision that were relevant in this case;

[b] ought specifically to have addressed its mind to the possible injustice

to the appellant (and the second respondent if relevant) of giving

significant weight, or little weight, to Change 3, in circumstances

where it is still in its infancy;

[c] ought to have distinguished the present situation from that in the

Burton and Lee cases because, in this case, the operative plan was

itself prepared pursuant to the Act; and

[d] ought to have come to a firm conclusion as to the amount of weight

which it determined should be given to Change 3.

[38] I am mindful that the Council's process of dealing with Change 3 will move

on and may be further advanced by the time the case is reconsidered by the

Environment Court, or it may be withdrawn altogether. I do not think it is therefore

appropriate for me to impose a particular conclusion on the significance of Change 3

on the Environment Court and I therefore decline to do so. I do, however, direct that

that Court decide this issue in the light of the above findings.

Third and fourth grounds of appeal: The permitted baseline

[39] I deal with these grounds of appeal together because they concern the same

issue. The Notice of Appeal alleges that the Environment Court was required to

recognise existing use rights, what could be constructed on the site as a permitted

activity under s 9 of the Act and the extent of development to which the Council

would be obliged to give consent as a controlled activity under s 105(1) of the Act

when assessing the effect on the environment of the proposed activity, and that it

failed to do this. The fourth ground of appeal enlarges on this, alleging that the

Environment Court was wrong to rule that when considering the effects of

alternative forms of industrial/commercial developments it would consider only the
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effects of credible developments and require evidence of what was credible in the

circumstances.

[40] Mr Brabant submitted that, in assessing the effect of the proposal on the

adjacent land (particularly the visual effect of the building, dominant form of the

building in the streetscape, shadowing and privacy impact), the Environment Court

did not take into account the effects which would arise from:

• a continuation of uses relying on existing use rights (ie, utilising
the existing supermarket building);

• the effects of a development or use permitted as of right; or

• a development in respect of which a controlled activity was
required so that the Council was obliged to grant consent subject
only to imposing conditions within its power to impose.

[41] Both Mr Brabant and Ms Embling for the Council, referred me to a number

of cases in which this issue has been considered. The starting point is the decision of

the Court of Appeal in Bayley v Manukau City Council [1999] 1 NZLR 568 where

the Court said at 576:

In considering the effect on the environment of an activity for which
consent is sought:

The appropriate comparison of the activity for which consent is
sought is with what either is being lawfully done on the land or could
be done there as of right.

The Court of Appeal referred to Salmon J's ruling in Aley v North Shore City

Council [1998] NZRMA 361 at 377 that considering a proposal's effect on the

environment "requires an assessment to be made of the effect of the proposal on the

environment as it exists". The Court of Appeal then commented at 577:

We would add to [that] sentence 'or as it would exist if the land were
used in a manner permitted as of right by the plan'.

[42] The "as of right" formulation was applied in Low v Dunedin City Council

[1999] NZRMA 280; King v Auckland City Council [2000] NZRMA 145; Body

Corporate 97010 v Auckland City Council [2000] NZRMA 202 (subsequently

upheld on appeal — [2000] 3 NZLR 513); and Barrett v Wellington City Council
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[2000] NZRMA 481. Those cases concerned application of s 94 of the Act, which

relates to the need to notify proposals.

[43] However, in Smith Chilcott Ltd v Martinez (High Court Auckland, 4

September 2000, AP74-SW/00), after referring to the Bayley case, Salmon J said, at

para 22:

Although the comment was made in relation to s 94, I accept that it
has relevance to the exercise of discretion under s 105 and the
consideration of effects pursuant to s 104(1)(a). It is appropriate, as
Mr Brabant submitted, to consider s 9 in this context. Section 9
prohibits the use of land in a manner that contravenes a rule in a plan
unless the activity is allowed by a resource consent or is an existing
use. Mr Brabant submits, and I accept, that the consequence is that a
use which does not contravene a rule in the plan may be established
as of right. That being the foundation upon which the Act proceeds,
the effects arising from a lawful activity must be contemplated by the
Act as being acceptable and, therefore, not adverse.

[44] The Environment Court considered all of these cases in coming to the

conclusion that it needed to consider the case on a holistic basis, looking at the

cumulative effect of any non-compliance, rather than looking at each individual non-

compliance as a separate issue. As already indicated, that holistic approach was not

challenged in this appeal.

[45] However, when considering the appropriate "baseline", the Court commented

that it was not persuaded that the Bayley case over-ruled the principle set out in Aley

which had originated in a decision under earlier planning legislation, Locke v Avon

Motor Lodge Limited Ltd (1973) 5 NZTPA 17. This appears to have led the Court to

apply a standard which differed from that set out in Bayley.

[46] My view is that Bayley requires decision makers to consider the

environmental effects of a proposal on the environment not only as it exists but also

as it would exist if the land was used in a manner permitted as of right. When the

Environment Court decided to consider the baseline in accordance with the principle

set out in Aley, it failed to take account of the principle enunciated by the Court of

Appeal in Bayley.
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[47] The Environment Court's approach was inconsistent with the approach which

it ought to follow, as Salmon J found in the Smith Chilcott case as outlined in

paragraph [33] above.

[48] Later in its decision, at paras 110-114, the Environment Court considered the

submission made on behalf of the appellant in this case that a range of

commercial/industrial activities is available on the site as permitted activities, and

that these could result in more effects on the amenities of the adjoining residential

environment than the development to which the Council gave consent in this case.

The Court said at para 113:

We are required to consider credible developments that could be done
as of right, not hypothetical possibilities. There is no evidence before
us that would enable us to conclude that the construction of a
commercial/industrial building of similar bulk and size is credible.

[49] With respect, this statement is inconsistent with the finding of Salmon J in

the Smith Chilcott case. In that case Salmon J cited with approval the decision of

Chisholm J in Barrett v Wellington City Council (High Court, Wellington, CP 31/00,

21 June 2000), where he had outlined the baseline test from Bayley and then added,

at para 31:

But I accept that when the Court of Appeal was referring to what
could be done on the site as of right, it had in mind credible
developments, not purely hypothetical possibilities which are out of
touch with the reality of the situation.

[50] Salmon J then commented:

[27] I accept Chisholm J's approach. It would not be appropriate
to accept as a permitted development a proposal that is simply not
credible. In determining the question of credibility, however, Judges
must be wary of getting into issues of financial viability. As
Chisholm J. put it, decisions which are not credible are those

... purely hypothetical possibilities which are out of touch
with the reality of the situation.

[28] I accept that the Environment Court seems to have gone
further than the Barrett decision would permit by referring to:

... credible or likely variations to that environment...
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And in saying:

We think it far more likely that some type of development
containing three units but on a much lesser scale is likely to be
the more credible outcome. (para 91)

[29] I accept that in using a "likely" test rather than a "credible"
test the Court has erred in law. That error has arguably affected the
exercise of its discretion when assessing the extent of the adverse
effects suffered by the first respondents.

[51] The error identified by Salmon J in the Smith Chilcott case was that the

Environment Court took into account adverse effects from the proposal under

consideration when those effects would have resulted from a structure which could

have been erected on the site without contravening any rule in the relevant plan. The

Environment Court had taken these factors into account because it believed that

another type of development, on a much lesser scale, was likely to be the more

credible or likely outcome, and that that other type of development would not have

had the same adverse effects as the structure which could have been built as of right.

[52] In my view, the Environment Court has made a similar error in this case.

The Court's statement, that it had no evidence before it allowing it to conclude that

the construction of a commercial/industrial building of similar bulk and size was

credible, is a mis-characterisation of what was intended by Chisholm J in the Barrett

case. His intention can be determined from the approach he adopted in establishing

the "permitted baseline" in that case – see paras 34-38.

[53] As Salmon J pointed out in Smith Chilcott, it is not a matter of what is likely

to occur, but a matter of eliminating anything which is, to use Chisholm J' s words,

"purely hypothetical possibilities which are out of touch with the reality of the

situation". This is not a test of likelihood, nor a test which requires evidence as to

what will occur or be likely to occur in the absence of the development under

consideration.

[54] Rather, it is an issue of judgment for the Court. Given the evidence which

the Environment Court had before it about the proposed development, the

surrounding area, the site of the proposed development (including the existing

building on the site and the existing use rights that went with it), the operative plan
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and the developments which fell within the "as of right" category, it could have, and

should have, then exercised its judgment to eliminate from the baseline anything

which could fairly be categorised as purely hypothetical. Salmon J specifically

warned in Smith Chilcott that Judges must be wary of getting into issues of financial

viability. The Environment Court in this case failed to heed that warning.

[55] Mr Paterson submitted that adoption of the permitted baseline test outlined in

Barrett and Smith Chilcott could mean going back on the Environment Court's

decision to deal with the proposal in a holistic way. I do not believe that is correct,

and my finding in relation to the permitted baseline is not based on any desire that

the holistic approach should be abandoned.

[56] I therefore find that the Environment Court's exercise of its discretion is

flawed in this respect, because it failed properly to identify the baseline against

which the proposal before it should have been measured. This means that it applied

the wrong legal test and failed to take into account matters which it should have

taken into account.

[57] The use of the term "baseline" should not be interpreted as imposing undue

rigidity on the exercise of the Environment Court's discretion in these matters. It is

notable that the words used in Bayley were "appropriate comparison", not

"baseline".

Fifth ground of appeal: Stacked parking

[58] The fifth ground of appeal involves the very specific issue concerning the

meaning of the term "physically associated" in rule 12.9.1.2(d) of the plan. This

does not appear to have been significant in the overall decision, but I was urged by

counsel for the Council to rule on it because of its general importance in relation to

developments of this kind.

[59] Rule 12.9.1.2(d) says:

Favourable consideration may be given to the provision of stacked
parking subject to the following criteria:

18

354



• Stacked parking occurs when access to a parking space is
achieved through another parking space;

• Stacked parking will generally only be allowed in special
circumstances in order to alleviate adverse effects when no
feasible alternative exists;

• Stacked parking may be allowed for one of the two required
parking spaces for any residential development and where each
residential unit has two parking spaces physically associated with
it.

[60] The Environment Court found that in this case none of the stacked parking

spaces would be "physically associated" with particular residential units because

they were separated by a minimum of one storey and a maximum of four storeys.

The Environment Court rejected the contention that "physically associated" is

synonymous with "assigned" or "allocated". The si gnificance of this in the context

of the decision was that this meant that the proposed parking did not comply with

clause 12.9.1.2(d).

[61] Ms Embling submitted that the correct approach to interpretation was the

tiered approach outlined in Mackenzie District Council v Glacier and Southern

Lakes Helicopters Ltd [1997] NZRMA 569 at 572-574. In essence, that requires

initial recourse to the plain ordinary meaning of the words, then to the context, then

to the objectives and policies of the plan, then to the purpose and scheme of the Act.

[62] I share the misgivings about this approach expressed by Chambers J in The

Beach Road Preservation Society Inc v Whangarei District Council (High Court,

Whangarei, CP 27/00, 1 November 2000). Even if I had applied that approach, the

lack of any clear meaning of the term "physically associated" would have required

me to look at the context, something which Ms Embling submitted I should do,

notwithstanding her advocacy for the Mackenzie District Council approach. She

directed me to the reference to "any residential development" in R 12.9.1.2(d) and

pointed out that the plan provides for residential development ranging from single

dwellings to multi-storey apartment buildings.

[63] If "physically associated" is given the limited interpretation propounded by

the Environment Court, the clause could not, in any practical sense, apply to multi-
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storey apartment buildings, or certainly not to apartments in the upper storeys of

such developments.

[64] Ms Embling suggested an interpretation that required that stacked parks be

located on the same site as the residential unit, and that they be identified as

associated with the particular unit. That does effectively require me to make a

finding that "physically associated" is synonymous with "assigned" or "allocated",

something which the Environment Court was not prepared to do.

[65] Mr Paterson supported the Environment Court interpretation and said he

thought that that interpretation would still allow for stacked parking in a terrace

housing development where there may be two or more floors over a garage but

where the garage is in the same vertical tier and all is in one title. Nevertheless that

still limits the scope of the phrase in a way that Ms Embling contended is not

intended in the plan.

[66] Mr Brabant referred to a decision of the Court of Appeal in Kingfish Lodge

(1993) Ltd v Archer [2001] NZRMA 1. That case concerned the meaning of the

phrase "physical access" in s 129B(1)(c) of the Property Law Act 1952. In that case

the Court of Appeal interpreted "physical access" as meaning actual access in

practice. However, the statutory context is so different from the current case that I

do not believe that this is of great assistance to me, apart from indicating that a

practical interpretation of the term "physical" needs to be taken.

[67] Although the term "physical" in this context seems to me to be confusing and

unnecessary, on balance I am persuaded by Ms Embling's submission that the

restrictive interpretation suggested by the Environment Court is not correct in this

context. I am persuaded that the purpose of the limitation on stacked parking is to

ensure that, where stacked parking is permitted, the parks affected by the stacking

are both associated with the same dwelling so that the inhabitants can arrange

between themselves how to deal with the possibility that one occupier's vehicle will

block that of another. That objective can be achieved whether the park is located

immediately next to, or below, the relevant dwelling unit or not.
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[68] Thus, I find that the correct interpretation in this case is that "physically

associated" means located on the same site and associated by an identifiable form of

allocation which removes the possibility of the parks concerned being allocated to

different dwelling units. Accordingly, I find that the Environment Court made an

error of law in coming to the interpretation that it did.

Final ground of appeal: Amending the Council's decision

[69] The final ground of appeal relates to the Environment Court's decision to

cancel the decision of the Council, rather than to amend it. Section 290(2) of the Act

gives the Environment Court power to "confirm, amend or cancel a decision to

which an appeal relates". In this case, the Environment Court did not expressly

consider the possibility of an amendment of the decision under appeal, and Mr

Brabant submits that this was an error of law.

[70] The approach adopted by the Court in this case can be contrasted with what

Mr Brabant described as "common practice" of the Environment Court in issuing an

interim decision outlining any potential concerns for the proposed development, and

giving the proponent of the development an opportunity to amend it so that it deals

with the concerns raised by the Court and the opponents of the development. He

gave as an example the decision of the Environment Court in Harper v Manukau

City Council (D A63/2000) where the Environment Court said:

...We are making this decision interim by recording that the size and
scale of the building is not acceptable and the decision of the Council
in that regard cannot be confirmed. If all parties agree we are
prepared to adjourn the proceedings to see if some compromise can
be reached and in that regard the applicant must realise that it must
make substantial concessions to the appellants who are entitled to the
protection of the plan.

[71] Mr Brabant points out that the opposition of the second respondent in this

case was to the scale of the development, but not to the proposed use of the site for

residential purposes. Mr Paterson confirmed this, although he emphasised that

Keystone considered the current scale of the development to be a major problem.
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[72] Mr Brabant further argued that the Environment Court in this case identified

a number of positive aspects of the development (at paragraph 115 of the judgment),

and that as a matter of law the Environment Court ought to have turned its mind to a

decision which did not cancel the original decision of the Council in its entirety, but

which amended that decision. He argued that the Environment Court did not have

before it any evidence to justify a conclusion that it should cancel the decision in

respect of the use of the site for residential purposes, since no party opposed such a

usage. In addition, he argued that the concerns about the development consent

which were accepted by the Environment Court as being valid, were all matters

which could have been dealt with by making changes to the development, so that the

Environment Court should have allowed the appellant on opportunity to make such

changes.

[73] He expanded this argument by reference to s 5 of the Act, which says that the

purpose of the Act is "to promote the sustainable management of natural and

physical resources". He particularly emphasised the use of the term "enables" in the

definition of "sustainable management" in s 5(2), and argued that the Environment

Court should have used its discretion in this case to allow for the possibility of an

amendment to the original consent to enable some form of development to proceed.

[74] Mr Paterson argued that it was not appropriate to provide for amendment of

the proposed development because it was "so flawed and over-developed that minor

development would not fix the problems". He submitted that a completely new

proposal would be required to address the deficiencies identified in the Environment

Court's decision. Mr Brabant responded by pointing out that fundamental changes

were also required in the Harper case, but this did not deter the Court from making

an interim decision and providing for the possibility of an amended proposal being

brought back to the Court.

[75] While I accept that there is some merit in Mr Brabant's argument, I do not

think the Environment Court's exercise of its discretion is unreasonable in the sense

that it could not have been arrived at by a rational process in accordance with a

proper interpretation of the law upon the evidence. I therefore find that there was no

error of law in this respect. Nevertheless, some reconsideration of aspects this case
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will be required. That reconsideration may lead the Environment Court to conclude

that, in the circumstances, an interim decision may be an appropriate outcome if

there is a reasonable prospect that the adverse effects from the development, which

prevent it from being appropriate for consent, could be sufficiently mitigated in an

amended proposal.

Conclusion

[76] I therefore conclude that the Environment Court:

[a] did not take into account all relevant matters when determining

whether weight could be given to the provisions of Chan ge 3 and

failed to distinguish the present situation from that in the Burton and

Lee cases;

[b] erred in its determination as to the permitted baseline, in particular by

failing to undertake the approach required to establish that baseline as

demonstrated by Chisholm J in Barrett, and failing to consider

developments which the applicant could have undertaken on the site

"as of right", because it believed it needed evidence of "credible"

developments. This led it to apply a wrong legal test and to fail to

take into account all relevant matters in making its decision;

[c] made an error of law in its deteiniination of the meaning of the term

"physically associated" in R 12.9.1.2(b).

[77] I refer the matter back to the Environment Court for reconsideration taking

into account the matters which I have identified in this decision. The Court may

consider whether it is appropriate to issue an interim decision, with the possibility of

an amendment to deal with any adverse effects, once it has undertaken its analysis of

the proposal in the light of the findings in this decision.

[78] The appeal is therefore allowed in part. No submission was made to me in

relation to orders for costs, and I make no ruling on that issue. If the parties cannot
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agree on any question of costs, submissions should be made within 21 days of the

date of this decision.

)	 .	 „
Delivered at 	 a.m./p.m. on 2000.   

.. .	 ......   

M A O'Regan J   
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Introduction

[1] This is an appeal by Keystone Watch Group ("the appellant") against

uckland City Council's ("the Council") decision to permit Keystone Ridge Ltd
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Cthe applicant") to substantially demolish a former supermarket building at

3 Keystone Ave, Mt Roskill, and to replace it with three apartment blocks containing

a total of 66 residential units. It is proposed that the complex consist of 15 two

bedroom units, 36 one-bedroom units and 15 studios, together with associated car

parking and a gymnasium.

[2] The front, 3 storey, block, which is to be sited parallel to Keystone Ave, will

include the gymnasium and will be built above the existing semi-basement parking

area. The two rear, 4 storey, blocks, will run parallel with the eastern and western

boundaries, respectively, and will be built above the rear, ground level, parking area.

There is provision for a total of 105 off-street parking spaces, including 7 visitor

spaces. There is no separate provision for loading spaces. The sole vehicular access

to and from the site will be via the existing driveway on the site's eastern boundary.

The Site and Environs

[3] The site is on the southern side of Keystone Ave, some 50 metres east of the

avenue's intersection with Dominion Rd. The intersection marks the near, northern

limit of the Dominion Rd/Mt Albert Rd suburban shopping centre. The site rises

steeply from street level to an existing excavated terrace at the rear. An existing

high, 5.4 metre, retaining wall extends the length of the southern boundary. It is

topped by a 3-metre mesh and barbed wire fence, separating that part of the site from

its rear neighbour, the Dominion Rd Primary School. The existing retaining wall on

the site's eastern boundary rises from 2 metres at its street frontage to 5.4 metres at

its rear. It is topped by a close-boarded, 1.8 metre high fence separating it from two

single-storey houses at 5 and 5A Keystone Ave. Immediately over the site's western

boundary is a driveway giving vehicular access to the rear of numerous commercial

buildings fronting Dominion Rd.

[4] In the mid-1970s, substantial excavation of the site, which has an area of

2576m2 and a frontage to Keystone Ave of 47.17m, was carried out prior to the

construction of a single building, flush with the street boundary and 9.1m in height,

for occupation as a supermarket. That use was abandoned some 3-4 years ago. The

whole now presents as a derelict and rubbish-strewn site with the building covered

with graffiti and posters and in a state of neglect and disrepair.
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[5] With the exception of the properties at its intersection with Dominion Rd,

Keystone Ave, which is some 340 metres long, is a typical suburban residential

street of well-established houses with some minor, relatively recent, in-filling. At its

eastern end, where it links with Akarana Ave, is Fearon Park, an extensive recreation

reserve, accommodating the Roskill District Rugby Club's rooms, rugby fields, a

softball field, and a children's playground. Akarana Ave, in turn, links with

Mt Albert Rd. A traffic-calming installation opposite 5 Keystone Ave, generally,

marks the break between the short-term, on-street, parking associated with the

commercial development to the street's west and the residentially-related parking to

its east. Its existing traffic volumes are estimated to be 2000-3000 vehicles per day.

[6] The site is zoned Business 2 in the Operative Auckland District Plan (Isthmus

Section) ("the operative plan") as are the properties to its west. Apart from that, and

the bank on the northern corner of its intersection with Dominion Rd, the whole of

Keystone and Akarana Avenues are zoned Residential 6a. The school to the rear of

the site is zoned Special Purpose 2.

Status of Proposal

[7] Under the operative plan residential units are provided for as a restricted

controlled activity in the Business 2 zone. There is no control on the density of

residential activity in the business zone.

[8] In addition, the proposal requires a number of resource consents under the

operative plan, which are conveniently set out in the evidence of Mr McCarrison the

planning consultant called by the Council. These are:

• Maximum Height

A discretionary activity as a development control modification 1 is

required to allow the building fronting Keystone Avenue to exceed

the 12.5 maximum height limit set out in rule 8.8.1.1 of the operative

plan by 0.62 metres.
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• Strcetscape Improvement

A discretionary activity as a development control modification to

allow the provision of landscaping and tiered planters well above the

ground level, on portions of the existing building in lieu of the

requirement under the streetscape improvement control 8.8.1.3 which

provides that not less than 50% of that part of the site between the

road boundary and a parallel line 3 metres therefrom is to be

appropriately landscaped.

• Earthworks

A discretionary activity under Part 4A.2B to allow earthworks

totalling 500m3 which exceeds the maximum 25m3 provided for as a

permitted activity.

• Excavations

Controlled activity consents under rules 4A.2 and 8.7.1 to allow

excavations within 20 metres of a site boundary where the slope

below ground level at the boundary exceeds the one vertical to two

horizontal line as follows:

the excavation on the eastern side exceeds the one in two plane

by a depth of 0.8 metres tapering to 0.0 metres over a distance

of 35 metres.

the excavation on the western side exceeds the one in two

plane by a depth of 1.3 metres tapering to 0.0 metres over 15.5

metres.

the excavation on the southern boundary exceeds the plane by

up to a depth of between 1.30 metres to 0.8 metres.

• Parking

A discretionary activity under rule 12.9.1.1 to allow provision of 105

car parking spaces in lieu of the required 132 under rule 12.8.1.1.
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A controlled activity under rule 12.9.1.1 A to allow the provision of

car-parking spaces for more than 100 vehicles as provided for under

rule 12.9. 1.1.A.

• Stacked Parking

A restricted discretionary activity under rule 12.9.1.1 to allow

provision for 25 stacked car parking spaces in lieu of the requirement

under rule 12.8.1.3 for the formation of the parking spaces to be in

accordance with figures 12.2a and 12.2b of the plan.

• Access

A discretionary activity as a development control modification to

allow vehicle access to the site at a gradient of one in six in lieu of the

requirements under rule 12.8.2.1(c) for the grade of access to be not

steeper than one in eight and where it terminates at the road boundary

for the provision of a 6 metre wide platform not steeper than one in

twenty.

[9] The site is also affected by Plan Change T003 (Change 3) which was notified

on 15 November 1999, and which seeks to apply additional controls at the interface

between residential and business zones. These controls include making any activity

within 30 metres of a residential zone a restricted discretionary activity, and

imposing a more restrictive "building in relation to boundary" rule, the breach of

which is to be considered as a discretionary activity. The proposal is within the 30

metres prescribed by the former and breaches the latter by a depth of 150 mm along

6.75 metres of frontage. The proposal therefore requires resource consent in terms

of Change 3, as follows:

• To allow an activity in a business zone within 30 metres of a residential zone

under Plan Change 3 rule 8.7.1. This is to be considered as a restricted

discretionary activity under rule 8.7.3.2.

• A discretionary activity to allow the building fronting Keystone Avenue to

infringe the proposed building in relation to boundary rule 8.8.1.12 under

Plan Change 3 by a depth of 150mm over a length of6.75 metres.
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Multiple Consents

[10] Clearly this is a case where multiple consents are sought in a single

application. Both the applicant and the Council presented their case on the basis that

overall the application is a discretionary activity and accordingly requires, as a

whole, to be assessed as a discretionary activity. This is in accordance with the

approach taken by Cooke J under the former legislation in Locke v A von Motor

Lodge Limited (1973) 3 NZPTRA 17. Cooke J had held that where a particular

feature of a development proposal made it non-complying (in that case a non

complying side yard), so that a conditional use application was necessary, then the

whole use of the property was non-complying. Cooke J stated that a "hybrid

concept" would add an unnecessary complication to legislation which was already

complicated and said:

On a conditional use application the fact that there is only minor non-compliance
for the predominant use requirements is a relevant consideration, but it is neither
exclusive nor necessarily decisive.

[11] The Environment Court, in Rudolplt Steiner School v Auckland City

Council (1997) 3 ELRNZ 85, adopted Locke where it said that a discretionary

activity in respect of which the Council has not restricted its discretion is wholly

discretionary, and that in exercising the discretion to grant or refuse consent and to

impose conditions a consent authority is to have regard to all the matters listed 111

section 104(1) relevant to the circumstances.

[12] Salmon J in Aley v North Shore City Council (1998) NZRMA 361 approved

the Environment Court's adoption of Locke in Rudolph Steiner School and

commented at page 377:

Just because a plan allows for the construction of buildings to a certain maximum
height and bulk does not mean that advantage will necessarily be taken of those
rights. If the nature of a proposal requires a discretionary activity consent
application to be made in overall exercise ofdiscretion under sections J04 and J05
an application of the principles in Locke and Rudolplz Steiner could mean that full
advantage might not be able to be taken ofthe maximum provisions set by the rules.

On this basis a consideration of the effect on the environment of the activity for
which consent is sought requires an assessment to be made of the effects of the
proposal on the environment as it exists. The "activity for which consent is sought"
is in the present instance the building that is proposed not just those aspects of
development which have had the effect ofrequiring a discretionary activity.
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[13] The Court of Appeal in Bayley added to the penultimate sentence thc words

"or as it would exist (( the land were used in a manner permitted as of right by the

plan "

[14] It was on this basis that the appellant submitted that as there is non

compliance, some of which require discretionary activity applications, it is necessary

to look at the whole of what the applicant is proposing to do and take a "holistic

approach". It was submitted on behalf of the appellant that a failure to meet one or

other of the development controls enables a greater intensity of development than is

envisioned by the operative plan as a whole. Mr L.J.B Paterson (Paterson Snr)

submitted:

It is not a case of ticking off items in isolation and saying they have only a minor
effect after considering each of the controlled activities but the application as a
whole must be considered.

He submitted the importance of having regard to the cumulative effect of the non

compliance.

[15] In his closing address Mr Brabant took issue with this approach and

submitted that this is an appropriate case where the required consents can be dealt

with separately. The effect of this is, he said, that the primary consent application

for residential units is properly considered as a restricted controlled activity. This is

contrary to his opening submission where he said:

Overall the proposal requires consent as a discretionary activity.

[16] Similarly, Ms Embling shifted her stance on behalf of the Council. The

evidence adduced on behalf of the Council was on the basis that the development

was to be assessed overall as a discretionary activity. Such a shift in stance is

understandable from the point of view of the applicant and the Council as it has the

effect of compartmentalising the activities for which different consents are required.

This may, depending on the circumstances, limit the scope of the consent authorities,

and this Court's discretion.
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A uckland City Council and anor (2000) 6 ELRNZ 189. In King's case Randerson .1

referred to the observation of the Court of Appeal in Bayley at 579-580:

Such a course may be inappropriate where another form of consent is also being
sought or is necessary. The effects to be considered in relation to each application
may be quite distinct. But more often it is likely that the matters requiring
consideration under multiple land use consent applications in respect of the same
development will overlap. The consent authority should direct its mind to this
question and, where there is an overlap, should decline to dispense with notification
of one application unless it is appropriate to do so with all of them. To do
otherwise would be for the authority to fail to look at a proposal in the round.
considering at the one time all the matters which it ought to consider, and instead to
split it artificially into pieces.

[18] Randersorr J then went on to say that the approach as expressed in the

comments by the Court of Appeal is consistent with the clear statutory intention of

the Act to treat the sustainable management of natural and physical resources III a

comprehensive manner. He then said:

I have no doubt in the present case that a compartmentalised approach would not
have been appropriate. Indeed, both PDL as applicant and the Council's planning
officer accepted that the applications were to be dealt with as a whole and should
be treated overall as an application for consent to a discretionary activity.

Plainly, this was a case where the consents overlapped in the sense described in
Bayley to such an extent that they could not realistically or properly be separated
... for the grant ofthe consents themselves. 2

[19] In Body Corporate 970101 Randerson ] said:

Where there is an overlap between the two consents such that consideration of one
may affect the outcome of the other, it will generally be appropriate to treat the
application as a whole requiring the entire proposal to be assessed as a
discretionary activity. 3

[20] Randerson J's views were approved by the Court of Appeal in Body

Corporate 970101 v Auckland City Council and anor (unreported, Court of Appeal,

CA 64/00, 17 August 2000).

[21] We are satisfied that in the present case a compartmentalised approach is not

appropriate for the following reasons:

ge 18 and 1q

id.page 192.
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• First, the applicant and the Council presented their case on the basis that the

development was to be assessed overall as a discretionary activity. The

evidence did not therefore specifically address the question of overlap or the

manner In which the large number of consents should be dealt with

separately.

• Secondly, putting aside the height restrictions under the operative plan and

Change 3 (matters which we consider not to be of major significance),

discretionary consent is required for the 500m 3 earthworks, the failure to

comply with the street-scaping improvement control and the shortfall in car

parking and access. There is in our view an overlap in the sense described in

Bayley between the earthworks consent and the streetscape improvement

control with the development as a whole. They relate to the proposed

construction of the buildings. They enable the designing of a structure that

has a greater impact on the environment than would otherwise be the case

because of the more intense use of the site. In addition, for reasons given

later in this judgment we are not satisfied to the requisite degree that the

parking shortfall and access will not have adverse effects beyond the site

boundaries.

• Thirdly, there IS a close relationship between the discretionary consents

required and the other numerous consents required that not to look at it in the

round would, to use the Court of Appeal's words in Bayley, "split it

artificially into pieces".

Basis for Decision

[22] As we consider the proposal should be considered overall as a discretionary

activity we are required to consider the matters set out in section 104(1) of the RMA.

The following matters are relevant:

• Part II matters - section 104(1) - (subject to Part II);

• The actual and potential effects on the environment - section 104(1)(a);

• The Auckland Regional Policy Statement - section 104(1)(c);

The relevant objectives, policies, rules and other provisions of the operative

plan and Proposed Change 3 - section 104(1)(d);

9
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[23] Following a consideration of the relevant matters set out in section J04( J) we

are then required to exercise our discretion pursuant to section 105C 1).

The Operative Plan

[24) Part Il of the operative plan sets out the manner in which the Council is to

carry out its functions under the RMA. It addresses the issues that face the city and

sets the principal objectives and the strategy of the Council to achieve the

"sustainable management" of the resources of the isthmus. The relevant issues

include those set out in Part 2.2:

The need to accommodate ongoing change within the urban area while
maintaining and enhancing the quality ofthe present environment.

The need to encourage intensification of use within the Isthmus while
recognising the pressure on existing infrastructure, transportation and utility
services that such intensification brings.

The need to manage the physical growth of the Isthmus in a way which
recognises the value of the existing resource while providing the flexibility to
meet a variety ofcommunity aspirations.

The need to ensure that business growth does not compromise the protection
and enhancement ofthe environment.

[25] Part 2.3 sets out the principal objectives of the Council. Objective 2.3.3

headed "Community" includes such objectives as: the achievement of a healthy and

safe living environment; allowing for the development of a range of residential

neighbourhoods and environments; the protection and enhancement of residential

amenities and allowing maximum flexibility for individual site development without

adversely impacting on neighbouring activities.

[26] The residential strategy under Part 2.4 recognises that the existing housing

density is low; that the regional aim is to discourage unconstrained urban expansion;

and that the intensification of residential areas is permitted where appropriate. The

operative plan recognises that people require different types of housing. The

business zoned areas make provision for housing that can be provided without the

usual development constraints imposed on residentially zoned properties such as

minimum open space area and landscape area. The expected outcomes for the

strategy are set out in Part 2.5 of the plan which in part says:

I

The community will enjoy flexibility and choice in locations for work, leisure and
living, secure in the knowledge that certain levels of amenity will be attained

I
i

I
I
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Overall the strategy will benefit the wider community and will leave a suitable
legacy forfuture generations.

[27] Part 6 of the plan, "Human Environment", recognises the importance of

managing the opportunity for the provision of housing and infrastructure to ensure

that an acceptable quality of life is maintained. Part 6.2.3 headed "Housing"

recognises the provision of housing to meet the change in requirements of the

community while seeking to ensure that residential environmental standards are not

compromised. It says in part:

Housing meets the fundamental human need of shelter. If it is to perform this
role properly it must be economically accessible, physically suitable to the
users and sited where it can maximise opportunities for employment and
recreation. For example, the housing market must be responsive to socio
economic changes in the district in recent years, which have produced a range
of household sizes from extended families to small one and two person
households, by providing a suitable range of housing. Resource management
policies must also be sufficiently flexible so that the housing market can
respond quickly to future shifts in the pattern ofdemand.

Wide opportunities for housing are provided in the plan. Residential densities
are not arbitrarily defined but are related to the maintenance and enhancement
of existing standards of amenity. The current amenity and environmental
standards within the residential neighbourhoods of the Isthmus will not be
compromised by those provisions which open up opportunity

[28] Part 6.2.8 headed "Infrastructure" says in part:

The urban area provides an environment in which people can live and work. It
depends on its infrastructure oftransport and network utility services for water
supply, drainage, energy and telecommunication and radio communication
systems. Without this infrastructure and these network utility services, an
acceptable quality of life could not be maintained, and adverse environmental
effects could occur.

[29] Part 8 of the operative plan contains the objectives, polices and provisions

relating to business activity. The plan recognises that business activity through its

effects can seriously impact on the quality of the environment and measures must be

adopted to remove, reduce or mitigate those effects". Part 8.2, headed "Resource

Management Issues", recognises the need for transitional measures that promote and

encourage sustainable alternative use of redundant industrial land. This is further

emphasised in Objective 8.3.1 which seeks to foster the service employment and

productive potential of business activity while at the same time ensuring the

sustainable management of the natural and physical resources of the city. One of the

S:.. Stf\L OF r: olicies under this objective is:
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By offering incentives for the comprehensive redevelopment of large, vacant,
under-utilised or derelict industrial sites within the Isthmus.

This reflects one of the resource management issues in Part 8.2 of the plan, which

says:

The need (or transitional measures which promote and encourage

suitable alternative use ofredundant industrial land.

[30] The use of a "zoning technique" is to allow the district plan to create bundles

of activities considered generally appropriate in each zone or area, in recognising the

constraints of the environment and that some activities may not be appropriate in

every location. As previously mentioned the western end of Keystone Avenue and

Dominion Road has been zoned Business 2 to reflect this area's suitability to

accommodate the range of activities offered under this zoning. One of the objectives

of the business zone is to provide for retailing office and commercial service activity

at a medium intensity suburban level", One of the policies emanating from this

objective is:

By permitting a wide range 0/business and non-business activities within these
centres.

[31] A further objective is to ensure that any adverse environment or amenity

impact of business activity on adjacent residential or open space is prevented or

reduced to an acceptable level6
. The policies emanating from this objective are:

By adopting controls which limit the intensity and scale 0/ development to a
level appropriate to the zone's proximity to residential zoned properties and
open space areas.

By requiring acceptable noise levels at the inter/ace between residential zones
and business zones.

By adopting controls which seek to protect residential zones' privacy and
amenity.

By adopting parking and traffic measures which seek to avoid congestion and
parking problems.

[32] As previously mentioned the subject site interfaces with two environments in

addition to Business 2, being Residential 6a and Special Purpose 2. The Residential

6a zone is the most common classification of land on the Isthmus. Within it,

12
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medium intensity activity such as multi-unit residential development is encouraged.

This zone recognises the need for further development while retaining and sustaining

a reasonable level of amenity.

[33] The Dominion Road Primary School to the rear of the site and contiguous

with the southern boundary is zoned Special Purpose 2 (Education). The school is

visually separated from the site due to the difference in ground level and the mature

pohutukawa trees and security fence along the southern boundary.

[34] Transport is a major issue for the city and Part 12 of the operative plan is

devoted to transportation. It emphasises the need to protect corridors for the

provision of regular and efficient public transport services and the plan recognises

the need to control activities that may adversely impact on the efficient functioning

of the existing traffic network with considerable emphasis on off-site parking for

proposed developments.

[35] As previously mentioned residential units are a restricted controlled activity.

Rules 8.7.2.1 and 8.7.2.2(3) set out assessment criteria relating to controlled

activities of which the following are relevant:

• Site layout with special emphasis on parking and vehicle circulation areas to

ensure that the effects of the proposal are internalised and do not impact on

the adjacent roadway or adjacent sites;

• Car-parking to be located remotely from residential zoned boundaries or

where this is impracticable adequate screening is to be provided to reduce

adverse aural or visual impacts on residentially zoned land;

• Internal circulation of the parking areas is to be designed to ensure safe and

efficient vehicle circulation;

• Conditions may be imposed to ensure no mmor adverse effects on the

environment occur as a result of the proposal;

• Where the subject site adjoins other business zoned sites adequate measures

to the satisfaction of the Council should be incorporated into the design

and/or location to ensure indoor acoustic privacy.

r13736.tmp (sp) 13
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[361 The matters contained in Part 2 of the operative plan establish an approach

that is consistent with Part II of the Act and in particular the sustainable management

of natural and physical resources. Emphasis is given to securing certain levels of

amenity for the community and protecting these for future generations. The

provision of housing to meet the change in requirements of the community is

recognised in Part 6 of the operative plan while seeking to ensure that residential

environmental standards are not compromised. We were told by Mr McCarrison

that:

ft is recognised that apartment complexes within appropriate located business
zoned areas in the last five years have enabled provision ofa style and character of
residential living that is not able 10 be provided on residentially zoned land. 7

[37] The market demand for such residential units is reflected in the popularity of

this form of housing. We were also told by Mr McCarrison that:

A clear focus and message ofthe objectives, policies and general strategy ofPart JJ
of the district plan and those specific Residential 6a and Business 2 zones is the
expectation to provide the opportunity for additional housing; to maintain and
improve the amenity ofthe residential areas and business centres over time. 8

[38] Mr Green, the consultant planner for the applicant, had this to say:

The plan identifies the investment and infrastructure and existing shopping centres
as being significant in the context ofthe Business Activity 2 zone. fn my opinion the
introduction into the Business Activity 2 zone of an increased catchment offamily
units and individuals likely to make use ofthe nearby shopping centre will do much
to revitalise the retail outlets currently in existence and may cause them to improve
and diversify the goods and services that they provide to the community. fn my
opinion this is a sustainable use of an existing resource consistent with the
provisions ofthe district plan.

[39] We were told that the existing centres, such as the Mt Roskill end of

Dominion Road, where commercial activity has traditionally been retail-centred, are

going through dramatic change due to the alteration in the organisation of retailing

such as shopping malls, large stores and technology. Thus, the district plan aims to

increase the opportunity for a wider range of activities to establish in these areas

where it is appropriate", Residential units, which were a non-complying activity

under previous plans, now have restricted controlled activity status in the Business 2

zones of the operative plan.

14736.tmp (sp)
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[401 We are of the view that the proposal is generally in accord with those

relevant parts of the operative plan which aim: to encourage intensification or

residential use in parts of the Isthmus; to encourage alternative use of redundant land

in appropriate located business zoned land; and to encourage residential development

in close proximity to main traffic routes. However, there is a constant thread

throughout the objectives and policies of the operative plan which emphasise such

matters as: the maintenance and enhancement of the present environment!"; the

protection and enhancement of residential amenities 11; the achievement of a healthy

and safe living environment."; allowing site development without adversely

impacting on neighbouring activities'<. and assessing that business activity does not

adversely impact on adjacent residentially zoned properties. 14.

[41] Of concern is the effect of the proposal on the amenity of the adjacent

residentially zoned land. It is the effect on the amenity of the adjacent residentially

zoned land that is at the heart of this appeal. The appellant maintains that the

proposal has been designed beyond the potential of the site. The effect of this, the

appellant says, is that the bulk, height and density of the proposal has an

overpowering effect on the residential amenities of the Residential 6a zone located to

the east and north of the site. Further, the effects on visual and oral privacy to the

north and east are considerable, as is the effect on parking and traffic congestion in

Keystone Avenue. The numerous conditions that the consent was made subject to

will it says not sufficiently mitigate or avoid these adverse effects. The non

compliance of the development controls are in each case not of relevant significance

on their own says the appellant but their combined effect reflects an over

development of the site. One of the appellant's witnesses, Mr G W Pederson, a

resident at 20A Keystone Avenue, Mt Roskill said:

... I support the development of apartments in principle. However, it is my view
that the developer is attempting to over develop this site.

[42] It is therefore necessary for us to consider what adverse effects will flow

from allowing the proposal and, if they are, the extent to which those effects will

affect the adjacent residential environment. We deal with this later under the

heading "Potential Effects".

15
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Proposed Plan Change 3

l43] Plan Change 3 was publicly notified on 15 November 1999. It replaced

proposed Variation 164 that had been publicly notified on 23 June 1997 and was

withdrawn to allow the district plan to become operative. Both the plan change and

withdrawn variation reflected Council's concern to protect the amenity of

residentially zoned properties from the potential adverse effects of activities within

the business zones. Both the plan change and withdrawn variation require that all

permitted and controlled business activities on sites within 30 metres of a

residentially zoned property be considered as at least a restricted discretionary

activity. The change sets out some ten criteria against which any proposal is to be

assessed. These relate to such matters as:

[a] the effect on infrastructure, particularly wastewater and stormwater

drainage systems;

[b] compliance with development controls, particularly zonal height,

floor area ratio and required parking and noise controls;

[c] the intensity level of the adjacent residential zone for permitted or

controlled activities is to be used as a guide but such an intensity

assessment does not need to be undertaken for activities which satisfy

off-street parking requirements and infrastructure considerations;

[d] the bulk colour and design of buildings;

[e] traffic and parking considerations and the location and design of

vehicular access and car-parking;

[f) the cumulative effects of activities, particularly traffic and noise and

the proximity to public transport.

The explanation given for the criteria is:

Some activities and buildings have the potential to adversely affect surrounding
residential areas due to building dominance, shadowing reduces access to sunlight,
and loss ofprivacy. Other impacts can include streetscape, visual design, heritage
values, noise, traffic and parking, intensity of development and cumulative effects.
The Council may impose conditions to ensure that the effect on neighbouring
residential zoned properties is addressed and in some circumstances where the
effects cannot be mitigated or avoided the acttvuy (nay be refused consent

16
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[44] The plan change provides specific rules and criteria for controlling

development at the interface of residential and business zones. Hitherto the plan

addressed this issue in only a general way. 15

[45] The plan change has reached the stage where the Council's officers are

assessing and preparing reports on the submissions. It has yet to be subjected to

independent decision-making and testing through the various processes required by

the Resource Management Act. In considering the weight that we give to it we take

into account the following principles which arise from the various cases:

• The Act does not accord proposed plans equal importance with operative

plans, rather the importance of the proposed plan will depend on the extent to

which it has proceeded through the objection and appeal process'".

• The extent to which the provisions of a proposed plan are relevant should be

considered on a case by case basis and might include:

(i) The extent (if any) to which the proposed measure might have been

exposed to testing and independent decision-making;

(ii) Circumstances of injustice;

(iii) The extent to which a new measure, or the absence of one might

implement a coherent pattern of objectives and policies in a plan 17.

• In assessing the weight to be accorded to the provisions of a proposed plan

each case should be considered on its merits. Where there had been a

significant shift in Council policy and the new provisions are in accord with

Part II, the Court may give more weight to the proposed plan 18.

[46] In considering the weight to be given to proposed Change 3 we have regard

to the stage it has reached through the objection and appeal process. We note that it

does reflect the general provisions of the operative plan relating to the clear intent of

the plan to protect the amenity of residentially zoned properties from the potential
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adverse effects of activities in the business zones. This requires us to carefully

consider the potential effects of the proposal on the adjacent Residential 6a zones.

which we will consider in some detail later in this judgment.

Auckland Regional Policy Statement

[47] Chapter 2 of the ARPS is headed "Regional Overview and Strategic

Direction" and makes specific reference to "higher density, infill housing". It

acknowledges under section 2.6.3 that Auckland's low-density urban areas have

been wasteful of land ... "and this has led to inefficient travel patterns and use of

energy". Urban intensification is supported "so that better utilisation is encouraged

of the substantial reservoir of under-utilised land within the urban area. Much of

this land is in areas where the existing utility systems and transport network have

capacity to service more intensive or infilled development. Intensification can

enable more efficient use of physical resources including infrastructure and also

shift the emphasis of development of metropolitan Auckland toward an urban form

which is more efficient ill transport and enerr,'Y terms".

[48] There is further comment in section 2.6.3 that infill and intensification needs

to be carefully planned "to avoid, remedy or mitigate adverse effects which can stem

from loss of trees and bush, overloading of utility systems (especially drainage and

stormwater), traffic congestion and reduction ofspace around buildings".

[49] The sentiments of the ARPS are to some extent mirrored in the document

adopted by the respondent in June 2000 and called "Growing Our City - Through

Liveable Communities 2050". This document sets out a strategy for managing the

growth of Auckland City into the new millennium. Using a number of criteria, it

proposes to encourage redevelopment in specific locations so as to safeguard

identified environmental and amenity features and at the same time ensuring land use

development will be integrated with transport planning and infrastructure

improvements. Keystone Avenue and the Dominion Road area is identified as being

within one of seven strategic growth management areas spread throughout the city.

A strategic growth management area is considered to be a place where the existing

development pattern and infrastructure is conducive to supporting denser, mixed use,

pedestrian friendly environments and where there is easy access to public transport.

This area is forecast to be able to accommodate 3311 additional households by 2050

S't.t\L OF 1; and this in turn reflects the Council's intent of working towards achieving a higher

~~\~"Ij~ lensity of housing to meet expected population growth.
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(50] We agree with Mr McCarrison when he says that in his opirnon ". "the

proposed development meets many of the policies of the regional policy statement

'with regard to the intensified use of the land adjacent to a major arterial road and

where the infrastructure can accommodate such development". This view was

underlined by the evidence wc heard, and which was not challenged, that Dominion

Road is a strategic arterial road providing the opportunity for an efficient private

vehicle and public transport system. It is the effects of the proposed activity on the

adjacent residential zoned areas that are therefore the important issue in this case.

We now turn to the potential effects of the proposal.

Baseline

[51] Before discussing the potential adverse effects of the proposal it is necessary

to address the submissions of counsel for the applicant and the respondent with

respect to what is now become known as the "baseline" against which adverse

effects are to be compared. We were referred to Bayley at 576 where the Court of

Appeal said:

The appropriate comparison ofthe activity for which consent is sought is with what
either is being lawfully done on the land or could be done there as ofright.

[52] We have already referred to the Court of Appeal's qualification of Salmon J's

words in Aley. We have also considered the numerous decisions of the High Court J9

and the Environment Court'" on this issue. The comments in Bayley were made in

relation to section 94 of the Act. In this case we are dealing with the exercise of

discretion under section 105 and the consideration of effects pursuant to section

104(1 )(a). Salmon J considered the comments had relevance to the exercise of

discretion under section 105 and the consideration of effects pursuant to section

104(1 )(a) in Smith Chilcott Ltd, which was cited with approval by Chambers] in

Arrigato.

[53] We consider the proper approach is as stated by the High Court in Barrett

where the Court stated by reference to the Court of Appeal decision in Bayley:

I
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But I accept that when the Court ofAppeal is referring 10 what could be done on the
sill' as of right it had in mind credible dcvelopmcnts, not purelv hypothetical
possibilities which are out of touch with the reality of the situation. A test hosed on
them)' rather than reality would place an intolerable burden on consent authorities

[54] We are also mindful of the comments of the High Court in King, where

Randerson J noted that the "as of right" approach assumes that the applicant would

proceed with the development to the extent permitted as of right, and that there are

no other advantages to be gained from the non-complying aspects of the proposal

such as increased density or more intensive use of the site which would not be

available if the relevant controls are observed. He further commented at page 15:

All ofthis suggests that some care will be needed by consent authorities in applying
the "as of right" principle in Bayley at least until some further guidance is
available from the Court ofAppeal as to its application in particular cases.

[55] Although Mr Brabant did not make specific submissions on the point, the

expert evidence of the applicant was adduced on the basis that when assessing a

discretionary activity, the Court should not consider environmental effects from a

building that complies with the development controls.. We are not persuaded that

Bayley overruled the principle stemming from Locke and reiterated by Salmon J in

Aley (already quoted), that where a proposal requires a discretionary activity

consent, then the overall exercise of discretion under sections 104 and 105 could

mean that full advantage might not be able to be taken of the maximum provisions

set by the rules. With respect we consider the position was correctly and

pragmatically stated by the Enviromnent Court in Wouldes and ors v North Shore

City Council & anor, unreported, A58/98 where Judge Bollard and his

Commissioner colleagues said:

In granting consent at first instance, the Council apparently felt that the proposal '.I'

overall compliance with the development control guidelines was of major import
Given the detailed nature of the plan, we can appreciate this viewpoint If a plan is
drawn with a degree of elaboration that this one is, a would-be applicant may
generally be expected to have comparative confidence in formulating a proposal
such as the present. Yet, such a plan cannot be expected to operate as a cast iron
guarantee to success, having regard to the full range of matters relevant under
section J04(1) in affording due primacy to Part lJ of the Act. Compliance for such
guideline criteria is site coverage, maximum height, height in relation to boundarv,
yard provision, building length, and so forth, will doubtless assist in the quest of
formulating a proposal that will be all the more likely to minimise adverse effects
on the environment in accordance with the plan's intent. Even so, we repeat that in
discretionary activity cases the plan cannot be expected to operate as an infallible
blueprint or mechanism to a given end. Cases may still be expected to occur from
time to lime where, despite careful attention to the guideline provisions, resultant
effects on adjacent owners are nonetheless found to be unsatisfactory in the final
analysis

20
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[56] The Locke principle enables a consent authority and, thus the Court, to

exercise its overall discretion taking into account all the matters set out in section

104(1) and Part II of the Act. To negate the Locke principle may well, in certain

circumstances, result in the plan rules having primacy over Part II matters. The rules

are arbitrary prescriptions which may not in particular circumstances give the

protection to the environment which reflects the clear purpose of the Act as

enunciated in Part n. In such cases, when the Court is exercising its discretion under

section 105, the Part II matters must prevail.

[57] Conversely, in some circumstances, the rules may be unduly restrictive and to

apply them would be contrary to the enabling provisions of section 5 and the

principles of sustainable development as set out in Part II. Again Part II should
'1 21preVaI .

Potential Effects

[58] It was the potential adverse effects of the proposal on the adjacent Residential

6a zones immediately to the east and across Keystone Avenue to the north of the site

that was the major concern of the appellant. The appellant was represented by Mr L

J B Paterson supported by his son Mr N B Paterson. Mr Paterson Snr is an architect

and Mr N B Paterson is a registered engineer. They presented detailed submissions

and evidence to the Court. The essence of their case is succinctly encapsulated in the

following paragraph of their submissions:

It is for this Environment Court to decide whether the applicant has designed,
scaled and landscaped his development to be sympathetic to the surrounding
residential sites or whether he just designed the biggest blocks and the greatest
number ofapartments he could.22

[59] They asserted that the size and scale of the proposal will result in a number of

adverse effects and the following were addressed at some length in the evidence of

all parties:

• The building - its dominance, its visual effects and its effects of

overshadowing adjacent properties;
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• The effect on the aural and visual privacy of the adjacent dwellings:

• Traffic, including parking, and effects on pedestrian and road usage;

• The effect on infrastructure, particularly sewerage and stormwater;

• The effect of lighting on neighbouring properties;

• Noise.

We deal with each in turn.

The Building

[60] In this respect we heard evidence from Associate Professor C A Bird who

lectures in Architecture and Urban Design at the University of Auckland School of

Architecture. He gave architectural and urban design evidence on behalf of the

applicant. Mr S J Cocker, a landscape architect, also gave evidence for the applicant

in this respect. For the appellant we heard evidence from both Mr Paterson Snr and

Mr N B Paterson and a number of residents. Of particular concern to the appellant

were the bulk and the dominance of the building, its visual effects occasioned by its

size and inadequate landscaping, and its shadowing effect on those properties to the

east. Associated Professor Bird addressed these issues. As to dominance he said:

In this context "dominance" might best be described as a quality or characteristic
of a building which is perceived by a viewer of that building Architectural
characteristics which may or may not give rise to a perception of dominance
include "bulk", "colour ", and "design ", ....

[61] He said that as the proposed development generally complies with the

development controls its bulk was contemplated by the plan. He then explained in

some detail how the colour and design of the building effectively reduces what

would otherwise be an "over-dominant building" to one which is "architecturally and

urbanistically appropriate to its site and surroundings".

[62] Mr Cocker discussed the proposed landscaping of the building which he said

"will assist in ameliorating the potential impact of the building".

Avenue

22
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site and its surrounds. The site is located on a slope extending south towards the top

of Keystone Ridge and is thus higher than the residential land to the north. All these

factors, he said, added to the dominance of the buildings. He opined that the

mitigation attempts, including architectural design measures such as the modulation

of the building facades and landscaping, are "woefully inadequate" to ensure that the

generated effects of the application are no more than minor.

[64] In assessing the evidence we are mindful that visual perceptions of buildings

and such matters as building dominance can be influenced by the subjective

disposition of the beholder. We have concluded that the visual effect of the building

will be quite significant and the form of the building will be dominant in the

streetscape, thus adversely affecting the amenity of this residential neighbourhood.

[65] With regard to overshadowing, Associate Professor Bird acknowledged that

in the late afternoon, when the sun is at a low angle, there will be some

overshadowing of the properties to the east of the site. Mr Paterson Snr referred to

shading diagrams drawn up by the applicant's architect, Mr Brown, and attested that

there would be significant' shadowing created in the afternoon for most of the year

starting from about 4.OOpm in most afternoons from the 21 March to 21 September.

We agree that the shadowing effect is significant.

Privacy

[66] The issue of privacy was addressed by a number of witnesses, in particular,

Mr Brown, Mr McCarrison , Mr Paterson Snr, Mr S D Watson and Mr A J Wootton

for the appellant.

[67] We find that the surrounding properties will be considerably impacted by

lack of privacy. This will be exacerbated by a number of factors including the

following:

• The height of the buildings above the predominantly single-storey dwellings;

• The design of the proposal which includes decks facing outwards from the

north and east sides of the site;

The intensity of the development. The density of the proposal IS

approximately 39m2 per unit as compared to the Residential 6a density of

375m2 per unit.

23
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[68] Recognising the effect on privacy the applicant has taken measures to

mitigate any such effects. The impact to the north is not as bad as to the east. The

properties to the north are already overlooked by the public space of the road

although not nearly to the extent of the proposed apartments. Further, the dwellings

tend to have their private space orientated to take advantage of the views, sun and

privacy to the north. In addition, tree and shrub planting and fencing provide some

privacy to the front yard areas and rooms of each dwelling that face the street.

Additional street planting is also proposed. The properties to the east wiJl be most

affected. They will be overlooked from a higher building and the evidence indicated

that this is likely to be from 17 units on the eastern side. Recognising this possibility

the applicant has taken measures to mitigate any effects including:

• Ensuring a separation distance of approximately 11.5 metres between the

eastern boundary and the proposed new residential block running parallel

with the eastern boundary;

• By making provision for balconies, 1 metre wide by approximately 7 metres

in length, to all units between the glazed areas of the proposed building and

the surrounding environs to provide a "buffer zone". The balustrades of the

balconies are to be either frosted glass or solid to provide a visual screen. As

Mr Brown pointed out the balconies are designed for use more as outlook

courts, rather than the significant external space that the traditional suburban

deck implies. According to Mr Brown the balconies will allow a graduated

shift from interior to exterior that helps blur the boundary and enable the

exterior to invade the interior space rather than vice versa;

• It is proposed to plant a IOOmm strip at the top of the retaining wall adjacent

to the eastern boundary with trees and other vegetation, including

pittosporums growing to 5 metres in height. These, it was asserted, will

provide some additional privacy and visual amenity in the medium to long

term. Quite apart from the questionable practicality of such a proposal, such

planting would, of course, have to be with the consent of the owner and

occupier of the affected property.

[69] our site visit,
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significant. The mitigating measures proposed will not sufficiently ameliorate the

loss of privacy particularly to the east.

Traffic

[70] For the applicant, we had the benefit of expert evidence from Ms B Coomer

Smit who has had 13 years experience as a specialist traffic and transportation

engineer. She described for us relevant surrounding street details, including that

Keystone Avenue is a traditional 20 metre wide suburban street with footpaths,

berms and kerb-side parking on both sides, as well as one moving traffic lane in each

direction. She also told us that the 'traffic-calming' structure just east of the site,

already referred to, was installed to discourage motorists from using Keystone Ave

and Akarana Rd to bypass the signalised intersection of Dominion Rd with Mt

Albert Rd. She also drew to our attention the fact that Dominion Rd is a well-served

public transport route and that the nearest bus stops are only some 2 to 3 minutes

walking distance from the site. Based upon peak period traffic counts carried out

under her direction in September 1998 and August 2000, she estimated that

Keystone Avenue carries around 2000 vehicles per day.

[71] Turning now to the issue of the traffic that is expected to be generated by the

development. Ms Coomer-Smit told us that to assist her in her calculations, she had

adopted the trip generation rates for medium density housing contained in the New

South Wales Roads and Traffic Authority's "Guide to Traffic Generating

Developments". She asserted that it was extensively used in New Zealand. Based

upon that study, she arrived at a morning and evening peak trip rate of 0.45 per unit

and concluded that:

The additional traffic to be generated during the peak hours can be equated to one
vehicle turning into or from the development every 2 minutes. In terms ofthe effects
of the additionally generated traffic on existing Keystone Avenue flows, the
proposed development will add no more than 2 I vehicle movements per hour, to
any single section ofKeystone Avenue. In fact these flows could even be less If one
considers that the development is well serviced by public transport and that some of
the trips generated by the development could well be public transport trips
consequently, .. these small volumes ofadded traffic flows will be imperceptible to
the casual observer, and will have no discernible impact to (sic) the performance of
the intersection at Dominion Rd.23
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[72] It was her overall conclusion that the development would have no more than

nunor adverse effects on the function, capacity or safety of the local traffic

environment.

[73] Similarly, she told us of the traffic accidents that have been recorded over the

past 5 years, of which there was only one reported in each of the past 3 years, and

concluded that the addition of a comparatively small number of traffic movements

due to the proposed development will not compromise this road safety history in any
24way.

[74] Turning to on-site considerations and dealing first with parking, as already

noted, the development provides for only 105 parking spaces compared with the 2

per unit, or 132 spaces, required by the district plan. 28 of the spaces will be at

basement level and the remaining 77, of which 25, or 24%, will be stacked, together

with 7 visitor spaces, will be at ground level. Responding to the shortfall of 27

spaces, or, 20%, Ms Coomer-Smit reasoned that, based upon an analysis of 1996

census data equating the number of bedrooms against car ownership, and

conservatively assuming that all units have at least one car, the actual expected

parking demand would total 75 spaces distributed as follows:

Of the 51 one-bedroom or studio units, 46 will have one space and the

remaining 5, two spaces; and

Of the 15 two-bedroom units, 11 would have one space and the remaining 4,

two spaces.

(75] Regarding the proposed stacked parking, it was her opimon that it was

appropriate for this residential development and would result in an efficient use of

the site. In that context, she also drew our attention to clause 12.9.1.2(d) of the

district plan, which states, in part, that:

Stacked parking may be allowedfor one ofthe two required parking spaces for any
residential development where each residential unit has two parking spaces
physically associated with it

[76] It is not clear from the evidence which are intended to be the units that will

be assigned two parking spaces. In our opinion, none of the stacked spaces would be

physically associated with them, being separated by a minimum of one storey and a
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maximum of four storeys. In other words, we find that "physically associated" is not

synonymous with "assigned" or "allocated". Therefore, in that regard, the proposed

parking does not comply with the district plan's discretionary clause quoted above.

[77] Ms Coomer-Smit did not, however, draw our attention to the criterion stated

in the previous paragraph, namely, that

Stacked parking will generally only be allowed in special circumstances in order to
alleviate adverse effects, where no feasible alternative exists.

[78] It was not made clear to us what would constitute adverse effects in this

context other than the obvious overflow to off-site, kerb-side, parking, and. given the

proposed intensity of the development, there certainly appear to be no feasible on

site alternatives.

[79] Returning to the 105 spaces that are proposed, she allotted them as follows:

(i) Each of the 15 two-bedroomed units will have two spaces. Of these two
spaces per unit, one space will be a stackedparking space.

(ii) Ten ofthe single bedroomed units will have two spaces with one ofthe spaces being a
stacked space.

(iii) The remaining 41 units will be allocated a Single carpark each.

(iv) Seven spaces will be allocated as visitor parking spaces.

(v) The remaining seven spaces can either be allocated to a single bedroom unit or can be
used as visitor parking spaces. 25

[80] And concluded that, Given the nature of the activity as proposed, and the

levels of traffic activities at the site, ... the parking arrangements as intended will

provide a suitable and appropriate solution to the vehicle demands that will be

generated.

[81] We note, here, that only the seven visitor spaces would have unimpeded

overhead clearance. The remaining 70 spaces at ground level and the serving aisles

for all but 11 of them would have a maximum vertical height of approximately 2

metres, insufficient, in our view, to constitute a suitable and appropriate solution to

the parking allocation problem.
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IR2] Notwithstanding the district plan's requirement, no dedicated loading space is

proposed. Ms Coorner-Smit responded to that omission by suggesting that there is

generally little need for such in residential developments since most loading is minor

in nature and can be readily accommodated from a visitor parking space and,

therefore, given that there will almost always be a practical excess ofparking on the

site ... (it would be) both unnecessary and wasteful ... for a separate loading space

1 'd d 26to Je pr ov! e .

[83] Quite apart from the weekly collection of the contents of 66 wheelie bins,

truck-generated movements would include, from time to time, furniture vans, goods

delivery, servicing and emergency vehicles, and the like, to meet the needs of the

occupants of the 66 apartments. We find it difficult to reconcile that prospect with

such a conclusion.

[84] The district plan requires that no loading space shall be less than 3.5m in

width, or such greater width as is required for adequate manoeuvring and that no

loading space shall be less than 3.8m in height?? Assuming a weekly 'wheelie bin'

rubbish collection, Ms Coomer-Smit noted that a 90 percentile truck would need to

park adjacent to the visitor parking spaces to load from the 66 waiting bins

assembled there. Having completed that lengthy task, it was her evidence that, in

order to leave the building, the truck would then have to perform an awkward 4

point manoeuvre, the successful execution of which would also necessitate the driver

having to turn the truck's wheels whilst stationary ie. the available aisle space would

be insufficient to meet the minimum 90 percentile truck geometry required by the

district plan. Elsewhere, we were told that the rubbish would be collected by private

arrangement involving the use of smaller vehicles, but of what dimensions, we know

not. Regardless of the size of the collecting vehicle, that part of the site could be

obstructed for a considerable time on one day each week. We record here, the

appellants' apprehension that the on-site collection process would prove to be so

unsatisfactory that the kerb-side siting of at least some bins on collection days would

be an inevitable result.

[85] We note in passing, that there are six "rubbish rooms" all located on the

ground floor, intended to serve 66 units. There is no provision for the storage of

rubbish on any of the three residential floors and access to and fro is by way of

stairwells only; there is no provision for elevators. We cannot avoid the conclusion

12.8.1.3 (e) & (t)
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that, overall, the proposed servicing of the 66 apartments is not to such a standard as

to persuade us that there will not be off-site effects which will be more than minor.

Nor are we able to reconcile it with Clause 12.8.1.3 dealing with the Size and Access

to Parking and Loading Space provisions which stipulates, at 12.8.1.3 (iv), that Each

loading space shall be adjacent to an adequate area for goods handling and shall be

convenient to any service area or service lift. Nor with the requirement that Such

required parking areas must be kept clear and available at all times, Fee ... of

impediment ....

[86] Access to and from the site, which will be security gate-controlled, is

intended to be via the existing ramped driveway, which is 5.5 metres wide at its

narrowest point and has a grade of 1:6. The district plan requires a minimum grade

of 1:4 for residential zones and 1:8 for all other zones. In addition, clause 12.8.2.1 of

the district plan requires that ramps terminating on a grade steeper than 1:20 shall be

provided with a platform not steeper than 1:20 adjacent to the road boundary, such

platform being not less than 4 metres long in the case of residential zones, and not

less than 6 metres for all other zones. This requirement is of particular relevance for

visitors who will need to leave their vehicles on that 1:6 slope in order to activate the

entrance gate. Nevertheless, it was Ms Coomer-Smit's evidence that, even although

the site is in a Business 2 zone, the residential character of the development is such

that residentially zoned standards would be more appropriate. Again, we are not

satisfied that, in view of the magnitude of the development, accommodating, as it

will, at least 150 people, so simple a conclusion may be drawn. In any case, with

regard to the minimum platform requirement, even the residential standard is not

met.

[87] Whilst on the subject of truck-generated on-site movement, we record, in

passing, that the first floor plans presented to us show that there is insufficient aisle

space for a 90 percentile truck to gain access to two of the three blocks.

[88] Finally, we refer to 'headlight wash' caused after dark as headlight beams

from vehicles leaving the site sweep across houses on the opposite of Keystone

Avenue. Ms Coomer-Smit acknowledged that they would , and she observed that

street planting on that side of the road, in time, would go some way towards

alleviating the problem.
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[89] Mr S D D Hewett, also a consultant traffic engineer with 13 years experience,

appeared on behalf of the city council. His evidence, although not as detailed,

closely mirrored that of Ms Coomer-Smit' s, although he calculates that, not 75, but

95 on-site spaces would be necessary. He had a survey made in January 1999 of

traffic movements at the Dominion Rd/Keystone Ave intersection and he also

concluded that the development would have no more than a minor effect on the

surrounding road network. With regard to on-site pedestrian safety, a matter not

covered by Ms Coomer-Smit, Mr Hewitt drew our attention to a condition attached

to the council's consent. It requires that a separate pedestrian access-way from

Keystone Ave, of at least a metre in width, shall be agreed upon prior to the

beginning of any construction work. As a consequence, it is likely that the effective

vehicular entrance width will be reduced to a maximum of 4.5 metres and therefore

insufficient for 2-way movement. Also as a consequence, occasional queuing of

vehicles seeking to enter the site is likely. He, in turn, was silent on the requirement

for a (near) level platform at the driveway's entrance to the site.

[90] Mr Hewitt also acknowledged that two of the ground floor parking bays (the

stacked bay, numbered 36 on Plan (SK2) 03, did not meet the minimum district plan

requirements. Nevertheless, he asserted that The technical deficiency for space 36

would not however prevent vehicles manoeuvring into this on site parking space. 28

[91] Mr NB Paterson, who is a professional consulting engineer, although without

any particular traffic engineering expertise, gave evidence on traffic and other

engineering matters on behalf of the appellants. He challenged claims regarding the

parking provisions, noting, inter alia, that the existence of the six structural columns

at basement level is such that 12 of the 28 parking bays fail to meet even the 90

percentile design standard's overall minimum width of 3 metres. It was also his

evidence that 18 of the 77 spaces at ground level would be similarly adversely

affected and that the 4-point manoeuvre of the rubbish truck, earlier referred to,

would not be possible because of there being insufficient clearance between columns

and the first of the visitor spaces. In that context, we note that movement to and

from the four bays, numbered 53 to 54, would not be possible whilst the rubbish

truck was loading. He further observed that the failure to provide for any 99

percentile cars on site, was an unrealistic reflection of likely ownership patterns.
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[92] Mr Paterson went on to challenge, at length, the evidence of the two traffic

engineers regarding the traffic that would be generated by the development and its

impact upon Keystone Avenue and its intersections with Dominion and Mt Albert

Roads. He pointed out that the intersection counts at Dominion Rd by Mr Hcwitts

firm were taken in January and therefore were not typical, but appeared to overlook

Ms Coomer-Smit's work in that regard. He did not produce the results of alternative

studies in support of his assertions, being largely content to conclude that since the

development would more than double the number of residential units in Keystone

Avenue from the existing 46 to 112, the number of cars, and therefore the total

traffic, would increase proportionately. He felt that would inevitably result in a

more than minor adverse effect on the environment.

[93] Mr W Fletcher of No. 2 Keystone Avenue, expressed concern about the

existing excessive demands on kerbside parking. Likewise, Mr R. Thomas of #5

Keystone Ave, immediately east of the site, expressed concern regarding the impact

of the development on the street's amenities, stating that ... it is near impossible to

get street parking most days of the week our garage entry is often blocked by cars

parking over it. (sic) He, and other residents, also drew attention to what they

claimed to be the existing hazards and delays involving right-hand turning

movements into Dominion Rd and their apprehensions regarding the more than

doubling of traffic movements that the development would generate. However, their

evidence, in each case, although sincerely held, did not extend beyond

generalisations.

[94] Having listened carefully to all the evidence related to off-site and on-site

traffic matters associated with the proposal, and having measured that evidence

against the relevant provisions of the district plan and our site inspection, and

weighted them accordingly, we find that it will result in adverse off-site effects that

will be more than minor. In particular, we find that the shortfall and defects in

manoeuvring and parking geometry provisions are such that there are likely to be

adverse repercussions on the present use and enjoyment of Keystone Avenue's

environment arising from the failure, looked at holistically, of the site's capacity to

accommodate the traffic needs that would be generated by 66 apartments in the form

envisaged. Specifically, there is a substantial under-design in meeting the minimum

geometry necessary to accommodate cars and trucks; there is substantial under-

design in the weekly assembly and collection of household rubbish; and, given the

&- St}.L OF ~ ecurity gate control proposal, the steep driveway grade and the absence of a pausing

~"~~l~~0~"'p~ form, io our opinion, there is a potentially hazardous situation for non-occupier-
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owned vehicles entering and leaving the site. Looked at together, those defects arc

such as to point to such an over-development of the site that, solely on traffic

grounds, the off-site adverse impact on what, at present, is typical traditional

suburban street of modest houses, will be more than minor.

The Effect on Infrastructure - Sewage and Stormwater

[95] The system in this Keystone Avenue area at the head of the Meola catchment

is a so-called "combined system", in which both stormwater and sewage effluents

flow in the same pipes until meeting the Auckland Regional Council trunk sewer. It

has been so since the early development of the city pipe networks, some of which

date from the early 20th century. The systems were sized initially for sewerage flows

only. Unfortunately, stormwater infiltration has added to the effects of development

of the city. As a result, the system overflows under peak rainstorms, producing raw

sewage flows from the public system on to private properties or watercourses.

[96] The evidence established that this pipe network has a history of flooding at

Louvain Avenue intersection, implying that the network is working at full capacity

under storm conditions. The Appellant evidenced considerable concern about the

infra-structural difficulties pertaining to disposal of the effluent and drew attention to

these inadequacies of the city's local disposal system, which may not be rectified for

many years.

[97] Mr Peter Bishop, owner of properties at the intersection of Dominion Road

and Louvain Avenue, spoke of some overflows from the road cesspits on to his low

lying properties. Such sewage and stormwater had then to be pumped from these

sites. He felt that further development should not be allowed until the council

drainage system was fixed - which he understood might not be for twenty years.

[98] For the applicant, such overflows and overall "combined system"

shortcomings had been acknowledged and extensively addressed in preparation of

the design of systems on site. In particular, Mr S A Crawford, consulting engineer

of Tonkin and Taylor Ltd evidenced a favourable review of design work performed

for the applicant by Mr B D Clode, the consulting engineer engaged to perform the

design for the development. Mr Crawford attached to his evidence Mr Clode' s

design report describing the proposed system. He stated that that the design had

been subject to separate reviews by the engineering consulting firms, Beca Carter

ollings and Ferner Ltd, and his own employer, Tonkin & Taylor Ltd. The system
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was variously described to us as having a detention tank in the sub-floor basement to

collect run-off from the site. It would have an orifice sized in accord with Council

guidelines to restrict the rate of the gravity outflow in to the "combined system".

[99] The proposed sewerage system had been designed to take cognisance of

experience that shows that sewerage system flows tend to reduce to approximately

5% of total capacity at 12 midnight. That provides a basis for mitigation of the

potential problem of this development. Thus, sewerage from the development is to

be collected through the peak periods of flow (6-24 hour period), and stored in a

tank capable of holding a 48 hour dose of foul sewage for eventual release via a

pump system in the early morning hours. The pumps are programmed to switch on

at midnight and pump the tank empty in approximately 1-2 hours, discharging to the

existing 225 diameter combined sewer via a 150 diameter pipe. Should the pumps

be activated at the same time as a rainstorm (pipe full) the float switch in the

manhole will automatically shut the system down until, at one of its hourly checks,

the electronic control indicates a suitable pumping time. When water levels have

returned to the predetermined depths the pumps would automatically reactivate and

the tank then pumped dry.

[100] Mr N B Patterson gave evidence of his technical reservations about the

proposed pumped design details for sewage and his calculations suggesting need for

a larger (72 hour capacity) stormwater tank. In that context, the rainfall tables for

Auckland were discussed in evidence by him and by others. A view was put to us,

that the rainfall event of the combined duration and intensity he suggested had such

an extremely Iow probability as to be "of biblical proportions".

[101] However, Mr Crawford's evidence stated in conclusion that the proposed

Clode design'":

... is consistent with normally acceptable engineering practice, meets Council
design requirements and is generally conservative.
If the above design approaches are adopted, then I consider there will be an
improvement on the existing situation ....

[102] We find that the evidence satisfies us that the proposed provisions for the two

separate systems on site will dispose of both stormwater and sewage flowing from

this site without adverse affect.

rawford evidence 4.1 and 4.11.
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Lighting

4.6.J Resource Management Objectives and Policies

Objective

To ensure that artificial lighting does not have a significant adverse effect on the
environment and on the amenity values ofthe surrounding area.

Policies

By controlling the intensity, location and direction ofartificial lighting so as to
avoid light spill and glare on to other sites.

By controlling where appropriate the use of artificial lighting where it will
extend the operation ofoutdoor activities into night-time hours.

[103] The operative plan seeks to ensure that artificial lighting does not adversely

affect adjoining properties through light spill or glare. The main form of control is

via Part 13 of the Auckland City Consolidated By-law, with which the applicant will

need to comply. In the present instance all parking areas are located below or

screened from neighbouring residential properties. As such the effect of any security

lighting in these areas will be limited background wash. As was pointed out by

Mr Brown, light levels will be controlled to ensure that residents of the development

do not suffer any nuisance as a result of background light levels. As the residential

neighbours are at a greater distance from the source of the light it follows that they

are unlikely to suffer any ill effects.

Noise

[104] The operative plan sets the noise requirements for the Business 2 zone and

rule 8.8.1.4 sets the noise control limits at the residential zone interface as follows:

I

Monday - Saturday

Sundays and Public Holidays

At all other times

7am - 10pm

9am- 6pm- L JO - 50 dBA

LID - 40 dBA and

Lmax- 75 dBA of the background

(L9S) plus

30 dBA whichever is the lower
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Measurement and Assessment of Noise Constructions, Maintenance and Demolition

vVork".

[106] At all times the noise requirements as is set out in the operative plan will

need to be complied with.

[107] In our view the evidence clearly establishes that the main period of time

when generation of noise may well be of concern is during the construction period.

This is particularly so during the excavation of the basement which will include the

removal of some rock. This was emphasised by Mr N I Hegley, the acoustic

consultant, who gave evidence on behalf of the applicant. Mr Hegley told the Court

that until the construction equipment has been selected it is difficult to predict actual

noise for residents. He pointed out that in order to ensure compliance with the noise

levels the noisier activities will have to be restricted to between the hours of 7.30am

and 6pm Monday to Saturday. In the event of any rock removal from the site it will

be necessary to construct specific screening to screen the noise to the neighbours and

select appropriate rock removal equipment. In order to ensure compliance with the

requirements of the district plan during construction, Mr Hegley recommended and

the applicant agreed to a condition of consent whereby the applicant is required to

provide a construction noise management plan prepared by a registered acoustical

engineer. That is to be approved by the Team Leader, Compliance Monitoring,

Auckland City Environments. We are satisfied that such a condition will sufficiently

mitigate noise during construction.
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• Preventing the use of amplified music within the gymnasium.

[109] Mr Hegley considered the traffic noise from cars on the road and for the use

of vehicles on the site. He concluded that the design provides sufficient mitigation

to ensure that the vehicles on the site would not be a problem to the residential

properties and that any increase in traffic noise, which he estimated at 1 dBA, would

not be noticeable. We accept Mr Hegley's evidence, which was not contested.

Assessment of Adverse Effects Against Baseline

[110] We have concluded that a number of potential adverse effects will be felt off

site from the proposal. Mr Brabant pointed out that reference to the activity rule for

the Business 2 zone in the operative plan shows that a range of commercial/industrial

activities is available on the site as permitted activities. He submitted that those

activities could be lawfully established in substantial bulky commercial/industrial

buildings resulting in more effects on the amenities of the adjoining residential

environment than the consented development.

[111] In considering credible commercial/industrial activities we are mindful of the

evidence of Mr McCarrison where he said:

The existing centres, such as the Mt Roskill end of Dominion Road, where
commercial activity has traditionally been retail centred, are going through
dramatic change due to the alteration in the organisation of retail, eg. shopping
malls, large stores, and technology. T he district plan aims to increase the
opportunity for a wider range of activities to establish in these areas where it is
appropriate. An example of this is residential units, which were a non-complying
activity under previous plans but now have controlled activity status in the Business
2 zone ofthe district plan. 30

[112] We also note the words of Mr Green:

The intersection with Keystone Avenue and Dominion Road exists almost opposite
Jasper Avenue and to the south and to the north are to be found strip shopping as
there is further strip shopping on the opposite side of Dominion Road between
Mt Albert Road and Jasper Avenue. This commercial enclave constituting the
Mt Roskill shopping district. The commercial development in the area appears to
date back from the mid to late J960.1', early J970.1' with little obvious refurbishment
or redevelopment in evidence. 31
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us to conclude that the construction of a commerciallindustrial building of similar

bulk and size is credible.

[114] Furthermore, we note that, with regard to the effect on privacy, a commercial

use would operate primarily during standard business hours whereas the proposed

residential units with the continual presence of occupation increases the loss of

privacy both in the perception and in reality.

Positive Effects

[115] We also recognise that the proposal has a number of positive effects

including:

• The introduction of apartment living into the Mt Roskill area. This is an area

which stands to benefit in the long term from the resulting influx of residents.

Their presence could assist in retaining the commercial viability of the

shopping centre. That in turn would have a flow-on and beneficial impact on

all parties likely to use those services.

• A derelict supermarket that is commonly agreed to be an eye sore at this time

will be replaced by a modem building.

• The location of the site is close to a significant public transport corridor and

this provides the opportunity for the use of public transport to and from the

site to the principal employment centres of the central business district.

Part 11 Matters

[116] Part II of the Act promotes the sustainable management of natural and

physical resources. Accordingly, both the residential and business zoned land in this

part of Auckland are a physical resource that require management for existing and

future generations.

[117] It is common ground that there are no section 6 matters of national

importance. The following section 7 matters are relevant:

the efficient use and development of natural and physical resources (section

7(b)).
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• the maintenance and enhancement of amenity values (section 7(c)).

• the maintenance and enhancement of the quality of the environment (section

7(f)).

We consider that the proposal is in accord with section 7(b) in that it will provide an

opportunity for the broader community to improve the viability of the Mt Roskill

commercial environment. The proposal will also remove an unsightly and derelict

structure. Notwithstanding this, we consider that the overall effect on the adjacent

residential amenity will be contrary to section 7(c) and section 7 (f).

Exercise of Discretion

[118] In the overall exercise of our discretion we have regard to the provisions of

the operative plan. We balance those provisions of the plan that the proposal appears

to be generally in accord with, against the policies and objectives specifically

directed at preventing, or at least reducing to an acceptable level, any adverse impact

on residential amenities adjacent to business zones'".

[119] We have regard to Change No. 3 bearing in mind the stage it has reached

during the resource management process. Change No. 3 is of course designed in the

instant case to mitigate effects between the Business 2 and Residential 6a interface

boundaries.

[120] We have considered the vanous adverse effects likely to anse from this

proposal and have concluded that the effects are such that they will be more than

minor and in our view the conditions of consent that are proposed will not

sufficiently mitigate such effects.

[121] There is some merit in the criticism by the appellant that the applicant's

proposal is an over development of the site, the consequences of which are a number

of adverse effects on the adjacent Residential 6a zoned land. The number of minor

transgressions of those controls displayed by the proposal underlines this criticism.

We have looked carefully at the evidence relating to the potential effects likely to

emanate from the proposal both during construction and following its completion.

We are of the view that those effects will have an adverse effect on the existing

environment contrary to section 5(2)(c) and sections 7(c) and 7(f) of the Act.
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Accordingly, for the reasons given in this decision, we exercise our discretion to

refuse consent and allow the appeal.

Determination

[122] We accordingly allow the appeal and the Council decision is set aside.

Costs

[123] Costs are reserved. We do however indicate that our tentative view is that

costs should lie where they fall.

I

DATED at AUCKLAND this //-- dayof fl--, 2001.
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2 

Introduction 

[ 1] Neil and Diana Kirton (Mrs and Mrs Kirton/the Appellants) appeal a decision 

of Napier City Council (the Council) declining a restricted discretionary activity 

application for subdivision consent. The appeal was made pursuant to s 120 Resource 

Management Act 1991 (RMA). 

[2] The only parties to the appeal were the Appellants and the Council. There 

had been a number of submissions in opposition to the application, but none of the 

submitters participated in the appeal process. 

B(lckgrounrl 
[3] Mr and Mrs Kitton own a property at 113 Fryer Road, Poraiti, Napier (the 

site) in the Rural Residential Zone of the Napier District Plan (the District Plan). 

Poraiti is a hillside suburb on the foothills of the Heretaunga Plains. It is 

characterised by relatively narrow sealed and winding roads, wide grass berms, 

established housing and a mixture of residential, rural/residential and lifestyle land 

holdings. 

[ 4] Title to the site contains 1.5ha and is essentially rectangular in shape, except 

· for a long narrow leg-in (73m long x 5m wide) extending from the south western 

corner of the rectangle out to Boyd Road. Although this leg-in gives both legal and 

physical access to Boyd Road it is not presently used for that purpose and actual 

access to the site up until the present time has been obtained from Fryer Road by way 

of a right-of-way out to that road. Mr and Mrs Kirton have a house on the existing 

title, whose practical access is from the Fryer Road right-of-way. 

[5] The subdivision proposal declined by the Council was to subdivide the site 

into two lots. For ease of explanation, a copy of the subdivision plan is attached to 

this interim decision as Appendix 1. It will be seen from Appendix 1 that proposed 

Lot 1 (5005m2
) could be generally described as boomerang shaped, plus the addition 

of the leg-in to Boyd Road which is to provide the access to that lot. Proposed Lot 2 

~ (9990m2
) containing the existing dwelling is roughly rectangular in shape and will 

_.;;:_ s\::AL Or-'!: 
"-~"' 0-~ ontinue to be accessed via the right-of-way from Fryer Road. 
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[6] A physical feature of the site is that it is divided into higher and lower 

portions. Proposed Lot l is situated on the lower part of the site and Lot 2 on an 

elevated plateau. The boundary line between the two proposed lots follows the 

physical demarcation on the land itself. Although this gives Lot I a somewhat 

unusual shape, there is no suggestion that this precludes practical use of Lot I. 

[7] A potential building site for a dwelling house was identified on Lot I as part 

of the subdivision application and we did not hear any evidence to suggest that it was 

not possible to erect a dwelling house on the identified building platform. The 

Appellants hold a Certificate of Compliance issued by the Council pursuant to sl39 

RMA confirming that an 87.5m2 traveller's accommodation unit could be established 

in the same position as the identified building platform on Lot I. (We will return to 

issues raised by the Certificate of Compliance fmther in this decision.) 

[8] A feature of the subdivision application was a proposal to limit development 

on the two lots by way of a consent notice to be registered against the new titles. It 

was proposed that the consent notices would limit development on the lots to a single 

dwelling on each title together with the right to establish visitor accommodation (a 

permitted use) on Lot 2 at a future date if the property owner desired. Additionally, 

the Appellants volunteered a further restriction that combined site coverage of 

buildings on the two lots would not exceed I 000m2 in footprint area being the 

maximum permitted site coverage for the one existing lot under the District Plan. 

Ultimately, it was the consent notice proposal which appeared to us to be at the heatt 

of the Council opposition to the subdivision application and we will return to that 

issue in more detail. 

Tlte District Plan 

[9] We have noted that the site is in the Rural Residential Zone of the Napier 

District Plan. We do not propose to recite the relevant rules of the District Plan in 

great detail in this decision. We found them quite user unfriendly. Because there 

was no dispute amongst the planners as to the status of the proposal we simply set 

out the provisions relevant to our considerations in summary form. 
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[10] Rule 35.15 of the District Plan provides that land development, including 

subdivision, is a controlled activity provided that: 

• It complies with the standards and terms specified in Chapter 66 

(Volume II); 

• It complies in all respects with the relevant conditions in the Rural 

Residential Activity Table and Condition Table; 

• It is assessed according to the matters set out in Chapter 66 (Volume II) 

over which the Council has reserved its control. 

[II] Rule 35.17 of the District Plan provides that subdivision or development 

which does not comply with all of the relevant conditions in the Rural Residential 

Zone Activity Table and Condition Table is a restricted discretionary activity. 

[12] The Kirton subdivision does not meet the lot size provisions of Chapter 66 

which (in summary) allows subdivision in the Rural Residential Zone down to a 

minimum lot size of 5000m2 but requires that the minimum average lot size of all lots 

calculated across the subdivision must be 1.5ha. Obviously, the subdivision of an 

existing 1.5ha lot into two lots of 5005m2 and 9990m2 cannot meet the minimum 

average lot size of 1.5ha. The subdivision accordingly falls to be determined as a 

restricted discretionary activity pursuant to Rule 35.17. 

[13] Our considerations as to the applicable matters on which discretion had been 

reserved under the District Plan, were assisted by the planning witnesses, 

Mr M P Holder (for Mr and Mrs Kitton) and Mr C J Drury (for the Council). The 

two witnesses participated in a witness conference and provided the Court with a 

statement identifying the relevant matters on which they agreed and disagreed and 

the determinative issues for our consideration in this case. That statement provides 

the template for our determination. 

[I 4] Before turning to the determinative matters in contention, we identify (in 

summary) the relevant matters which were not in dispute between the planning 
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witnesses, being that: 

• Effects of the subdivision on the owners of nearby properties, 92, 103 

and 121 Fryer Road and 56 and 74 Boyd Road, who had provided written 

consents to the subdivision proposal, might be disregarded; 

• The subdivided lots could be suitably serviced for water supply and 

wastewater and storm water disposal; 

• The site is not subject to any hazards which might lead to erosion, falling 

debris, subsidence, slippage, or inundation. Provided emthworks were 

undettaken in accordance with the Subdivision Code (incorporated into 

the District Plan), subsequent use of the land is unlikely to accelerate, 

worsen, or result in any material damage to land or stmctures; 

• The productive capacity of the site and its soil resources is low and 

accordingly the soil resource of the City will not be significantly 

compromised if consent is granted to the subdivision; 

• The proposal is not inconsistent with the Regional Policy Statement; 

• Sufficient legal and physical access is available to both lots; 

• The existing environment includes the activities identified in the 

Certificate of Compliance previously referred to. 

[15] The planners' witness statement identified the following determinative issues 

which were in dispute: 

• The use of consent notices; 

• The scale and intensity of permitted development; 

• Precedent; 

• Cumulative effects of development on rural character and amenity and 

the safety and efficiency of the roading network. (The witnesses 

described these last two issues as the primary points of contention1 
.) 

[16] We now turn to address those issues in that order. Before doing so, we make 

a brief observation about the provisions of the District Plan. 

Para 6, Joint Witness Statement. 
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[17] The application is for consent to a restricted discretionary activity. It was 

common ground that in determining to grant or decline consent, our considerations 

are restricted to the matters over which discretion is reserved in the District Plan 

(there being no relevant national environmental standards or regulations) and further, 

that the matters in respect of which we may impose conditions are similarly 

restricted. 

[18] It must be said in this instance, that the matters over which the District Plan 

purports to restrict the exercise of discretion are so extensive as to make something 

of a mockery of restricted discretionary activity status in this Plan. We have 

accepted that the matters identified in the joint statement of the planning witnesses 

are the relevant matters for our consideration and do not propose to address the array 

of other matters over which discretion has been restricted which are contained in the 

District Plan. 

The Use of Consent Notices 

[ 19] We have noted that the Appellants proposed to restrict the activities which 

might be undertaken on the subdivided lots by the registration of a consent notice on 

the title to each lot. The rationale for the consent notices is to be found in the 

application for resource consent, which provided as follows: 

Proposed Consent Notice 

In respect to proposed Lot 1, a residential care facility, a day care, a 

rural processing activity, travellers accommodation, a supplementmy 

unit or an educational facility could be built on proposed Lot I as of 

right. These activities could potentially have an impact on the roading 

network and infi'astructure within the Boyd Road area. Therefore it is 

requested that a Consent Notice pursuant to Section 221 of the 

Resource Management Act 1991 to be issued by Council and registered 

against the Certificate of Title to be issued for Lot 1 hereon that reads 

as follows: 

"That notwithstanding the provisions of the Operative Napier 

City Council District Plan the following land use activities shall 

not be undertaken or established (either individually or in 

conjunction) on the site: 
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• A Residential Care Facility catering for up to 10 residents (not including 

staff); 

• Travellers Accommodation; 

• A supplementary Unit; 

• Rural Processing Activities (industrial activities processing agricultural, 

horticultural or viticultural produce) in buildings of up to 2500m2 in 

gross floor area or 10% of the site, whichever is the lesser; 

• A Day Care Centre catering for up to 10 people (not including staff); or 

• An Education Facility. 

In respect to proposed Lot 2, the applicant is happy to accept a Consent 

Notice pursuant to s221 of the Resource Management Act 1991 to be 

issued by Council and registered against the Certificate of Title to be 

issued for Lot 1 hereon that reads as follows: 

"That notwithstanding the provisions of the Operative Napier 

City Council District Plan, the following land use activities shall 

not be undertaken or established (either individually or in 

conjunction) on the site; 

• A Residential Care Facility catering for up to 10 residents (not including 

staff); 

• A supplementmy Unit; 

• Rural Processing Activities (industrial activities processing agricultural, 

horticultural or viticultural produce) in buildings of up to 2500m2 in 

gross floor area or 10% of the site, whichever is the lesser; 

• A Day Care Centre catering for up to 10 people (not including staff); or 

• An Education Facility. 

[20] In addition to the above restrictions proposed as part of the application itself, 

at the Council hearing of the application, the Applicants (through Mr Holder) 

volunteered a further restriction which would constrain development on the two lots 

to the total area of development presently permitted as of right under the District 

Plan on one lot. Mr Holder's evidence in that regard to the Council hearing was: 

50. To completely resolve any doubt on the point, and if there was 

concern by the Commissioner over an additional level of 
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development that might occur following subdivision, the applicant 

could constrain development to 1 000m2 in terms of both lots 

through conditions of consent. That is the resulting development 

over both could be conditioned to ensure a maximum combined site 

coverage does not exceed JOOOm2
, as permitted to take place now 

on the site and confirmed by way of certificate of compliance (in 

terms of permitted activities). 

[21] We understood that the Appellants continued to offer a similar restriction by 

way of consent notice as patt of this appeal. Our decision proceeds on the 

assumption that is the case. 

[22] It will be seen from the information contained in the application that the 

rationale behind the Applicants offering this patticular restriction on the lots was that 

the activities excluded by the consent notice have the potential to impact on the 

roading network and infrastructure within the Boyd Road area. 

Mr Drury identified limitations on the roading network at Poraiti. He advised that 

the roads in this vicinity were mostly constructed prior to 1931 to serve a handful of 

farms and provide access to the foreshore. The roads have apparently been sealed 

but other than that are considered seriously substandar~ in terms of the District Plan 

and do not contain provision for pedestrians and cyclists. 

[23] There was no dispute between the patties that the adverse effect (including 

any cumulative adverse effect) which a subdivision might have on the roading 

network was a matter in respect of which the Council had reserved a discretion. 

Mr Drury advised that the minimum lot size framework applicable to the Rural 

Residential Zone was a method by which Council sought to manage the effects of 

rural subdivision. His evidence was consistent with the Commentary to Objective 

33.5 of the District Plan, which notes in a section headed Principal Reasons for 

Methods that: 

A minimum lot size is applied in existing rural settlement and rural 

residential areas to enable the existing inji-astructure to service the 

ara 21, Drury ElC. 
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areas without a financial commitmentfi·om the Council to provide 

urban servicel. 

(24] Mr Drury advised that the upgrading of Fryer Road and Boyd Road is not 

budgeted or planned to occur within the period expiring in 2019. 

[25] The issue of traffic to be generated by the subdivision was addressed by a 

statement of rebuttal evidence from Mr A 0 Prosser (a traffic engineer called by the 

Appellants). Mr Prosser had provided a report to the initial Council hearing. His 

evidence before us was not contradicted by any contrary evidence, although he was 

cross-examined on aspects of his statement of evidence by Mr Lawson, for the 

Council. 

[26] In summary, it was Mr Prosser's evidence that the volume of traffic generated 

by the proposed subdivision itself could easily be accommodated by the existing road 

network in and around the site. Mr Prosser told us that Boyd Road (which would 

provide the access to Lot 1) could accommodate about !50 vehicles per day (vpd). 

He estimated that Lot I would generate about 8 vpd which would take total vehicle 

usage of Boyd Road up to about 120vpd. We did not understand that evidence to be 

challenged. What was at issue was the cumulative effect of the subdivision on the 

roading network and we will return to that issue in due course. 

[27] The purpose of the consent notice proposed by the Appellants was to 

constrain the extent of potential traffic generating activities which could take place 

on Lot 1 and in effect limit the use of the two subdivided lots to one dwelling on 

each, together with a possible supplementary unit on Lot 2. 

[28] The Council was opposed to the imposition of a consent notice condition as 

proposed by the Appellants. It emerged that the Council's position on suitability of 

the consent notice had three aspects to it, namely concerns about: 

• The durability of conditions imposed by way of consent notices 

generally; 

• The vires and appropriateness of the condition proposed in this case; 

Page 33.0-14 District Plan. 
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• Whether the condition satisfied the Newbwy tests. 

Durability of conditions 

[29] The concern about durability was expressed in the evidence of Mr Drury who 

noted that an application to change a consent notice can be made under ss127 or 221 

RMA (depending on what state a subdivision was at). He said that because an 

application to change a condition imposing a consent notice may be made .. .there is 

no certainty around the durability of Consent Notices over time4
. He said that he 

would expect it to be difficult to deny a future owner of Lot 1 permission to construct 

a supplementary unit if that owner needed to care for a dependent relative in the 

future. It was his view that it would be difficult to see why such an activity would 

not be subsequently approved when considered in isolation from the original 

subdivision activity and that an application under ss127 or 221 RMA does not enable 

reconsideration of the effects of the original subdivision as a whole. 

[30] A consent authority's ability to impose conditions on resource consents is 

founded in s108 RMA which relevantly provides: 

(1) Except as expressly provided in this section and subject to any 

regulations, a resource consent may be granted on any condition that the 

consent authority considers appropriate, including any condition of a 

kind referred to in subsection (2). 

(Subsection 2 then goes on to identity a series of specific conditions which may be 

imposed in certain identified circumstances). 

[31] Section 220(1) RMA then identifies a series of specific conditions which may 

be imposed on subdivision consents (as opposed to other resource consents). It 

should be noted however, that s220(1) does not purport to limit sl08 in any way. 

ara44, EIC. 
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[32] Finally, s221 RMA relevantly provides: 

221 Territorial authority to issue a consent notice 

(1) Where a subdivision consellt is grallted subject to a condition to be 

complied with on a continuing basis by the subdividing owner and 

subsequent owners after the deposit of a survey plan (not being a 

condition in respect of which a bond is required to be entered into by 

the subdividing owner, or a completion certificate is capable of being 

or has been issued), the territorial authority shall, for the purposes of 

section 224, issue a consent notice specifYing any such condition. 

(3) At any time after the deposit of the survey plan,-

(a) the owner may apply to a territorial authority to vwy or cancel any 

. condition specified in a consent notice: 

(b) the territorial authority may review any condition specified in a 

consent notice and vmy or cancel the condition. 

(3A) Sections 88 to 121 and 127(4) to 132 apply, with all necessary 

modifications, in relation to an application made or review conducted 

under subsection (3). 

(4) Every consent notice shall be deemed-

( a) To be an instrument creating an interest in the land within the 

meaning of section 62 of the Land Transfer Act 1952, and may be 

registered accordingly; and 

(b) To be a covenant running with the land when registered under the 

Land Transfer Act 1952, and shall, notwithstanding anything to the 

contrmy in section 105 of the Land Transfer Act 1952, bind all 

subsequent owners of the land. 

[33] Section 221 applies to conditions which are to be ... complied with on a 

continuing basis by the subdividing owner and subsequent owners5
. Any consent 

notice containing such a continuing condition once registered against the title to land 

is deemed to be a covenant rum1ing with the land, which shall ... bind all subsequent 

ownerl. 

ection 221 (I) RMA. 
ection 221(4)(b) RMA. 
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[34] These identified provisions create a mechanism enabling conditions to be 

imposed on subdivision consents, which apply on a continuing basis and are binding 

on subsequent owners of the subdivided land. 

[35] The Council's objection to the use of this mechanism by the Kirtons was that 

the owner of a subdivided lot may, at any time, apply to vary or cancel any condition 

contained in such a consent notice. (It should also be noted that the Council may 

similarly review any such condition and seek to vary or cancel it.) The Council 

contended that the possibility of variation or cancellation meant that the condition 

was not durable. 

[36] This submission appears contrary to the clear intention of Parliament (as 

expressed s221) that there should be the opportunity to revisit such conditions. 

There appear to be at least two reasons why it is appropriate for there to be such 

opportunities: 

• Firstly, ss221(3) and (3A) in essence, merely provide that consent notice 

conditions are subject to the same rights and powers of review as are all 

other resource consent conditions which may be reviewed and varied 

(including change and cancellation) pursuant to ssl27 and 128 RMA. It 

is difficult to see why a condition of a land use consent, which is also 

intended to be complied with on a continuing basis and which is deemed 

to run with the land should be variable or reviewable, whereas a 

condition of a subdivision consent which is intended to run with the title 

to land is not so variable or reviewable; 

• The alternative to having a power of variation or review is that such 

conditions must be locked in place in perpetuity, notwithstanding any 

change of circumstances. 

[3 7] The concerns which the Council has expressed in respect of conditions 

secured by consent notice apply equally to other conditions imposed on resource 

consents generally. If Councils decline to approve resource consents subject to 
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for variation in the future, few if any resource consents (whether subdivision or 

otherwise) would ever be granted. 

[38] Further, it should be noted that there is no guarantee that any potential 

application for variation of a condition will be successful. Any such application 

must be undertaken in accordance with the variation and review provisions of RMA 

where there is provision for participation by previously interested parties (or their 

successors). Such an application must be determined by a consent authority in 

accordance with statutory criteria, including the matters in s I 04 RMA 7, which in turn 

is subject to Part 2. 

[39] In that respect the decision of the Com1 in McKinlay Family Trust and Others 

v Tauranga City Councif is instructive. In McKinlay, an Applicant sought consent 

to subdivide a lot of approximately 1.5ha into three lots. The proposed subdivision 

was a controlled activity under current planning provisions (as of 2006), but was 

precluded by a consent notice placed on the title to the lot by the Environment Court 

in approving a subdivision of land in 2002. The Applicant sought to have the 

consent notice cancelled on the grounds (inter alia) that the proposed subdivision was 

now a controlled activity. 

[ 40] In declining to do so, the Court made the following relevant observations: 

[52] For our part, we have concluded that the ability of people and 

communities to rely on conditions of consent proffered by applicants and 

imposed by agreement by consent authorities or the Court when making 

significant investment decisions is central to the enabling purpose of the Act. 

Such conditions should only be set aside when there are clear benefits to the 

environment and to the persons who have acted in reliance on them. 

And further: 

[55] We have concluded that the Council officers (who had agreed to uplift 

the consent notice) have wrongly focused on the current Plan while 

<c;./cALOf:'l', 
/<..,-<' ,y~ "r----------

7 ection 13l(l)(a) RMA. 
- ecision No A 119/2008. 
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overlooking the consent notice itself and its purpose. Flexibility as permitted 

by a plan can always be subject to restraints by consent notice or conditions. 

Often such constraints justifY a development that would otherwise be a step of 

creeping incrementalism. This wide purpose of consent notices is one clearly 

recognised by the Council hearing panel in their decision. We agree entirely 

with the hearing panel decision and consider they correctly appreciated the 

issues surrounding the release of the consent notice. 

[ 41] It is apparent from McKinlay that the cancellation of conditions imposed by 

consent notice is not a matter of mere formality and that in considering applications 

to do so, close consideration must be given to the reason why the consent notice was 

imposed in the first place and the extent to which other pmiies had relied on it. We 

concur entirely with that approach and reject the Council's proposition that a 

condition imposed by way of consent notice might be inappropriate because it could 

be subject to an application for variation in the future. 

Vires and Appropriateness of Condition 

[42] The second leg of the Council's position on use of the consent notice was that 

the consent notice imposed in this case was ultra vires and was an inappropriate 

instrument. The first element to the Council's position on the vires of the consent 

notice was a contention that where a consent notice purpotis to preclude a landowner 

from using land for activities, which would otherwise be permitted under a District 

Plan, it is in effect creating a spot zoning for the land in question. The basis for that 

contention is that notwithstanding this site is in the Rural Residential Zone, activities 

which would otherwise be permitted in that zone are excluded by operation of the 

consent notice. 

[43] The implication which we drew from Mr Lawson's submission was that a 

future purchaser or occupier of the lots might be unknowingly constrained from 

undertaking activities, which were otherwise permitted in the Rural Residential 

Zone, as a consequence of operation of the consent notice. 

We accept that such a person who had checked the Planning Maps and Rules 
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apply to these lots. However, one of the obvious purposes of the consent notice 

provisions of RMA is to enable registration on the title to a lot of an instrument 

indicating restrictions applicable to that lot, thereby giving due notice to persons who 

might wish to acquire an interest in it. Such a notice no more creates a spot zone 

than does a registered private covenant between land owners restricting various 

aspects of activities which might be unde1iaken or buildings which might be 

constructed on land, irrespective of District Plan provisions. 

[45] Further, it has long been recognised that in imposing conditions on resource 

consent applications, consent authorities could apply stricter standards than might 

otherwise be permitted as of right under the relevant planning instruments. A 

number of cases have recognised that following the leading decision of the (now) 

High Court in Smeaton and Others v Queenstown Borough Council and Other/ 

where Beattie J said: 

The standards in the particular Ordinance are a general guide to be taken 

into account when that discretion comes to be exercised under an application 

for conditional use consent. At that time, certainly more stringent standards 

could be laid down or less stringent standards also10
. 

[46] The Court in Smeaton was dealing with conditional use (now discretionary 

activity) consent. This Comi has accepted that principle in a number of cases, 

including Horn v Marlborough District Councilll (a non-complying activity case), 

where Judge Kenderdine observed: 

We think that in appropriate cases, a non-complying land use consent may 

include conditions that restrict permitted activities. That is because, as 

Smeaton holds, the activity is wholly discretionary and must pass vigorous 

b 'd d . 12 tests to e cons1 ere appropnate . 

[47] We are not aware of any reason why a similar principle would not apply to 

restricted discretionary activities, subject only to the caveat that the imposition of 

such a condition must arise out of a matter in respect of which the consent authority 
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has restricted the exercise of its discretion. In this case, the proposed restriction on 

othetwise permitted activities seeks to minimise the traffic generating potential of the 

new lots and there is no dispute that the management of traffic effects is one of the 

matters in respect of which the Council has retained discretion. 

[48] The third leg of Mr Lawson's submission regarding this aspect of the case 

was a query as to the appropriateness of imposing restrictions on land use as a 

condition of subdivision consent. He referred to the provisions of s9 RMA and in 

particular s9(3). He observed that s9 RMA starts from the premise that land may be 

used for any purpose which does not contravene a district rule and that use of the 

subdivided lots for activities such as visitor accommodation or a second dwelling is 

expressly allowed in this case by a district rule, so that such uses are not restricted in 

terms of s9 RMA. 

[49] Mr Lawson went on to contend that: 

26 Further, the ultimate sanction in terms of enforceability of consent 

conditions is enforcement by way of an inji'ingement notice or an 

information alleging an offence against Section 338 of the Resource 

Management Act. Section 338(1) creates the offence of contravening or 

permitting the contravention of (inter alia) Section 9. There is no offence 

of failing to comply with the conditions of a resource consent or even a 

failing to comply with a resource consent. 

27 It would not be possible to bring a prosecution under Section 338 for the 

contravention of Section 9 because Section 9 does not actually restrict 

activities that do not contravene the Rules in the Plan. All of this 

highlights the inappropriateness of conditions which seek to prohibit 

what would otherwise be permitted activities within the zone. 
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of the consent notice condition, of itself, might not be a breach of s338(1), but that is 

not the end of the matter. 

(51] Any person (including a consent authority) may apply for an enforcement 

order requiring a person to cease any activity which contravenes or is likely to 

contravene a resource consent or alternatively require a person to do something 

which is necessary to comply with a resource consent. Alternatively, an enforcement 

officer may serve an abatement notice on any person requiring that person to cease 

an activity which contravenes a resource consent. In each case, failure to comply 

with a condition imposed by consent notice could be enforced through the 

enforcement order or abatement notice provisions of RMA. Also in each case, 

failure to comply with any enforcement order or abatement notice constitutes an 

offence against either s338(1)(b) or 338(1)(c) and may accordingly be subject to the 

ultimate sanction identified by Mr Lawson. 

(52] Nor do we accept the proposition advanced by Mr Lawson that conditions 

may not be imposed on subdivision consents which restrict land use activities. 

Mr Lawson cited a number of authorities including Darrington v Waitakere City 

Council13 as examples of the Court's reluctance to do so. However, it is apparent 

that any such reluctance has been ove11aken by time and practice. Conditions 

restricting land use are commonly imposed on subdivision consents. That is 

precisely what the Comt did in Horn. 

(53] It appears to us that the determinative issue is whether or not a condition 

addresses effects arising out of any particular subdivision, it being long recognised 

that the effects of subdivisions extend beyond just the drawing of lines on paper. In 

this case the creation of an additional title will potentially enable an increase in 

traffic generating activities which may be undertaken as of right on the site and the 

Appellants seek to restrict such an effect. 

(54] That approach seems consistent with the approach identified by the Comt in 

Lakes District Rural Landowners Society Inc v Queenstown Lakes District Council14 
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where Judge Jackson observed that whether it was appropriate to impose a land use 

condition of a subdivision consent was a question of reasonableness in the 

circumstances15
. 

The Newbwy tests 

[55] However, that proposition in turn led to Mr Lawson submitting that the 

condition to be secured by consent notice was not reasonable and could not satisfy 

the well known tests identified in Newbwy District Council v Secretwy of State for 

the Environment16
• In summary, Mr Lawson contended that: 

• There was no resource management purpose for the condition which was 

suggested solely for the purpose of bringing the proposal within the 

permitted baseline established by the Certificate of Compliance. We 

disagree. The purpose of the condition is to restrict the traffic generating 

activities which might be undertaken on site, traffic effects being one of 

the matters in respect of which the Council has restricted its discretion; 

• The proposed condition does not fairly and reasonably relate to the 

subdivision for which consent is sought. We disagree with that 

proposition for the reasons set out in para [53] (above); 

• The condition is so umeasonable that no reasonable consent authority 

could have imposed it because it sought to restrict activities which were 

otherwise permitted activities and created two titles in the Rural 

Residential Zone which were subject to different rules than other land in 

the zone (i.e. the spot zone argument). We disagree with those 

propositions for the reasons set out in paras [42]-[47] (above). 

For these reasons, we consider that the proposed condition would satisfy the 

Newbwy tests. 

[56] Even if it did not, there was a further hurdle that Mr Lawson had to overcome 

in advancing the various propositions that he did, namely that the condition in 

question is an Augier condition, volunteered by the Appellants, which would be 

binding on them even if it could not have lawfully been imposed by the Council. 
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Mr Lawson's response to that proposition was that .. . even if a condition is 

volunteered by an applicant under the Augier principle it may not be enforceable 

against or may be challenged by a subsequent landowner if the condition does not 

satisfY the Newbury tests17
• 

[57] We do not accept that proposition. IfMr Lawson is correct there would be no 

point in any applicant offering (or any consent authority imposing at the request of 

an applicant) a condition which could not otherwise be imposed by a consent 

authority. We do not think that is a desirable outcome. By way of example, it is not 

uncommon for applicants to volunteer conditions which offer environmental 

compensation or betterment sometimes not directly related to the consent being 

sought. Such proposals would be meaningless if they could be challenged by a 

subsequent owner. 

(58] Ultimately, we consider that the proposition advanced by Mr Lawson is 

contrary to authority in any event. We refer to the statement of Randerson J in 

Springs Promotions Ltd v Springs Stadium Residents Association18
: 

That case (Angier) is authority for the proposition that an applicant for 

planning permission who gives an undertaking to a planning authority which 

is relied upon in granting the permission, is estopped fi'om later asserting 

that there was no power to grant the permission subject to a condition based 

on the undertaking. 

(59] Such an undertaking must also be binding on successors who take the benefit 

of such permissions. Section 221 ( 4 )(b) RMA, which provides that ongoing 

conditions secured by consent notice create a covenant running with the land which 

binds all subsequent owners, provides a statutory underpinning of that principle. 

(60] Finally on this issue of vires and appropriateness of the restriction imposed by 

the consent notice in this case, Mr Lawson had this to say: 

The "horse trading" of permitted activities inherent in this application does 

not promote sustainable management of resources and has much wider 
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practice. It should not be encouraged or even countenanced by the granting 

of this consent. 

[ 61] We understood Mr Lawson to be expressing a concern that the Appellants 

were seeking to buy consent to their subdivision by trading off other hypothetical 

rights which they were unlikely to exercise in any event. He suggested that this was 

becoming something of a common practice in this area, although we heard no hard 

evidence to support that. 

[62] We can appreciate why such a practice might be of a concern to a consent 

authority however in this case, we see the Appellants' proposals in a somewhat 

different light than does Mr Lawson. Although the Appellants have expressed their 

consent notice in terms of excluding a series of identified and otherwise permitted 

activities, we consider that what they have done in reality is simply to restrict the 

activities which might be undertaken on the subdivided lots to 1 house on each lot 

plus the possibility of a supplementary unit on Lot 2. Indeed it may be more 

appropriate for the consent notice to be worded accordingly. In addition, the 

Appellants now propose a maximum permitted combined site coverage for the lots of 

1 000m2
. Presumably this is to be allocated equally between the two lots, but there 

was no discussion of this at the hearing. This needs to be resolved between the 

Appellants and the Council if consent is granted. 

[63] The effects of such a proposal can be readily ascertained and assessed. It 

appears to us in this instance, that the determinative matter for the Conrt is the traffic 

effects of the proposal. The Appellants seek to ensure through use of the consent 

notice that the traffic effects generated by this subdivision will be limited to those 

arising out of the development of no more than two houses and one supplementary 

unit on the site. 

[64] We concur with Mr Lawson to the extent that we agree that the Appellants 

should receive no additional credit in our considerations for having given up what 

might only be hypothetical or remote possibilities. The important matter for our 
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Scale and Intensity of Permitted Development 

[ 65] There remained a dispute between the planners as to whether the proposed 

scale and intensity of the subdivision would generate effects greater than those 

permitted under the District Plan. 

[ 66] This baseline argument arose out of the Certificate of Compliance obtained 

by Mr and Mrs Kirton confirming the further additional activities which might be 

permitted on the site as of right19
• Mr Lawson suggested that there was a certain 

atiificial element about the Certificate of Compliance in submitting that ... the 

Applicant has effectively tried to haul its case up by its proverbial boot straps by 

contending that if you limit all of the activities on the proposed site that would 

otherwise be permitted within the zone, it falls within the permitted baseline created 

by buildings such as visitor accommodation facilities, supplementmy houses or 

granny flats and other activitiei0
. 

[67] A certificate of compliance confirms that a particular ... activity can be done 

lawfiilly in a particular location without a resource consent21
• We assume that in 

this case, the Cetiificate of Compliance was obtained solely for the purpose of 

establishing a permitted baseline for the purposes of s 1 04(2) RMA, as we were given 

no evidence at all of any actual intention on the part of Mr and Mrs Kirton to 

undetiake such activities. We accept that there is a certain atiificial element about 

that which presumably gives rise to Mr Lawson's comments about hauling the case 

up by its proverbial bootstraps, however we see nothing in sl39 which precludes 

cetiificates of compliance being obtained for just that purpose. In this case the 

Certificate of Compliance satisfies us that the District Plan permits the establishment 

of a traveller's accommodation unit and a supplementary residential unit on the site 

so that we may disregard the equivalent adverse effects of this proposal, should we 

see fit. 

[68] We do not propose to disregard the permitted baseline in our considerations, 

/~;~;;:"();::-.....but nor will we give it any significant weight. There are two reasons for that: 
.~ " ., .• 1 Ot> 1: 

(,l•' -Y-"""'r----------
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• We have no evidence to determine whether or not the certified activities 

are credible or not at least insofar as the cettified tourist accommodation 

facility is concerned. Although the Council appears to accept the 

possibility of a supplementary unit we were given no evidence whatever 

to determine how feasible it was that a traveller's accommodation unit 

might be established on this site in this locality; 

• Secondly, it appeared to us, that the effects of this particular subdivision 

proposal were so limited as to make application of the permitted baseline 

something of an overkill. We will return to that issue in our discussion of 

cumulative effects. 

Precedent am! District Plan Integrity 

[69] The third determinative issue identified in the planner's statement is that of 

precedent. This issue was principally articulated in the evidence of Mr Drury for the 

Council. He acknowledged that effects of precedent are not usually associated with 

applications for restricted discretionary activity, but contended that because this 

particular District Plan does not include any non-complying activities ... it should not 

be discounted that a restricted discretionmy activity, in this case, could lead to such 

issues (i.e. precedenti2
• Mr Drury went on to contend that the effects in issue in this 

case were cumulative effects on rural character and amenity values and on safety and 

efficiency of the roading network. 

[70] Mr Holder rejected Mr Drury's contentions in this regard in both his evidence 

in chief and his rebuttal evidence. Both he and Mr Williams (in his submissions) 

referred to the finding of this Court in Campbell v Napier City Councif3 that: 

Our finding is that "precedent" or "district plan integrity" or "consistent 

administration of the district plans" are not raised by the relevant provisions 

of the district plans. 

[71] Put another way, the Court in Campbell found that the precedent effect of 

granting consent was not one of the matters over which the Council had retained 

/~~AL 
0 

discretion in this District Plan and we concur with that. Mr Williams submitted that 
<" '" ') {: 1: 

7$' 
~--------------

ara 94, EIC. 
ecision W067/2005, at [65]. 
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as a matter of jurisdiction there was no power to refuse consent to this proposal 

arising out of precedent concerns. We accept the evidence of Mr Drury and the 

submissions of Mr Williams in this regard. 

[72] In any event, it is apparent that both the Commissioner in the first instance 

and Mr Drury have conflated the concepts of precedent and cumulative effects. All 

of the Coutis which have addressed these issues have made it clear that a precedent 

effect is not a cumulative effect. To the extent necessary we refer to the comments 

of the Court of Appeal in paragraphs 37- 49 of Dye v Auckland Regional Counci/24
. 

[73] The fundamental premise underlying the Council decision and Mr Drury's 

evidence was that granting consent to this subdivision (with its lower than average 

controlled activity subdivision size), might lead to further such subdivision 

applications. It was contended that the grant of such applications would undermine 

the strategy contained in the District Plan for protecting the amenity and roading 

network of the Rural Residential Zone in Poraiti. 

[74] Even if we were inclined to agree that such a contention was a permissible 

consideration to be taken into account in this restricted discretionary activity 

application (and we do not) there was no substantive evidence put before us to 

suppoti that view. We will return to that matter further but we think that it is 

significant that in his submissions on behalf of the Council, Mr Lawson avoided 

reference to the precedent argument advanced by Mr Drury and found in the 

Commissioner's decision. 

[75] Finally on the issue of precedent, Mr Drury contended that plan integrity and 

the effects of precedent are within the realm of matters that are able to be considered 

in terms of s 104( 1 )(c) RMA, which provides that in considering an application for 

resource consent a consent authority must, subject to Part 2, have regard to ... any 

other matter the consent authority considers relevant and reasonably necesswy to 

determine the application. Mr Drury contended that precedent was an other matter 

referred to in s104(1)(c). 
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[76] However, s104(1)(c) is not applicable to consideration of restricted 

discretionary activity applications. Such applications are determined pursuant to 

s 1 04C which provides that: 

(1) When considering an application for a resource consent for a restricted 

discretionmy activity, a consent authority must consider only (our 

emphasis) those matters over which-

(a) a discretion is restricted in national environmental standards or 

other regulations: 

(b) it has restricted the exercise of its discretion in its plan or proposed 

plan. 

Accordingly other matters under s104(1)(c) are not relevant considerations in the 

determination of restricted discretionary activity applications which are confined to 

the matters identified in subsections (a) and (b) of s104C. 

[77] We hold that: 

• The precedent effect of granting consent is not one of the matters in 

respect of which the Council has reserved discretion in determining this 

restricted discretionary activity application; 

• Even if it was a relevant consideration, the evidence did not establish that 

there would be any such precedent effect. 

We accordingly propose to disregard any issues of precedent in our considerations. 

Cumulative Effects of Fw·tller Development 011 Rural Character ami Ame11ity and 

Safety ami Efficiellcy of the Roading Network 

(78] The issue of cumulative effects related to the effects of the proposal on rural 

amenity and the roading network. 

(79] We had remarkably little evidence before us about potential effects of this 

proposal on rural amenity, although it was identified in both the Council decision and 

Mr Drury's evidence as a matter of some moment. Mr Drury appeared to approach 

o is analysis on an assumption that the restrictions proposed by the consent notice 
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could not be upheld, an approach with which we have disagreed. However, even 

taking the worse-case scenario adopted by Mr Drury there was little, if any, evidence 

to support the Council's contention that there would be an adverse effect on mral 

amenity arising out of this application, either considered in isolation or on a 

cumulative basis (within the true meaning of that expression). 

[80] Mr Drury identified the following adverse effect on mral amenity arising 

directly from this proposal; 

I acknowledge that the resultant land use itself will not be foreign to its 

surrounds, but when we consider the number of lots or house hold units 

within an 80m radius of the designated building platform on Lot I, a 

resultant total of four seems greater than that provided for by the Plan; and 

in turn, expected by the community. 

[81] Mr Drury did not identify the significance of the 80m radius nor what 

provision of the District Plan it might offend in some way. Although we have not 

placed any significant weight on the permitted baseline, the Certificate of 

Compliance confirms that an accommodation building can be erected on the building 

platform identified on Lot I. Mr Dmry said that a dwelling on that building platform 

would be in the foreground of a neighbouring propetty at 52 Boyd Road, thus 

exacerbating the effects of greater density in the area. 

[82] Effects on the propet1y at 52 Boyd Road need to be assessed in light of the 

fact that an accommodation building of some sort is allowed on the proposed 

building platform and in light of Mr Drmy's further acknowledgement that 

development on Lot I would more than likely be capable of complying with the 

requirements of the District Plan as to yards, set-back distances, height, height in 

relation to boundaries and the provision of open space. Mr Drury acknowledged that 

there is planting on 52 Boyd Road providing at least some visual barrier between it 

and Lot I. 

[83] Accordingly, the only evidence before us as to the likely amenity effect of the 

.< ~;:)~AL Ot: l',y~ subdivision was that any dwelling on Lot I would be in the foreground of 

/ Boyd Road, and would comply with the various bulk and location controls in the 
!·:r. .I 

: ~· 
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District Plan, but not with some hypothetical 80m radius requirement identified but 

not substantiated by Mr Drury. Development on Lot 1 would be restricted by the 

consent notice requirement that the overall footprint of development on Lots 1 and 2 

could not exceed that presently permissible on the existing title. 

[84] The Council's position on the amenity effect of the subdivision appeared to 

be summed up in this provision ofMr Drury's evidence: 

It may be true that I 000m2 of building coverage over a I. 5ha area is not 

foreign to the Rural Residential zone, but the effects of subdivision and the 

effects of pure building coverage are not necessarily the same. In his 

decision ... Commissioner Garland raised the situation of another unit of 

ownership as an effect of subdivision. I believe an additional unit of 

ownership is a dimension that must be taken into account in relation to the 

scale and intensity of development, especially when the consideration of 

amenity values is entrenched within the matters of discretion and provisions 

of the Plan. Indeed, it is the separate unit of ownership that establishes the 

platform for additional development rights, additional vehicle movements, 

additional vehicle crossings, additional visitors, additional private 

congregations of people, additional servicing requirements and additional 

parties to easements; all of which have the potential to risk the qualities and 

characteristics of an area that contribute to the amenity of nearby parties. 

Such risk should not be disregarded on the simple basis that the site coverage 

limit will not be exceeded. 

[85] Again, there was no hard evidence to support many of the contentions raised 

by Mr Drury and identified in the Council decision. In respect of the identified 

matters: 

• Additional development rights (in terms of total developed area) are to be 

limited in this case to those presently applicable to the existing site; 

• Additional vehicle movements and crossings will be discussed in the 

following section of our decision relating to traffic issues; 

• We accept that there might be some additional visitors and additional 

private congregations of people with an additional dwelling house, 

however visitors and private congregations of people are typical incidents 
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of residential and rural residential activity. Nothing in the evidence 

which we heard suggested that the addition of one further dwelling house 

will elevate these incidents beyond a level which might reasonably be 

anticipated in the zone; 

• Finally, in terms of servicing requirements and easements, the agreed 

statement of the planners recognised that the lots could be suitably 

serviced in terms of water supply, waste water and storm water disposal 

and that there was adequate access. If there was any genuine issue as to 

excessive use of the access ways to the lots, that could be resolved as patt 

of the final conditions of consent by restricting Lot I to access from 

Boyd Road and Lot 2 to access from Fryer Road. 

[86] Nothing in the evidence which we heard leads us to the conclusion that there 

is any reason to decline consent to the subdivision having regard to the effects of the 

proposal on rural residential amenity. 

[87] The final issue for consideration is that of the cumulative effects on the 

roading network of allowing this proposal. We refer to our comments in paras [22]

[26] (above) regarding this issue. Mr Prosser's evidence was that this subdivision 

proposal was likely to generate something in the order of 8 vpd which was well 

within the capacity of the roading network to accommodate. He said that Boyd Road 

had a capacity of somewhere in the order of 150vpd and that with the Kilton 

subdivision in place it would be required to carry something like 120vpd. 

[88] Mr Prosser was not challenged on that particular aspect of his evidence. The 

questions which Mr Lawson put to him in cross examination rather related to 

possible other activities which might be undertaken as of right on other land in this 

vicinity which also used Boyd Road for access. In particular, Mr Lawson put to 

Mr Prosser that he did not factor into his calculations the possibility that: 

• Home occupations; 

• Visitor accommodation units; 

• Residential care facilities for up to I 0 persons; 
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were all activities which could be established as of right on prope1iies accessing 

Boyd Road. 

[89] Mr Prosser accepted that was the case and that if such activities were to occur 

there could be an increase in the volume of traffic on the road. He readily conceded 

that it would not take much to go from 120vpd to 150vpd (being his assessed road 

capacity) if the developments in question were established as suggested by Mr 

Lawson in cross examination. Mr Prosser said that it was his brief to evaluate the 

Kirton proposal on the basis of the current roading network and existing activities 

being undertaken in the vicinity. 

[90] In his evidence in chief, Mr Drury identified that based on a current average 

lot size of 1.5ha, a further 22 additional lots could be created in the Poraiti area n01ih 

of Puketitiri Road as a controlled activity. However, that analysis included 4 large 

titles within a combined area of approximately 1 OOha which could provide an 

additional 66 lots, increasing the subdivision potential of the area to 88 lots based on 

controlled activity rules. In cross examination, Mr Drury conceded that none of the 

lots having a minimum area of 3ha (being the minimum required to achieve 1.5ha 

average subdivision lot size) had access off Boyd Road. He also conceded that on a 

controlled activity (or restricted discretionary activity) subdivision application the 

Council had power to take a financial contribution for the maintenance of 

infrastructure, including road infrastructure. 

[91] As we understood the cumulative effects argument advanced by the Council, 

it was based on the proposition that properties using Boyd Road (in particular) for 

access could establish certain traffic generating activities as of right, namely, home 

occupations, residential care facilities, day care facilities and others which had traffic 

generating potential and which could use up the surplus in the present capacity of 

Boyd Road which Mr Prosser had identified. 

[92] In a general sense, we understand the point that Mr Lawson was making, that 

there are a range of permitted activities which could take place on lots using Boyd 

Road for access which could require the present surplus traffic capacity of the road. 
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However, there was no analysis whatever provided which enabled us to assess the 

likelihood of that happening in fact. 

[93] In order to proceed as permitted activities, all of the various activities 

identified by Mr Lawson in cross examination must comply with a range of relevant 

conditions. For instance, each one of the activities put to Mr Prosser is required to 

comply with the relevant conditions of the Rural Residential Zone Activity Table and 

Condition Table which (inter alia) impose standards relating to density of 

development, yard sizes, height of buildings, site coverage and noise. No analysis 

was provided by the Council as to the capacity of propetties on Boyd Road which 

might allegedly undertake such activities to comply with the required conditions. 

Nor were we given any evidence as to the possibility of Boyd Road being subjected 

to a rush of such activities being established. We had no evidence of ongoing 

pressure for subdivision of properties using Boyd Road for access. Had there been 

such evidence we might have viewed this application differently, however we have 

simply no evidential basis on which to assess the possibility of, or capacity for Boyd 

Road properties to be subject to further subdivision or developments of the kind 

suggested by Mr Lawson. 

[94] None of the evidence which we heard established that approval of the Kirton 

subdivision of itself would have any adverse effect on the safety and efficiency of the 

roading network. Further, any lingering concerns in that regard may be mitigated by 

a condition requiring that only Lot 1 of the proposed subdivision may use Boyd Road 

for access. The site is presently entitled to an access point out onto Boyd Road for 

the dwelling already established and if such a condition is imposed, only one 

dwelling will continue to have such access . 
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Section 290A 

[95] Section 290A RMA requires us to have regard to the decision which is the 

subject of this appeal in our considerations. It will be apparent from our earlier 

comments that we have done so. We disagree with the decision reached by the 

Commissioner. 

Outcome 

[96] It will also be apparent from our earlier comments that we do not accept the 

position adopted by the Council in these proceedings. Once the issues of 

durability/vires of the consent notice and precedent/plan integrity are set to one side, 

the only issue of substance in this appeal was that relating to possible effects of the 

proposal on the roading network and we refer to the conclusion which we have 

reached in that regard in para [94] (above). 

[97] We conclude that the appeal must succeed and consent ought be granted to 

the subdivision, with consent subject to a consent notice as proposed by the 

Appellants and any other conditions required to reflect the contents of this decision. 

We allow a period of 20 working days from the date of this interim decision for the 

parties to discuss and resolve appropriate conditions. If the parties are unable to 

agree on conditions either party may advise the Court accordingly at the expiry of the 

20 working day period and we will determine any issues relating to conditions 

although we would hope that it will be unnecessary for us to do so. 

Costs 

[98] Costs are reserved, to be resolved after the issue of a final decision. 

GTON this t?. ~ of April 2013 

/ 
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Introduction 

[1] This is an appeal against a decision of the Environment Court to cancel an 

abatement notice issued by the appellant, the Marlborough District Council (Council), 

against the respondent, Zindia Limited (Zindia).1 

[2] The notice directed Zindia to cease and not recommence its commercial 

forestry operations on a forestry block at East Bay, Arapaoa Island (formerly Arapawa 

Island) in Queen Charlotte Sound (the Forestry Block). 

[3] Zindia is operating under a set of six resource consents.  The notice did not 

allege that Zindia was breaching those consents.  Nor did it require Zindia to avoid, 

remedy or mitigate the environmental effects of the land use.  The abatement notice 

was purely concerned with an alleged breach of rule 4.5.4 of the Proposed 

Marlborough Environment Plan (pMEP) and s 9 of the Resource Management 

Act 1991 (RMA). 

[4] The abatement notice was premised on an understanding that the regional land 

use consent no. U120345.1 in the Council’s register of consents (Consent U120345.1) 

does not authorise commercial forestry harvesting, now the subject of r 4.5.4. 

[5] The notice relevantly states: 

Section 9(2) of the RMA states that no person may use land in a manner that 

contravenes a regional rule unless the use is expressly allowed by a resource 

consent, or is an activity allowed by s 20A. 

Resource consent U120345.1 applies to the forestry block. However, the 

resource consent only permits earthworks, culvert installation, construction of 

a barge ramp in the coastal marine zone, occupation of the coastal marine 

zone, and land disturbance and vegetation removal in the foreshore reserve 

adjacent to lot 5 DP394939. Commercial forestry harvesting is not expressly 

permitted by the resource consent. 

[6] This appeal is brought under s 299 of the RMA, which enables any party to a 

proceeding before the Environment Court to appeal to this Court on a question of law 

                                                 
1  Zindia Ltd v Marlborough District Council [2019] NZEnvC 30. 
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in respect of any decision, report, or recommendation made by the Environment Court 

in that proceeding. 

Questions of law 

[7] In its notice of appeal, the Council has specified the following questions of law 

for determination by this Court: 

Question 1:  

Did the Environment Court err in finding that the permitted activity at the time 

consent was granted of felling and harvesting of trees and associated activities 

over the entire site and the associated effects on soil conservation and water 

quality of that use was expressly allowed by Consent U120345.1 under 

s 9(2)(a)? 

Question 2:  

Did the Environment Court err: 

i) In finding that any commercial forestry harvesting; or 

ii) Any commercial forestry harvesting beyond that necessary to 

establish the forestry management infrastructure identified in the 

resource consent application's activity description concerning 

earthworks and the triggered regional rules; 

was expressly allowed by Consent U120345.1 in terms of s 9(2)(a) 

RMA? 

Question 3:  

Did the Environment Court err in finding that ‘bundling’ can apply to a 

permitted activity? 

Question 4 

Did the Environment Court err by failing to attach appropriate significance to 

the absence of any consideration of the effects of felling and harvesting of 

trees and associated activities on water quality and soil conservation in the 

applicant's Assessment of Environmental Effects? 

Question 5 

Did the Environment Court err in finding that the use of the words “for the 

purpose of forestry harvesting” in the consent application and Consent 

U120345.1 meant that resource consent expressly allowed for the felling and 

harvesting of trees and associated activities over the entire site, and addressed 

the associated effects on soil conservation and water quality, instead of simply 

stating the objective of the infrastructure for which consent was sought? 
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Question 6 

Did the Environment Court err in finding that offered controls on harvesting 

volunteered as conditions by the applicant to satisfy submitters affected the 

true scope of the application? 

Question 7 

Did the Environment Court err in setting aside the abatement notice and not 

adjusting its scope to ensure that the rule of law was served by ensuring those 

activities requiring consent under rule 4.5.4 of the Proposed Marlborough 

Environment Plan (pMEP) were obtained before work could recommence? 

[8] For the sake of consistency, I adopt these question numbers in this decision.  

However, I will not address the questions in numerical order.  Rather, as will become 

clear, it is more logical to address Questions 1 and 3 together (which are questions of 

pure legal interpretation), Questions 2, 5 and 6 together, and then Question 4 and 

Question 7 separately. 

The Environment Court decision 

[9] The Environment Court found that at the time the consent application was 

made, the Council interpreted the Marlborough Sounds Management Plan (Sounds 

Plan) as treating the cutting and removal of trees as a permitted activity (under a 

“vegetation clearance” rule).  That is despite the Sounds Plan having a restricted 

discretionary activity rule (r 36.3) for commercial forestry.  Various enabling works 

(for example, excavation beyond specified limits, culverting, formation of harvesting 

structures and so forth) were classed as discretionary or restricted activities.  The Court 

found that the consent application was made and proceeded on that basis.2 

[10] The Environment Court also found that the Council’s interpretation that 

cutting and removal of trees as part of commercial forestry was to be treated as 

“vegetation clearance” and therefore a permitted activity was incorrect.  Rather, the 

Court found the cutting down and removing of trees from a commercial forest is 

clearly within the meaning of “commercial forestry”.  Further, that excluding 

harvesting from commercial forestry on the basis that cutting down and removing trees 

is a form of vegetation clearance:3 

                                                 
2  At [18]. 
3  At [20]. 
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...is a strained and unnecessary construction.  That is in the sense that it would 

attempt to treat those aspects of commercial forestry in isolation from the 

necessarily ancillary activities that enable it. 

[11] The Environment Court interpreted s 9(2) of the RMA as allowing for a pre-

existing consent to expressly allow a land use that contravenes a later rule.  In doing 

so, the Court adopted the reasoning in Arapata Trust Ltd.4  The Court found “a land 

use consent is to undertake land use (as defined by s 2(1) of the RMA) rather than to 

contravene plan rules per se.”5  Further, the Court noted that “whether or not the 

consent has that legal effect depends on the substantive effect of the consent.”6 

[12] The Environment Court found first that Consent U120345.1 expressly allows 

the “formation of… skid sites, roading, and installation of culverts, for the purpose of 

forest harvesting” which is “substantially the same thing as the pMEP definition 

specifies as part of ‘commercial forestry harvesting’.”7  Hence that Consent 

U120345.1 expressly allows that land use.  

[13] Second, the Court found that Consent U120345.1 “expressly allows for the 

felling and removal of trees which are directly and immediately adjacent to the 

consented new access roads and tracks, landing sites, hauler pads and log marshalling 

site.”8 

[14] The Environment Court then considered whether Consent U120345.1 

expressly allows commercial forestry as a land use to any further extent than described 

in the preceding two paragraphs.  The Court found that:9 

...the true nature of commercial forestry at the Forestry Block is a bundle of 

inter-related land uses.  Cutting down and removing trees is part of that bundle.  

It cannot be undertaken without various enabling land uses, formation of 

vehicle tracks and log marshalling areas, culverting of watercourses and the 

formation of barge landing facilities so that logs can be barged to 

Shakespeare Bay. 

                                                 
4  Arapata Trust Ltd v Auckland Council [2016] NZEnvC 236 at [23]-[44]. 
5  Zindia Ltd v Marlborough District Council, above n 1, at [39]. 
6  At [39]. 
7  At [51(a)]. 
8  At [51(b)]. 
9  At [54]. 
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[15] The Court found that where, as in this case, one aspect of the bundle of 

interrelated land uses is classed as a permitted activity and other activities in the bundle 

are discretionary, the most restrictive activity classification is applied to all of them 

including the permitted activity.10  The reason being that:11  

...it is more consistent with the purpose of the RMA to allow for a properly 

holistic assessment of the effects of all interrelated land uses so that those 

effects can be properly managed through consent conditions. 

[16] The Environment Court then turned to the issue of whether the consent 

application is to be properly read as encompassing commercial harvesting or 

excluding it.  The Court referred to both the consent application and Consent 

U120345.1, which qualify the listed land uses with the words “for the purpose of forest 

harvesting”.12  The Court found those words “convey an intention to secure a consent 

that comprehensively permits and regulates harvesting as part of an interrelated bundle 

of commercial forestry land uses.”13 

[17] The Court’s reasoning was first that the application coupled that express 

purpose with offered controls on harvesting.14  Secondly, the application attached the 

harvest plan map.15  Thirdly, the application appeared to have been treated by 

submitters as extending to harvesting at least insofar as it allowed opportunity for them 

to secure related relief.16  Fourthly, a pre-hearing meeting led to the resource consent 

applicant seeking specific controls on harvesting for inclusion in the consent.17  The 

Court found the agreed conditions were in “the nature of refinements to what was 

applied for, rather than being a material expansion to the scope of the application.”18 

[18] In conclusion, the Environment Court found no sound resource management 

purpose being served by an application seeking to encompass harvesting for the 

purposes only of imposing controls rather than also allowing the harvesting to occur.19  

                                                 
10  At [55]. 
11  At [55]. 
12  At [59]. 
13  At [61]. 
14  At [62]. 
15  At [62]. 
16  At [64]. 
17  At [65]. 
18  At [66]. 
19  At [70]. 
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As a result, the Environment Court allowed Zindia’s appeal and cancelled the 

abatement notice.  

Role of the High Court on appeal 

[19] Appeals to this Court are not against the merits of the Environment Court’s 

decision.  They are limited to questions of law only.20 

[20] The relevant principles that apply were summarised in General Distributors 

Ltd v Waipa District Council:21 

[29] It is a trite observation that this Court should be slow to interfere with 

decisions of the Environment Court within its specialist area.  To succeed GDL 

must identify a question of law arising out of the Environment Court’s 

decision and then demonstrate that the question of law has been erroneously 

decided by the Environment Court – Smith v Takapuna CC (1988) 13 NZTPA 

156.  

[30] The applicable principles were summarised in Countdown Properties 

(Northlands) Limited v Dunedin City Council [1994] NZRMA 145 at 153.  In 

that case the full Court – Barker, Williamson and Fraser JJ – noted as follows:  

 … this Court will interfere with decisions of the Tribunal only if it 

considers that the Tribunal – 

(a) applied a wrong legal test; or  

(b) came to a conclusion without evidence or one to which, on the 

evidence, it could not reasonably have come; or  

(c) took into account matters which it should not have taken into 

account; or  

(d) failed to take into account matters which it should have taken 

into account.  

See Manukau City v Trustees Mangere Law Cemetery (1991) 15 

NZTPA 58, 60.  

Moreover, the Tribunal should be given some latitude in reaching 

findings of fact within its areas of expertise.  See Environmental 

Defence Society v Mangonui County Council (1988) 12 NZTPA 349, 

353.  

Any error of law must materially affect the result of the Tribunal’s 

decision before this Court should grant relief.  Royal Forest & Bird 

                                                 
20  Resource Management Act 1991, s 299. 
21  General Distributors Ltd v Waipa District Council (2008) 15 ELRNZ 59 (HC).  
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Protection Society Inc v W A Habgood Limited (1987) 12 NZTPA 76, 

81-2.  

[21] I adopt these principles for the purposes of this appeal. 

Question 1: Did the Environment Court apply the wrong legal test under s 9(2) 

of the RMA? 

[22] The Environment Court found that Zindia’s vegetation clearance through its 

harvesting activity across the Forestry Block fell within the exception in s 9(2)(a) of 

the RMA by being expressly allowed by Consent U120345.1.22 

[23] The Environment Court assessed harvesting on the Forestry Block on the basis 

that it had previously been a permitted activity under the Sounds Plan23 and was now 

a restricted discretionary activity under r 4.5.4 of the pMEP.24  The question therefore 

was whether, on the basis of s 9(2), “a consent expressly allow[s] a rule contravention 

if the consent was granted before the rule was known.”25  The Court concluded that it 

did.26  The Environment Court also concluded that “a land use consent is to undertake 

land use (as defined by s 2(1) RMA) rather than to contravene plan rules per se.”27   

[24] Section 9(2) provides: 

No person may use land in a manner that contravenes a regional rule unless 

the use–  

(a) is expressly allowed by a resource consent; or  

(b) is an activity allowed by s 20A. 

[25] The definition of “use” is found in s 2 of the RMA.  That definition states: 

use,— 

(a) in sections 9, 10, 10A, 10B, 81(2), 176(1)(b)(i), and 193(a), 

means— 

                                                 
22  Zindia Ltd v Marlborough District Council, above n 1, at [7], [35], [36] and [71].  
23  At [21]. 
24  At [14].  
25  At [35]. 
26  At [36]. 
27  At [39].  
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  (i)  alter, demolish, erect, extend, place, reconstruct, 

remove, or use a structure or part of a structure in, on, 

under, or over land: 

  (ii)  drill, excavate, or tunnel land or disturb land in a 

similar way: 

  (iii)  damage, destroy, or disturb the habitats of plants or 

animals in, on, or under land: 

  (iv)  deposit a substance in, on, or under land: 

  (v) any other use of land; and 

 (b)  in sections 9, 10A, 81(2), 176(1)(b)(i), and 193(a), also means 

to enter onto or pass across the surface of water in a lake or 

river 

[26] Mr Maassen, for the Council, submitted that because the Environment Court 

assessed harvesting on the Forestry Block on the basis that it had previously been a 

permitted activity, s 9(2)(a) could not apply, contrary to the Court’s conclusion.  He 

said only s 9(2)(b) was applicable.  This is because Zindia’s harvesting activity began 

after the pMEP came into force.  In any case, Mr Maassen submitted that the proper 

interpretation of s 9(2)(a) — what a resource consent permits — is that a resource 

consent expressly allows for a breach of a rule; it cannot expressly allow a permitted 

activity. 

[27] Mr Davies, for Zindia, submitted the contrary: that a resource consent permits 

an activity or a number of activities, rather than a breach of a rule.  Therefore, the 

Environment Court was correct to conclude that s 9(2)(a) applied.  

[28] The Council relies on Bayley v Manukau City Council.28  That case concerned 

applications for several resource consents for a housing development.  In particular, 

Mr Maassen submitted that the Court of Appeal in Bayley held that “use” has the same 

meaning as “activity”.  What the Court actually said was the following:29 

Under the zoning of the site in the operative plan residential accommodation 

is a discretionary activity. The proposed plan zones the site as business 1 and 

the appellants' properties as main residential. Residential activity in a business 

1 zone is a controlled activity and requires a consent as such. ("Activity" is not 

                                                 
28  Bayley v Manukau City Council [1999] 1 NZLR 568 (CA). 
29  At 570 (emphasis added). 
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a defined term but in general appears to have the same meaning as "use", as 

can be seen from ss 9 and 10.) 

[29] In my view, this cannot be said to have been a statement of principle, but rather 

an observation. 

[30] Nevertheless, the concept of an activity is relevant to the function of a resource 

consent and whether it permits a contravention of a rule or the occurrence of an 

activity.  Section 87A of the RMA provides for various classes of activity.  These 

classes are: permitted activities; controlled activities; restricted discretionary 

activities; discretionary activities; non-complying activities; and prohibited activities. 

[31] The distinction between the classes of activity hinges on whether a resource 

consent is required for a particular activity.  Permitted activities do not require a 

resource consent.30  Conversely, controlled, restricted discretionary, discretionary, and 

non-complying activities require a resource consent.31  Finally, no resource consent 

application can be made, and therefore no resource consent can be granted, for a 

prohibited activity.32 

[32] Mr Davies submitted that the concept of an activity infers “something to be 

done”.  He says that if Parliament’s intention was to focus on the effects of the breach 

of a rule, different wording would have been used.  He points to s 104 of the RMA in 

support of this proposition.  Section 104 relevantly provides: 

104  Consideration of applications 

(1)  When considering an application for a resource consent and any 

submissions received, the consent authority must, subject to Part 2, 

have regard to– 

 (a)  any actual and potential effects on the environment of 

allowing the activity; and 

 ... 

[33]  Mr Davies submitted that unless a district plan limits the district authority’s 

discretion, the assessment of the actual and potential effects on the environment of 

                                                 
30  Resource Management Act 1990, s 87A(1). 
31  Section 87A(2)-(5). 
32  Section 87A(6).  The only exception to this restriction is if subs (7) applies.  
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allowing the activity is an exercise that must be taken independently of the district 

plan.  It follows that a resource consent cannot be interpreted as permitting the 

contravention of a rule in a plan, but rather permitting an activity.  

[34] I agree with the Environment Court that Arapata Trust Ltd v Auckland Council 

is informative in this regard.33  That was a costs decision in respect of proceedings in 

which the central question was whether a holder of a current but unimplemented land 

use resource consent requires a further resource consent for the already consented use 

of land when a new or changed plan provision comes into effect.  It should be noted 

that Arapata Trust involved the interpretation of s 9(3)(a) of the RMA which is 

materially identical to s 9(2)(a) save that it applies to district rather than regional rules.  

Judge Kirkpatrick relevantly stated the following (original emphasis): 

[30] Section 9(3) imposes a restriction on the use of land in a manner that 

contravenes a district rule (being any rule in an operative plan or any rule in a 

proposed plan which has legal effect under s 86B), but subject to an exception 

in sub-paragraph (a) for a use that is expressly allowed by a resource consent. 

Similar exceptions are made for existing uses and activities under ss 10 and 

10A in sub-paragraphs (b) and (c). It is important to observe that while s 9(3) 

is expressed as such a restriction, the exception to that restriction in s 9(3)(a) 

is for a use which is allowed by a resource consent, rather than for the 

contravention of a rule. Even though it is the contravention of a rule that gives 

rise to the requirement for a resource consent, the consent is for the use of 

land. 

[31] This aspect of s 9(3) is consistent with other provisions in the Act 

relating to the nature of resource consents. In s 2 of the Act, "use" in certain 

sections (including ss 9 and 10) is defined to mean, relevantly among other 

things, “reconstruct ... a structure ... on ... land.” The definition does not refer 

to “use” in terms of any rule in a plan that may apply to it. As defined in s 87A, 

a “resource consent” is “a consent to do something” that would otherwise 

contravene one or other of sections 9 or 11 - 15B of the Act. In this context, to 

do something must mean an activity, which for the purposes of s 9 means a 

use of land and in terms of the definition of “use” in s 2 means some action in 

relation to that land. 

[35] Judge Kirkpatrick went on to outline the principle behind his conclusion (that 

a resource consent permitted something to be done rather than the contravention of a 

rule) stating: 

[36] The consequence of a land use resource consent being considered as 

a consent which allows a person to use land in a particular way, as distinct 

from simply being a consent to contravene a particular rule, is that the rules in 

                                                 
33  Arapata Trust Ltd v Auckland Council, above n 4. 
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any relevant operative or proposed plan may change but that use of land is still 

consented. On that approach there is nothing in s 86B which would alter the 

effect of a current resource consent under s 9(3)(a). 

[36] This conclusion was expressly endorsed by Venning J in Duggan v Auckland 

Council.34 

[37] I agree with these authorities, and therefore the Environment Court in this case, 

that the proper interpretation of a resource consent is a permission to do an activity, or 

in the case of a land use consent comprising multiple activities, to use the land in the 

way consented.  In my view, this is the correct interpretation given both the statutory 

provisions in the RMA to which I have referred, as well as the changing nature of plans 

which was addressed in Arapata Trust.   

[38] For completeness, I briefly address Mr Maassen’s submission that Zindia 

ought to have sought a certificate of compliance in respect of its harvesting activity 

given it was considered a permitted activity under the Sounds Plan.  In other words, 

Zindia could have obtained certificates of compliance for activities on the Forestry 

Block that were permitted activities.  This was not possible by virtue of the principle 

confirmed in Mawhinney v Waitakere City Council that combined applications for 

resource consents and certificates of compliance are invalid.35  This is because a 

consent comprising multiple activities must be viewed holistically, not broken up into 

its respective components.  Certificates of compliance are available where, and only 

where, an activity is permitted in all relevant respects.  As the Court of Appeal 

observed, certificates of compliance are “not available as a means of patching up 

otherwise incomplete resource consent applications.”36 

[39] Accordingly, the answer to Question 1 is no.  

                                                 
34  Duggan v Auckland Council [2017] NZHC 1540, [2017] NZRMA 317 at [28] and [37]. 
35  Mawhinney v Waitakere City Council [2009] NZCA 335 at [25] and [28]-[29]. 
36  At [29]. 
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Question 3: Did the Environment Court err in finding that ‘bundling’ can apply 

to a permitted activity? 

[40] Despite my conclusion on Question 1, there remains the question of whether a 

land use in terms of s 2 of the RMA, and for the purposes of s 9(2)(a), can include a 

permitted activity (for which a resource consent cannot be granted).  This is only 

possible if, as the Environment Court concluded, a permitted activity can be “bundled” 

into a resource consent application. 

[41] Bundling is a concept which provides that where a particular land use 

comprises multiple activities all of which each require a resource consent, the least 

favourable activity classification applies to all of the activities.37 

[42] Mr Maassen submitted that a permitted activity cannot be bundled into an 

application for more restrictive activities.  Mr Davies submitted the contrary.  Both 

parties cite various authorities in support of their respective propositions.  

The authorities 

[43] Locke Avon Motor Lodge Ltd is the earliest case referred to by the parties which 

dealt with the concept of bundling under the then-applicable Town and Country 

Planning Act 1953 (TPA).38  Cooke J was required to consider an appeal by way of 

case stated from a determination of the Special Town and Country Planning Appeal 

Board under the TPA and the Christchurch District Scheme.  The respondent in that 

case applied to the Christchurch City Council to add a six-storey block to its 

commercial accommodation business which was opposed by residents in the area.  The 

Christchurch District Scheme provided that a “predominant use” (which would today 

be called a “permitted activity”), which did not comply with bulk, location, parking, 

loading and access requirements, was deemed to be a “conditional use” (which would 

today be called a “discretionary activity”).  Cooke J found that the respondent’s 

application for the proposed building complied with the requirements for a 

“predominant use” in all but one respect; the building design was off by some two feet 

                                                 
37  See Bayley v Manukau City Council, above n 28; Body Corporate 97010 v Auckland City Council 

[2000] 3 NZLR 513 (CA) at [22]; Urban Auckland v Auckland Council [2015] NZHC 1382, 

[2015] NZRMA 235 at [44]. 
38  Locke Avon Motor Lodge Ltd (1973) 5 NZTPA 17 (SC). 
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six inches on one boundary.  Because of this, Cooke J concluded that the whole 

application became one for a “conditional use”.  Cooke J made the following 

observation:39 

The [Appeal] Board evidently acted mainly on the view that it was only 

concerned with any detraction from the amenities that might result from the 

non complying side yard. In my opinion that approach is not warranted as a 

matter of interpretation of the Act and the ordinance. I agree with counsel for 

the City that a use is either wholly predominant or wholly conditional. The 

hybrid concept would add an unnecessary complication to legislation already 

sufficiently complicated and it would tend to limit rights of objection. In a 

case of ambiguity the legislation should not be so construed. On a conditional 

use application the fact that there is only minor non compliance with 

predominant use requirements is a relevant consideration, but it is neither 

exclusive nor necessarily decisive. 

[44] In Rudolph Steiner School v Auckland City Council, the Environment Court 

held that the principle in Locke equally applied to the RMA, particularly in respect of 

non-restricted discretionary and discretionary activities.40  In that case, a discretionary 

activity resource consent was required only because part of the building roof exceeded 

the maximum building height control by two metres.  The Environment Court 

examined the validity of conditions restricting the nature of the activities for which 

the building could be used and the hours of that use.  The RMA allowed for the 

restriction of a council’s discretion in respect of an activity by classifying it as a 

“restricted discretionary activity”.  However, the Court held that unless expressly 

restricted in a plan, a discretionary activity is wholly discretionary within the limits 

implied by law.41 

[45] Both Locke and Rudolph Steiner were followed by Salmon J in Aley v North 

Shore City Council.42  That case concerned a judicial review of the North Shore City 

Council’s decision refusing to notify a resource consent application to construct a five-

level building, including apartments, car parking and retail space, in an area of 

predominantly low-rise commercial buildings.  The development included a range of 

activities, some of which were permitted activities and therefore did not require a 

                                                 
39  At 22. 
40  Rudolph Steiner School v Auckland City Council (1997) 3 ELRNZ 85 at 87. 
41  At 87. 
42  Aley v North Shore City Council [1999] 1 NZLR 365 (HC). 
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resource consent.  However, it was the height and bulk of the building that caused 

concern to the applicants.  Salmon J accordingly noted:43 

It is important to appreciate that in this case the proposed plan provides that 

an activity is eligible for permitted activity status subject to compliance with 

all the controls specified in the plan. A discretionary activity consent is 

required because in this case the proposal does not comply with all the controls 

in the plan. 

[46] Salmon J ultimately held that a proposed use is either wholly predominant (or 

permitted), or wholly conditional (or discretionary).44  A “hybrid activity” was not 

possible.  In other words, where a particular feature of a development proposal renders 

it non-complying such that a conditional use application is necessary, then the whole 

use of the property is non-complying notwithstanding the overall use includes 

permitted activities.  

[47] At this point, it is necessary to distinguish between an “activity” and the 

resource consent application itself which may contain multiple activities (and perhaps 

multiple classes of activity).  Where an application proposes multiple activities, the 

role of a local authority is to determine whether it is appropriate to grant the 

application, not necessarily whether it is appropriate to allow any one of the individual 

activities to occur.  In this regard, the local authority must view the application as a 

whole.  As Salmon J noted in Aley:45 

[t]he ‘activity for which consent is sought’ is in the present instance the 

building that is proposed not just those aspects of the development which have 

had the effect of requiring a discretionary activity consent. 

[48] This distinction was more clearly outlined by the Court of Appeal in Bayley.  

In considering a resource consent in which multiple activities were proposed, the 

Court quoted with approval the above passage from Aley and stated that it “would add 

to the penultimate sentence ‘or as it would exist if the land were used in a manner 

permitted as of right by the plan’”.46 

                                                 
43  At 378. 
44  At 377. 
45  At 377. 
46  Bayley v Manukau City Council, above n 28, at 577. 
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[49] It is this comment on which Zindia primarily relies in support of its submission 

that it is possible to bundle permitted activities with those requiring a resource consent.  

[50] In Bayley, the Court went on to discuss the concept of bundling.  This concept 

is most relevant to the question of whether it is necessary to publicly notify a consent 

application under s 95A of the RMA, which comprises multiple classes of activity.  

The Court of Appeal commented as follows:47 

Such a course may be inappropriate where another form of consent is also 

being sought or is necessary. The effects to be considered in relation to each 

application may be quite distinct. But more often it is likely that the matters 

requiring consideration under multiple land use consent applications in respect 

of the same development will overlap. The consent authority should direct its 

mind to this question and, where there is an overlap, should decline to dispense 

with notification of one application unless it is appropriate to do so with all of 

them. To do otherwise would be for the authority to fail to look at a proposal 

in the round, considering at the one time all the matters which it ought to 

consider, and instead to split it artificially into pieces. 

[51] Bayley is therefore authority for the proposition that where a proposed land use 

encompasses multiple classes of activity, the local authority should consider whether 

there is sufficient overlap between the activities such that the consent applications for 

each class of activity be considered together.  In such an instance, the most restrictive 

activity status is applied to all the consent applications.  This latter point embodies the 

principle established in Locke.48 

[52] In Southpark Corporation Ltd v Auckland City Council, the Environment Court 

also considered the application of the Locke principle and discussed Bayley.49  The 

applicants in that case applied for resource consent to construct and operate overhead 

power lines on sections of a route, as well as certificates of compliance for the 

remaining sections of the route.  The operation of powerlines over private land was 

deemed to be permitted activity, while that over public roads was deemed to be a 

                                                 
47  At 580. 
48  Although not relevant to this appeal, Bayley is also authority for the proposition that where one of 

the activities for which consent is sought is a restricted discretionary activity, the Locke approach 

may or may not be appropriate. A decision whether or not it is appropriate depends on how 

relatively unconfining are the factors to which exercise of the discretion to grant or refuse consent 

is restricted. See Bayley v Manukau City Council, above n 28, at 577. 
49  Southpark Corporation Ltd v Auckland City Council [2001] NZRMA 350 (EnvC). 
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discretionary activity.  Having analysed Bayley and several decisions that followed, 

the Environment Court stated: 

[15] From those authorities, it is our understanding that while the Locke 

approach remains generally applicable, so a consent authority can consider a 

proposal in the round, not split artificially into pieces, that approach is not 

appropriate where: (a) one of the consents sought is classified as a controlled 

activity or a restricted discretionary activity; and (b) the scope of the consent 

authority's discretionary judgment in respect of one of the consents required 

is relatively restricted or confined, rather than covering a broad range of 

factors; and (c) the effects of exercising the two consents would not overlap 

or have consequential or flow-on effects on matters to be considered on the 

other application, but are distinct. 

[53] This observation was applicable insofar as the movement from private land to 

road (and therefore from permitted activity to discretionary activity) was analogous to 

activities spanning across different zones for the purposes of a regional plan, attracting 

different classifications.  Applying all these principles to the facts in that case, the 

Environment Court confirmed that in considering a resource consent application 

comprising multiple activity classes, a local authority is required to consider the 

cumulative effects on the environment of allowing the activity for which a resource 

consent is required.50  The cumulative effect necessarily includes any activity 

permitted activity.  This is because the local authority has to have regard to the matters 

listed in s 104(1) of the RMA (including the actual and potential effects on the 

environment of allowing the discretionary activity) and has to exercise the discretion 

conferred by (the now-repealed) s 105(1) to grant or refuse consent, and if it is granted, 

to impose conditions.  The Court therefore concluded: 

[30]  We hold that in deciding the appeal against refusal of the resource 

consent for the sections of line over road, the Court would be entitled (and 

obliged) to have regard to any environmental effects of the sections of the line 

over private land (a permitted activity) to the extent that any effects of the line 

over road are cumulative on the effects of the line over private land. 

[54] Since Southpark Corporation Ltd, several decisions have reconfirmed the 

concept of bundling on the basis of the most restrictive activity proposed.51  Those 

                                                 
50  At [30]. 
51  Tairua Marine Ltd v Waikato Regional Council HC Auckland CIV-2005-485-1490, 29 June 2006; 

Newbury Holdings Ltd v Auckland Council [2013] NZHC 1172; Urban Auckland v Auckland 

Council, above n 37. 
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decisions, however, do not discuss bundling insofar as it may apply to permitted 

activities. 

Permitted baseline test  

[55] The authorities to which I have so far referred raise a second, interrelated issue, 

and one which directly relates to the passage in Southpark Corporation quoted above.  

That issue is how the environmental impact of a proposed resource consent 

application, which contains multiple classes of activity, is to be determined.   

[56] In addition to the concept of bundling established in Bayley, the Court also held 

the following in respect of the environmental impact of multi-class applications:52 

Before s 94 authorises the processing of an application for a resource consent 

on a non-notified basis the consent authority must satisfy itself, first, that the 

activity for which the consent is sought will not have any adverse effect on the 

environment which is more than a minor effect. The appropriate comparison 

of the activity for which the consent is sought is with what either is being 

lawfully done on the land or could be done there as of right. 

[57] The test expressed in the final line of this quote has come to be known as the 

“permitted baseline test”. 

[58] In Smith Chilcott Ltd v Auckland City Council, the Court of Appeal also 

considered the application of Bayley to multi-class resource consent applications.53  

The appellant in that case had obtained resource consents required to construct an 

apartment building in Herne Bay, Auckland.  These consents were opposed by the to-

be neighbours.  After several appeals to the Environment Court and subsequently to 

the High Court, the matter reached the Court of Appeal on three specific questions of 

law.  One of these questions was whether, when considering an application for a non-

complying activity pursuant to ss 104 and 105 of the RMA, a local authority is obliged 

to apply the “permitted baseline” test as formulated in Bayley. 

[59] The Court of Appeal accepted that the permitted baseline test in Bayley was 

formulated in respect of the requirement for public notification, not the determination 

                                                 
52  At 576. 
53  Smith Chilcott Ltd v Auckland City Council [2001] 3 NZLR 473 (CA). 
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of the resource consent application itself.  Likewise, it concerned restricted 

discretionary activities while the consent application before the Court in Smith 

Chilcott Ltd concerned non-complying activities.  Nevertheless, the Court held that 

because the obligation to notify under (the non-repealed) s 94 relates to the activity 

for which consent is sought (that is, the activity is that which cannot be pursued 

without consent), the permitted baseline test applied to the substantive determination 

of resource consent applications. 

[60] Shortly after Smith Chilcott Ltd, the Court of Appeal had another opportunity 

to consider the application of the permitted baseline test in Arrigato Investments Ltd v 

Auckland Regional Council.54  That case concerned developers who applied to the 

Rodney District Council for resource consent to divide a property into 14 lots.  The 

developers had already obtained consent to divide the property into nine lots.  The 

proposed larger subdivision was therefore non-complying under the district plan.  The 

consent could not be granted unless one of the gateways in (the now-repealed) 

s 105(2A) of the RMA was passed: that the effects on the environment would be 

minor; or the activity would not be contrary to the objectives and policies of the 

relevant plan. 

[61] Explaining the effect of the permitted baseline test, the Court of Appeal stated: 

[29]  Thus the permitted baseline in terms of Bayley, as supplemented by 

Smith Chilcott Ltd, is the existing environment overlaid with such relevant 

activity (not being a fanciful activity) as is permitted by the plan. Thus, if the 

activity permitted by the plan will create some adverse effect on the 

environment, that adverse effect does not count in the ss 104 and 105 

assessments. It is part of the permitted baseline in the sense that it is deemed 

to be already affecting the environment or, if you like, it is not a relevant 

adverse effect. The consequence is that only other or further adverse effects 

emanating from the proposal under consideration are brought to account. 

[62]  In summary, Arrigato Investments Ltd confirmed that where a resource 

consent application proposes various activities some of which are permitted activities, 

a local authority should not consider the environmental impact of the permitted 

activities in determining whether to grant the consent.   

                                                 
54  Arrigato Investments Ltd v Auckland Regional Council [2002] 1 NZLR 323 (CA). 
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[63] Since Arrigato Investments Ltd, s 104(2) has been repealed and replaced, while 

s 105 has simply been repealed.  Section 104(2) now states that in determining the 

actual and potential effects on the environment of allowing the activity for which 

consent is sought, a local authority may disregard any adverse effect of a permitted 

activity.  Therefore, s 104(2) has overtaken the permitted baseline test established in 

Southpark Corporation Ltd and followed in Arrigato Investments Ltd. 

Conclusion 

[64] Having reviewed the authorities on the concept of bundling, it appears that, at 

least from a practical perspective, permitted activities can be bundled with other 

classes of activity.  This is particularly evident from the Court of Appeal’s commentary 

in Bayley and also from Southpark Corporation Ltd, which concerned resource 

consent applications for various permitted and discretionary activities, as is the case 

in the present appeal. 

[65] The Environment Court in the present case came to this same conclusion, 

stating:55 

[55]  'Bundling' is a well-established approach in the consideration and 

determination of resource consent applications under the RMA.  According to 

this approach, where various activities (in this case, land uses) are closely 

related but have different activity classifications under a relevant RMA plan, 

the most restrictive activity classification is applied to all of them.  Hence, if 

one land use is a discretionary activity, but all others in the bundle applied for 

are controlled or restricted discretionary, all default to be determined as 

discretionary activities.  However, the principle that underlies the bundling 

approach to consenting also extends to where one aspect of a bundle is classed 

as a permitted activity when the other activities in the bundle are discretionary.  

In that scenario, it is also more consistent with the purpose of the RMA to 

allow for a properly holistic assessment of the effects of all inter-related land 

uses so that those effects can be properly managed through consent conditions. 

[66] While the Environment Court did not err in its reasoning, in my view, it is 

preferable to avoid the use of the term bundling when discussing permitted activities.  

This is for the following reasons: 

                                                 
55  Zindia Ltd v Marlborough District Council, above n 1 (footnotes omitted).  
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(a) Bundling can only occur where a person or entity submits a resource 

consent application comprising multiple activities (of which there are 

two or more activity classes).  Permitted activities may occur as of right 

and do not require a resource consent. 

(b) Bundling proceeds on the basis of the most restrictive activity.  As 

permitted activities are, by definition, the most permissive of activities 

under the RMA, these activities would necessarily be excluded from 

the proposed resource consents if bundled with any other class of 

activity. 

(c) If consent is not granted for a proposed bundle of activities, the 

applicant is nevertheless able to engage in the permitted activities by 

themselves or in combination with each other, so long as the criteria for 

each permitted activity is satisfied. 

(d) A local authority is only permitted to refuse consent on the basis of 

matters over which it retains control.56  It does not retain control over 

permitted activities in the same way it does in respect of activities that 

require a resource consent.  This principle was reaffirmed in Smith 

Chilcott Ltd where the Court of Appeal stated:57 

The essential point is that the consent authority may have 

powers to consent depending on its characterisation of the 

proposed use of the land or activity. Such may be non-

complying, discretionary, restricted discretionary or 

controlled, whichever characterisation it uses. But its power 

does not go beyond the extent retained so long as it is 

exercised in accordance with the Act.  

Accordingly, a local authority is not able, as of right, to grant a resource 

consent with conditions in respect of aspects of that consent which 

constitute permitted activities unless, as is the case in the present 

appeal, the applicant consents. 

                                                 
56  Bayley v Manukau City Council, above n 28, at 577. 
57  Smith Chilcott Ltd v Auckland City Council, above n 53, at 479. 
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[67] The Environment Court’s view on the ability to bundle permitted activities is 

more accurately a reaffirmation of the observation of Salmon J in Aley, cited with 

approval by the Court of Appeal in Bayley, that a resource consent application must 

be considered holistically.  The local authority is not required to determine whether 

each activity should be granted individually.  An application may be declined on the 

basis it is unacceptable as a whole, notwithstanding that it predominantly comprises 

permitted activities.  This is, however, not equivalent to the concept of bundling even 

if practically, the same outcome ensues.  

[68] Nevertheless, while I consider the Environment Court’s terminology to be 

inappropriate, I do not consider the outcome reached by the Environment Court in 

considering the resource consent and the discretionary and permitted activities 

together in a holistic approach to be incorrect.   

[69] Accordingly, the answer to Question 3 must be no. 

Questions 2, 5 and 6: the purpose, scope and conditions of Consent U120345.1 

[70] The question at the heart of these proceedings is whether Consent U120345.1 

permitted commercial forestry harvesting.  Mr Maassen submitted that it did not; Mr 

Davies submitted that it did.  This issue is addressed in Questions 2, 5 and 6, which 

relate to the purpose and scope of Consent U120345.1.  For ease of reference, these 

questions are: 

(a) Did the Environment Court err in finding that any commercial forestry 

harvesting, or any commercial forestry harvesting beyond that 

necessary to establish the forestry management infrastructure identified 

in the resource consent application's activity description concerning 

earthworks and the triggered regional rules, was expressly allowed by 

Consent U120345.1? 

(b) Did the Environment Court err in the application of the concept of 

purpose in interpreting the Consent U120345.1?  

(c) Did the Environment Court err in finding the agreed conditions affected 

the scope of Consent U120345.1?  
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[71] I shall first traverse the relevant documentation relating to Consent U120345.1.  

Then I shall outline the legal principles relating to the interpretation and scope of 

resource consents, including the impact that the imposition of conditions may have on 

these two matters.  Finally, I will consider Questions 2, 5 and 6 together. 

Consent U120345.1 and related documentation 

[72] Consent U120345.1 is one of several consents the Council granted in respect 

of the Forestry Block by a decision dated 10 July 2013.  Although Zindia was not the 

applicant for the consents, it is now the consent holder.  At the time the consent was 

granted, the only applicable plan under the RMA was the Sounds Plan. 

[73] The description of the activity for which consent was sought on the front page 

of the consent application stated:58 

Brief description of the activity:  

Formation of a rock barge-loading ramp, skid sites, roading and installation of 

culverts, for the purpose of forest harvesting. 

[74] Page 3 of the application describes the activity as follows: 

1. Construction of a barge loading site is proposed on the eastern 

boundary of the Peninsula in Otanerau Bay and shows on the attached 

map. The barge ramp would be approximately 6 metres wide and 

extend into the sea approximately 30 metres. 

2. Twenty-two landing sites to place haulers, process tress and stack logs 

and two mini hauler pads are planned. A mini hauler pad is a place to 

site the hauler and pull trees. The trees are then moved to a nearby 

landing site for processing. 

3. A log marshalling site, adjacent to the barge ramp (for the purpose of 

log storage), 60m x 60m, is proposed. 

4. Upgrading of 4.7km of existing forest tracks and building of 2.1km 

of new road is proposed. 

5. The installation of up to 15 culverts is planned to smooth the crossing 

of water courses. Most of the water courses are ephemeral. 

[75] The Assessment of Environmental Effects (AEE) that accompanied the consent 

application made various statements about how effects of harvesting would be 

                                                 
58  Zindia Ltd v Marlborough District Council, above n 1, at [24]. 
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managed.  For example, under the heading “The landing sites, marshalling site and in-

forest roading works”, it stated:  

Entry of woody material into water bodies 

Woody material greater than 100mm in diameter will be removed from any 

permanent water courses or water courses that are capable of moving the 

material off the subject property. Any trees that may fall into the coastal 

marine area will, where possible, be machine assisted away. Any trees that fall 

into the sea will be removed immediately.   

Restoration of vegetation on cleared areas 

Following harvesting the site will be left to allow seed from the current crop 

of pines to regenerate and revegetate. Any areas that have been subject to earth 

works will be sown with grass seed.  Revegetation will occur within 24 months 

of clearance. 

[76] A harvest plan was attached to the application.  In addition, an archaeological 

report was attached to the application.  That report begins:  

P. F. Olsen Limited have been contracted to manage the harvest of a plantation 

of mature pinus radiata on a 222 ha block of land owned by Arapawa Island 

Forestry Partnership at the entrance to East Bay in the Outer Queen Charlotte 

Sounds. As part of the Resource Consent process they are required to provide 

an assessment of the effects of the proposal on sites of cultural significance.  

[77] The companion application for the land use consent for activities in relation to 

the foreshore reserve (that is, consent no. U120345.6) described the activity for which 

that consent was sought in the following terms: 

Brief description of the activity:  

To construct an accessway across the Sounds foreshore reserve to transport 

logs harvested from the adjacent property.  

[78] After lodgement, but before public notification, a request for further 

information was made by the Council.  Evidence of this request, which was part of the 

package notified to submitters can be found in the brief of evidence of Paul Edwin 

Williams, a Marlborough District Council Officer, in a letter of 5 July 2012 as follows: 

The application to undertake earthworks for the construction of the roads, skid 

sites, install culverts and form a barge ramp for the harvesting and removal of 

commercial forest on several titles on Arapawa Island is accepted under s 88 

of the Resource Management Act 1991 (the Act).  

… 
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Further information:  

…  

(3)  Please advise, if possible, what the general pattern of harvesting will 

be, where it will likely commence and terminate.  

[79] Rob Lawrence, the agent for the applicant (who is not the agent for Zindia as 

the applicant was not Zindia), replied by email on 12 July 2012, stating: 

3. A number of factors will influence the start and end place. It will be 

best to be working on the east side during summer as this side will receive less 

sun and wind and in winter would tend to be cold and wet therefore creating 

more difficulty from an environmental and operational view point. However, 

the east side is unthinned and unpruned and will produce a higher volume of 

lower grade wood compared to the west side that has been thinned. Depending 

on log prices and demand for logs, we will be encouraged to harvest areas 

where returns are greatest. At this stage it is difficult to state where we are best 

to be harvesting without knowledge of the markets. Weather wise, we would 

be better on the east side in summer and the west side in winter.  

[80] The consent application was publicly notified and, as the Environment Court 

found, some submitters sought conditions for the management of forestry harvesting 

as set out in the Court’s decision:59 

(a)  one sought, amongst other things, a staged removal programme and 

revegetation within 6 months of clearance;  

(b)  another sought protection of his own trees against damage by 

restrictions on how felling could take place in the vicinity of his 

property; and  

(c)  another sought various conditions for management of tree removal, 

including to require prior consultation with adjacent owners, specific 

methods for, and a detailed programme of, tree removal and measures 

to manage gorse regeneration following tree removal. 

[81] There was then an exchange of correspondence between Mr Lawrence, the 

agent for the applicant for the consent, and the submitters leading up to a pre-hearing 

meeting.  The only evidence of what occurred at that meeting is the resulting resource 

consent and the Council’s decision as follows: 

The main issues raised by submitters are (paraphrased) as follows: 

• The future use of the site (to be re-planted or allowed to revert). 

... 

• Protection of native vegetation areas during harvest. 

• Potential increased flooding and timber residue in gullies. 

                                                 
59  At [29]-[34]. 
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• The preference for harvesting to be staged and take place only in 

summer. 

After discussions with these submitters and individual letters to each 

addressing their particular concerns the applicant's forest harvest planners 

requested attendance at a prehearing meeting. The meeting took place on 

27 February 2013 and was attended by four of the submitters. Following this 

and numerous further contacts by submitters with the applicant's forest harvest 

planners and the Council processing officer, all rights to be heard in the matter 

were withdrawn. Some of the withdrawals were obtained as a result of the 

applicant agreeing to volunteer certain conditions which will form part of the 

consent granted. It is noteworthy that some of these conditions do not relate 

directly to the activities for which consent has been sought. 

[82] The reasons given in the Council’s consent decision make several related 

references to forestry harvesting.  For example (emphasis added): 

The applicant has applied for several resource consents to undertake 

earthworks for the construction of new access roads and tracks, install up to 

15 new culverts, construct up to 22 landing sites, two hauler pads, a log 

marshalling site and a barge ramp and to occupy part of the coastal marine 

zone, all required for the harvesting of a commercial forest and transport of 

logs away from the site to Picton's log harbour at Shakespeare Bay. 

… 

Log Marshalling Site 

Such sites are particularly key parts of the harvest programme ... where logs 

are stacked and sorted prior to sea transportation ... 

… 

Within a year of completion of harvesting operations or by August 2020, 

whichever is the sooner, the applicant undertakes to reposition previously 

removed topsoil and grass seed in the following growing season.  

… 

The northwest side of the main ridgeline has a number of dry gullies which 

have not been planted and today contain the relics of riparian forest which in 

places widens out to up to 80 metres and is dominated by other more dry land 

native communities. The applicant has indicated that, subject to safety 

considerations for ground logging crews, directional felling or bordering pines 

should enable these riparian margins to be protected.  

… 

Deposition of woody material 

The applicant states that woody material greater than 100 millimetres in 

diameter will be removed from permanent water bodies or those that are 

capable of moving such timber off the forest block. Trees on the edge of the 

coastal marine area (CMA) will be felled with machine assistance back on to 
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the property and all trees coming to rest in the CMA will be removed 

immediately.  

[83] Further, Consent U120345.1 describes the consented activities in materially 

similar terms to how they were described in the consent application (emphasis added): 

…earthworks for the construction of new access roads and tracks, construct 

up to 22 landing sites, two hauler pads and a log marshalling site, all required 

for the harvesting of a commercial forest on Lots 1 to 7 DP 394939, Lots 2 

and 3 DP 5260, Lot 2 DP 10729 and Sec 29 Queen Charlotte District, subject 

to the following conditions ... 

[84] Consent U120345.1 includes several consent conditions that extend beyond 

earthworks to either relate to or explicitly regulate forestry harvesting.  These include 

(emphasis added):  

1.  The activities shall be undertaken in accordance with resource consent 

application U120345 date stamped as received by the Marlborough 

District Council on 21 June 2012, additional information received on 

12 July 2012 and 26 July 2012, and the harvest plan map marked 

“Arapawa Forest Harvest Plan” and stamped ‘This plan forms part of 

Resource Consent U120345”, unless otherwise required by the 

following conditions of consent. 

…  

6.  Slash shall be stored on processing landing sites in a stable manner, 

on constructed benches to reduce the likelihood of unexpected failure 

of this material.  

7.  On the completion of harvesting, landings shall have drainage 

installed to direct storm water runoff away from earth fill and slash.  

8.  On completion of harvesting and use of the processing landing sites, 

as much slash as is practicable shall be pulled back on to the platforms.  

… 

10.  Temporary hail tracks (skidder tracks) constructed for any aspect of 

the harvesting shall be recovered/pulled back so that the contour of 

the land is restored as closely as is practicable no more than 60 days 

after they are no longer required for harvesting the part of the block 

in which they have been installed. 

… 

13.  The butts of trees shall not be dragged through the bed of any flowing 

water body. 

…  
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22.  Within 12 months of the completion of harvesting operations or 

20 August 2020, whichever is the sooner, the log marshalling area 

shall be reinstated with previously removed topsoil and sown down 

with grass seed at the commencement of the first growing season 

immediately following the commencement of the reinstatement. 

… 

24.  The consent holder shall take all practicable measures to protect 

existing areas of native vegetation during the construction of roads 

and landings and during log harvesting operations. 

25.  There shall be no less than 6 months interval between the harvesting 

of Area A and Area B as shown on the smaller scale version of the 

harvest plan referred to in condition 1 and marked “Catchment Areas 

A & B” and “Properties of Meyer (Clarevale) and Anderson” and 

stamped “This plan forms part of Resource Consent U120345”.  

Interpretation of a resource consent 

[85] Questions 2, 5 and 6 essentially relate to the interpretation of a resource consent 

and the extent to which extrinsic material may be taken into account.   

[86] In Red Hill Properties Ltd v Papakura District Council, Rodney Hansen J held 

that the “traditional approach is that extrinsic evidence is not admissible to construe a 

document such as a resource consent except for documents expressly referred to in the 

consent.”60  However, in light of the statutory regime of the RMA which requires 

specific information to be included in a consent application (s 88) and makes provision 

for additional information to be provided if required by the consent authority (s 92), 

documents addressing those aspects of the application “may be referred to in 

construing the terms of a resource consent whether or not they are expressly referred 

to in the consent itself.”61  The Judge went further, however, stating that it is desirable 

when interpreting a resource consent to have regard to “any relevant background 

information which may assist the tribunal to determine what the consent authority 

using the words might reasonably have been understood to mean by them.”62 

[87] The expansive approach to interpretation in Red Hill Properties Ltd was 

expressly limited in Opua Ferries Ltd v Fullers Bay of Islands Ltd, a decision of the 

                                                 
60  Red Hill Properties Ltd v Papakura District Council (2000) 6 ELRNZ 157 (HC) at [37]. 
61  At [42]. 
62  At [45]. 
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Privy Council which focused on the interpretation of a public document.63  That 

decision concerned the operation of a ferry service between Opua and Okiato Point in 

the Bay of Islands.  The respondent had an exclusive right to operate the ferry service 

and had included in its registration application a timetable indicating crossings every 

10 minutes.  The appellant sought to operate a ferry service at the same scheduled 

times, though in the opposite direction.  The question before the Privy Council was 

whether the licence held by the respondent was to operate one ferry only, or whether 

it extended to the use of two ferries.  In determining what the respondent’s registration 

entailed, the Privy Council compared the public document to a contract and stated the 

following: 

[19]  There would be much to be said in favour of this argument if the 

relevant documents were contained in a contract between the parties which 

the Court was being asked to construe. If that were so the Court would wish 

to put itself into the same position as the contracting parties were when they 

entered into their contract. As Lord Hoffmann said in Investors Compensation 

Scheme Ltd v West Bromwich Building Society [1998] 1 WLR 896 at p 912, 

when one is interpreting a document of that kind one is seeking to ascertain 

the meaning which it would convey to a reasonable person having all the 

background knowledge which would reasonably have been available to the 

parties in the situation which they were in at the time of the contract. The 

parties’ knowledge of how the ferry service was in fact being operated from 

day to day at the time when such a contract was entered into would be part of 

the background. 

[20]  But it does not follow that the same approach is to be taken when one 

is construing a public document. The documents included in the register 

maintained by a regional council under s 52(1) of the Act have that character. 

This is, and is intended to be, a public register of passenger transport services. 

Members of the public who consult the register may come from far and near. 

They may have some background knowledge, but they may have none at all. 

In Slough Estates Ltd v Slough Borough Council [1971] AC 958 at p 962 Lord 

Reid said that extrinsic evidence may be used to identify a thing or place 

referred to in a public document. But he went on to say that this was a very 

different thing from using evidence of facts known to the maker of the 

document but which are not common knowledge to alter or qualify the 

apparent meaning of words or phrases used in it. As he put it, members of the 

public, entitled to rely on a public document, ought not to be subject to the 

risk of its apparent meaning being altered by the introduction of extrinsic 

evidence. Moreover, the only information which a regional council is obliged 

by s 53 to ensure is reasonably readily available to the public is that which 

gives details of the service which the council has registered. The statute makes 

the position clear. The register is expected to speak for itself. 

                                                 
63  Opua Ferries Ltd v Fullers Bay of Islands Ltd [2003] 3 NZLR 740 (PC). 
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[88] While Opua Ferries Ltd is not an RMA case, its effect was to restrict Rodney 

Hansen J’s statement of principle in Red Hill Properties Ltd to information provided 

as part of the resource consent process (whether as part of the application documents 

or in response to requests for further information).   

[89] Although not expressly applied, this approach was taken by the Court of 

Appeal in Gillies Waiheke Ltd v Auckland City Council where the Court observed:64 

[22]  It is convenient to begin by first noting that it is common ground – 

and has been the law for many years in this country – that in planning matters 

of this kind the scope of the permitted activity is to be determined not just by 

the bare consent, but also by reference to the supporting documentation which 

was submitted to obtain that consent... 

[23] Secondly, all counsel accepted that the approach to the interpretation 

of a consent and the accompanying conditions is an objective one. That is, 

what would the reasonable observer, faced with this information, have made 

of it?  

[90] This was the approach taken by the Environment Court in Clevedon Protection 

Society Inc v Warren Fowler Ltd & Manukau City Council,65 Manners-Wood v 

Queenstown Lakes District Council66 and by Churchman J in Aotearoa Water Action 

Incorporated v Canterbury Regional Council.67  

Scope of a resource consent 

[91] The scope of a resource consent is equally important in both its interpretation 

and in a local authority’s decision to grant or decline the application in the first place. 

[92] Both the Council and Zindia have referred me to the Court of Appeal’s decision 

in Sutton v Moule which is often cited for the proposition that “a Council has no 

jurisdiction to grant a consent which extends beyond the ambit of an application.”68  

That case concerned two resource consents which permitted the applicant to use his 

                                                 
64  Gillies Waiheke Ltd v Auckland City Council [2004] NZRMA 385 (CA). 
65  Clevedon Protection Society Inc v Warren Fowler Ltd & Manukau City Council (1997) ELRNZ 

169 at 187. 
66  Manners-Wood v Queenstown Lakes District Council NZEnvC Wellington W077/07, 12 

September 2007 at [25]. 
67  Aotearoa Water Action Incorporated v Canterbury Regional Council [2018] NZHC 3240, [2019] 

NZRMA 316 at [129] and [146]. 
68  Sutton v Moule (1992) 2 NZRMA 41 (CA) at 46. 
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residential property as a real estate office.  The first resource consent was limited to 

the earlier of ten years, the life of the building, or the real estate business no longer 

being operated by the applicant.  However, the second resource consent, which was 

granted six years later, omitted this condition.  The relevant issue was whether the 

applicant’s second resource consent was beyond the scope of the application and 

therefore ultra vires.  The Court of Appeal found that the ambit of the application was 

defined and determined by the terms of the application for consent and that the 

“substance or gist of [an] application is what must count”.69  The Court therefore 

concluded:70 

...the application made by Mr Moule in June 1987 related in substance and in 

effect to the use of the land and that the Council was entitled to deal with it on 

that basis. It follows from this conclusion that the Council's consent was not 

beyond the scope of the application. No question of the Council's decision in 

1988 being ultra vires in this respect therefore arises. 

[93] The principle established in Sutton v Moule was applied in Clevedon Protection 

Society Inc and also in Manners-Wood where the Environment Court stated that “a 

resource consent which purports to grant more than what is sought in the application 

is ultra vires to that extent.”71  This principle has also been endorsed by this Court in 

both Duggan and Aotearoa Water Action.72 

[94] The observations made by Churchman J in Aotearoa Water Action are of 

particular relevance to the present appeal.  That case concerned a challenge by way of 

judicial review of decisions made by the Canterbury Regional Council to grant 

consents to two companies to take and use water from an aquifer for the purposes of 

bottling it for commercial resale.  Both companies argued that a prior resource consent 

permitting them to use water for the scouring of wool also permitted them to 

commercially bottle and sell the water.  The activity description in those consent 

applications stated: “take water from three wells for meat processing and other 

purposes.”  Although the application had been clear that the particular type of 

industrial activity that the water was intended to be taken and used for was meat 

                                                 
69  At 47. 
70  At 48. 
71  Manners-Wood v Queenstown Lakes District Council, above n 66, at [23]. 
72  Duggan v Auckland Council, above n 34, at [34]; Aotearoa Water Action Incorporated v 

Canterbury Regional Council, above n 67, at [124]. 
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processing, the resource consent did not use that term but the generic one of “industrial 

use”.  

[95] Churchman J found that on their face, the consents were ambiguous.  

Therefore, it was necessary to look to the individual applications and relevant 

supporting documentation.73  In concluding that commercial water bottling was not 

within the scope of the resource consents, Churchman J made several pertinent 

observations.  First, he stated:74 

A council does not have jurisdiction to grant a consent for more than was 

applied for.  Therefore, in establishing that a consent fell within jurisdiction, 

it is necessary to analyse exactly what the application was for. 

[96] Expanding on this general principle, Churchman J went on to say: 

[128]  As a matter of jurisdiction, the purpose specified in the application 

defines the scope of the application and the CRC had no jurisdiction to grant 

more than what was applied for. 

[97] He then went on to say, in the very next paragraph: 

Even in cases where there is no ambiguity [on] the face of the consent, in 

ascertaining the scope of the consent, the Court is entitled to have regard to 

the purpose of the application as specified in the original application and 

supporting material. 

[98] Aotearoa Water Action is therefore clear that while a resource consent cannot 

be wider than the application itself, the purpose of an application can inform its scope 

(and therefore the scope of the resulting consent). 

The effect of conditions on the scope of a resource consent 

[99] What then is the effect of conditions on the scope of a resource consent?  In 

the present case, Consent U120345.1 contained 27 conditions, some of which 

addressed the activity of forestry harvesting. 

[100] In Red Hill Properties Ltd, Rodney Hansen J interpreted the condition in issue 

by considering its words in their plain and ordinary meaning, having regard to the 

                                                 
73  At [147]. 
74  At [79]. 
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context in which they were used, specifically, the statutory regime of which the 

consent was a part, the relationship between the parties in that case, and also the terms 

of the application itself.75  In other words, the scope of the consent is able to inform 

the interpretation of the condition and vice versa. 

[101] This principle was followed by Randerson J in the High Court in Gillies 

Waiheke Ltd v Auckland City Council.76  That case was an appeal against conviction 

under the RMA on the basis the Auckland City Council had incorrectly interpreted the 

scope of the resource consent in question and the activity for which the appellant had 

been convicted (earthworks) was expressly allowed under the consent.  Although the 

then-applicable definition of resource consent under the RMA did not include any 

reference to conditions, Randerson J relevantly stated: 

[23]  It is plain from the definition of resource consent that the expression 

includes any conditions imposed. Consent authorities have extensive powers 

to impose conditions under s 108 of the Act. There is good reason for the Act 

to include the conditions of a resource consent in the definition of that 

expression. The conditions usually define (at least in part) the scope and extent 

of the consent granted. The proper scope of the resource consent cannot 

ordinarily be ascertained without reference to the conditions and sometimes 

to other material such as the application and supporting information lodged 

with it. A resource consent in open ended terms is rarely granted. 

[102] While Red Hill Properties Ltd and Gillies Waiheke Ltd support the proposition 

that conditions assist in defining the scope of a resource consent, they cannot extend 

the scope of the application.  In Shell New Zealand Ltd v Porirua City Council, the 

Court of Appeal noted that any amendment to an application is:77 

...reasonably constrained by the ambit of an application in the sense that there 

will be permissible amendments to detail which are reasonably and fairly 

contemplatable as being within the ambit, but there may be proposed 

amendments which go beyond such scope. 

[103] This principle applies to conditions under a resource consent as, like 

amendments to an application, they are only imposed after an application has been 

submitted. 

                                                 
75  Red Hill Properties v Papakura District Council, above n 60, at [47]. 
76  Gillies Waiheke Ltd v Auckland City Council HC Auckland A131/02, A132/02, A133/02, 20 

December 2002. 
77  Shell New Zealand Ltd v Porirua City Council CA57/05, 19 May 2005 at [7]. 
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[104] It is also possible for a resource consent applicant to voluntarily bind itself to 

undertakings or conditions, which may narrow the scope of an application.78 The 

principle which applies to such conditions, which are sometimes referred to as Augier 

conditions, derives from the Queen’s Bench case of Augier v Secretary of State for the 

Environment which was expressly adopted by Allan J in Frasers Papamoa v Tauranga 

City Council. 79  This principle formally applied only to undertakings or conditions 

which were clear and unequivocal.  Today, a condition can be imposed with the 

applicant’s consent pursuant to s 108AA(1)(a) of the RMA, introduced by way of 

amending legislation in 2017.80 

The Environment Court decision in respect of Questions 2, 5 and 6 

[105] Before I address Questions 2, 5 and 6, it is necessary to analyse in more detail 

the Environment Court’s decision in respect of the issues raised by those questions. 

[106] The Environment Court was persuaded that Consent U120345.1 expressly 

allowed forestry harvesting because, in its view, the activity description on the 

application for Consent U120345.1 meant “substantially the same thing as the pMEP 

definition” of “commercial forestry harvesting”.81  That definition states: 

Commercial 

forestry harvesting 

means the felling and removal from the 

land of trees, for the purposes of 

commercial forestry, and includes: 

(a) excavation or filling, or both, to 

 prepare the land for harvesting (for 

 example, skid, forestry road or 

 forestry track construction or 

 maintenance) 

(b) de-limbing, trimming, cutting to 

 length, and sorting and  grading of 

 felled trees; 

(c) recovery of windfall and other 

 fallen trees; 

but does not include the transportation of 

the trees from the land or the processing of 

timber on the land. 

                                                 
78  Resource Management Act 1991, s 108AA(1)(a). 
79  Frasers Papamoa v Tauranga City Council [2010] 2 NZLR 202 (HC) at [34], applying Augier v 

Secretary of State for the Environment (1978) 38 P & CR 219 (QB). 
80  Resource Legislation Amendment Act 2017, s 147. 
81  Zindia Ltd v Marlborough District Council, above n 1, at [51(a)]. 
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[107] This view was reinforced by the fact that Consent U120345.1 expressly 

allowed for the felling and removal of trees directly and immediately adjacent to the 

new roads and tracks, landing sites, hauler pads and log marshalling site.82 

[108] The Environment Court accepted that, as a matter of principle, a resource 

consent cannot be wider than the scope of its application, however that this principle 

should not be applied in an overly rigid way.83  In this regard, the Court agreed with 

the Council that any conditions imposed in a resource consent “cannot function to 

extend the scope of what was applied for”.84  However, the Court noted that “where 

conditions imposed are well aligned to what the application itself seeks by way of 

regulatory controls, those conditions can help inform the true scope of the 

application.”85  The Court was of the view that the conditions imposed in Consent 

U120345.1 were of this nature; they “were in the nature of refinements to what was 

applied for, rather than being a material expansion to the scope of that application.”86 

[109] The Environment Court also considered that the Council’s submissions 

“significantly downplay[ed] the relevance of what the application expresses as the 

purpose of the various land uses it specifies.”87  In the Court’s view, the fact that the 

applicant had stated in the resource consent application that the sought works on the 

Forestry Block were “for the purpose of forestry harvesting” conveyed an “intention 

to secure a consent that comprehensively permits and regulates harvesting as part of 

an inter-related bundle of commercial forestry land uses.”88  Further, the Court found 

“nothing to clearly convey an intention to exclude harvesting from the scope of the 

application.”89 

[110] It was also significant, in the Environment Court’s view, that the phrase “for 

the purpose of forestry harvesting” was included in Consent U120345.1, along with 

conditions relating to forestry harvesting as well as the harvest map.90 

                                                 
82  At [51(b)]. 
83  At [57]. 
84  At [58]. 
85  At [58]. 
86  At [66]. 
87  At [59]. 
88  At [61]. 
89  At [70]. 
90  At [69].  
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[111] The Environment Court did not, however, place any significant weight on the 

lack of any AEE assessment in respect of forestry harvesting in the resource consent 

application, nor the lack of reference to the harvesting method or programme.  In the 

Environment Court’s view, this was explained by the fact that “gaps in environmental 

assessment (sic) in an AEE are not uncommon and do not necessarily go to the scope 

of the application itself.”91 

[112] Nor did the Environment Court place any significant weight on the fact the 

applicant wrote to submitters expressly representing that the application did not extend 

to harvesting.  The Court viewed these representations “in the context of the 

engagement that followed, particularly the pre-hearing meeting that directly led to the 

applicant seeking specific controls on harvesting for inclusion in the consent.”92  In 

other words, the Court was satisfied that the applicant’s engagement with submitters 

— on a voluntary basis — and the resulting conditions to which the applicant agreed 

to be bound, cured any defect in the represented substance of the resource consent 

application.  In the Court’s view, the fact submitters withdrew their rights to be heard 

upon the applicant agreeing to these conditions supported this conclusion. 

Submissions 

[113] I turn now to briefly outline each party’s salient submissions in respect of 

Questions 2, 5 and 6. 

[114] Mr Maassen submitted that the Environment Court erred in assessing the scope 

of the consent application.  In particular, he submitted that Consent U120345.1 cannot 

have expressly allowed forestry harvesting as it was not expressly sought by the 

applicant.  This is evident, he said, given there was no AEE in respect of forestry 

harvesting.   

[115] Insofar as it was always the applicant’s purpose to undertake forestry 

harvesting on the Forestry Block, Mr Maassen submitted that the Environment Court 

confused the purpose of the activities for which consent was being sought with the 

                                                 
91  At [63]. 
92  At [65]. 
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activities themselves.  Rather, he submitted that what defines the scope of Consent 

U120345.1 is the list of activities identified, not the statement outlining the reasons 

for which they are required. 

[116] In respect of the conditions of Consent U120345.1, Mr Maassen acknowledged 

that at least one (condition 25) relates to forestry harvesting.  However, he further 

submitted that it was entered into on an Augier basis and that a party can voluntarily 

bind itself to a condition that is not directly connected to the activity for which consent 

is sought.  In any case, the other conditions which refer to harvesting (conditions 7, 8, 

10 and 22) only refer to harvesting in the context of defining a date when something 

has to be done to mitigate the effects of the preparatory works on the Forestry Block.  

As such, Mr Maassen submitted that the Environment Court erred in finding that the 

“agreed conditions were in the nature of refinements”; the existence of negotiated 

conditions outside a regulatory assessment and framework, he submitted, does not fall 

within the meaning of “expressly allow” in s 9(2)(a) of the RMA. 

[117] Mr Davies submitted that it was common ground between the parties that the 

purpose of the six resource consent applications was to enable commercial forestry 

harvesting.  This, he said, informs the scope of the applications and subsequently, the 

scope of the consents themselves.  This was so given the multiple references to 

harvesting in the applications and the consents, and the inclusion of a harvest plan.  

[118] Further, Mr Davies submitted that the conditions imposed by the Council, 

though entered into on a voluntary basis, resulted from submissions directly relating 

to forestry harvesting.  These conditions form part of the resource consent and assist 

in interpreting its scope.  In essence, he submitted that it would be illogical for such 

conditions to be included in the consent if the activity which they seek to regulate was 

not itself included in the consent. 

Analysis 

[119] The Environment Court’s decision is premised on the notion that the land use 

in Consent U120345.1 is commercial forestry harvesting.  I disagree.  In my view, the 

land use in Consent U120345.1 is more properly characterised as preparatory works 

(with the ultimate goal being commercial forestry harvesting) on the Forestry Block. 
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[120] Therefore, for the reasons that follow, I am persuaded by the Council’s 

interpretation of Consent U120345.1 and answer Questions 2, 5 and 6 accordingly. 

[121] There is no doubt that the purpose of the preparatory works was to prepare the 

Forestry Block for commercial forestry harvesting.  As the authorities to which I have 

already referred make clear, this purpose is something to which I am able to refer to 

assist me in interpreting Consent U120345.1.  However, none of the authorities 

support the proposition that purpose trumps all other considerations, particularly the 

text and any other contents of the application and the resource consent itself.  I 

therefore do not consider it sufficient that the activities in the application for which 

permission was sought were described as being “for the purpose of forest harvesting”.  

[122] In my view, it is significant that the applicant for Consent U120345.1 did not 

expressly seek permission to undertake commercial forestry harvesting — a point 

which I note has not been squarely addressed by Zindia.  Rather, I interpret the 

application for Consent U120345.1 as only expressly seeking permission to undertake 

activities ancillary to commercial forestry harvesting, specifically preparatory works 

on the Forestry Block.  I therefore agree with the Council that the Environment Court 

confused the purpose of the activities for which consent was being sought with the 

activities themselves.  I am unable to artificially import into a resource consent 

permission to undertake an omitted activity (where such permission has not expressly 

been sought in the resource consent application) simply because the occurrence of 

activities in the consent is for the purpose of enabling the omitted activity to occur. 

[123] I am fortified in my view given the complete lack of AEE assessment in the 

resource consent application in respect of forestry harvesting.  In this regard, I do not 

agree with the Environment Court that gaps in AEEs are “not uncommon” and “do not 

necessarily go to the scope of the application itself”.  On the contrary, I consider the 

AEE to be an integral aspect of a resource consent application, a point which was 

reiterated by the Supreme Court in Westfield (New Zealand) Ltd v North Shore City 

Council.93  This is because ss 95D (which relates to how a territorial authority should 

go about determining whether public notification of a resource consent application is 

                                                 
93  Westfield (New Zealand) Ltd v North Shore City Council [2005] NZSC 17, [2005] 2 NZLR 597. 
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necessary based on potential environmental effects) and 104 (which lists mandatory 

considerations for territorial authorities when considering a resource consent 

application) require a territorial authority to consider the actual and potential effects 

on the environment of allowing the activity and to determine whether these effects are 

more than minor.  This exercise is assisted by the provision of an AEE assessment in 

a resource consent application.   

[124] The AEE in the application in this case considered the environmental effects 

of the proposed activities at the barge site, the log marshalling site, the landing site 

and along the proposed tracks and roads.  It did not, however, make any mention of 

the environmental effects of commercial forestry harvesting itself.  This cannot be 

attributed to an omission.  Rather, it supports the interpretation of the application (and 

therefore Consent U120345.1) as being for preparatory works on the Forestry Block 

only, not for commercial forestry harvesting. 

[125] Nor am I persuaded that the resource consent application and Consent 

U120345.1 included commercial forestry harvesting by virtue of containing a harvest 

map and a map showing the location of the marshalling site and barge ramp.  Viewed 

in context, these maps simply depict the proposed location of the preparatory works 

— the activities for which permission was sought. 

[126] Turning to the conditions ultimately included in Consent U120345.1, I find 

two matters particularly pertinent.  The first is in respect of those conditions that make 

reference to forestry harvesting.  These are conditions 7, 8, 10, 22, 23 and 25.  I agree 

with the Council that aside from condition 25, none of the other conditions directly 

refer to the process of harvesting.  Rather, they refer to forestry harvesting in the 

context of providing a timeframe within which the adverse effects of the preparatory 

works need to be mitigated. 

[127] The second matter specifically concerns condition 25.  I acknowledge that 

condition 25 expressly relates to forestry harvesting.  However, I do not view this 

condition as implying forestry harvesting was within the scope of the application and 

therefore Consent U120345.1.  Rather, it is necessary to read condition 25 in light of 
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the Council’s reasons for granting the application, contained in Consent U120345.6.  

After identifying the issues raised by submitters, the consent states (emphasis added): 

22.  After discussions with these submitters and individual letters to each 

addressing their particular concerns the applicant's forest harvest 

planners requested attendance at a pre-hearing meeting. This meeting 

took place on 27 February 2013 and was attended by four of the 

submitters. Following this and numerous further contacts by 

submitters with the applicant's forest harvest planners and the Council 

processing officer, all rights to be heard in the matter were withdrawn. 

Some of the withdrawals were obtained as a result of the applicant 

agreeing to volunteer certain conditions which will form part of the 

consent granted. It is noteworthy that some of these conditions do not 

relate directly to the activities for which consent has been sought. 

[128] In my view, condition 25 is one of those conditions referred to in the final 

sentence of the quoted paragraph.  The same can be said about condition 26 which 

requires the consent holder to remove or kill all wilding pine trees on Parea Point.  

Reference to such an activity only appears in condition 26 itself and in the issues raised 

by submitters.  It does not appear anywhere else in the consent application or Consent 

U120345.1 itself.  I therefore agree with the Council that the agreed conditions were 

not in the nature of refinements to what was applied for, as the Environment Court 

found. 

[129] The consequence of my interpretation of the resource consent application and 

of Consent U120345.1 itself, having regard to the authorities to which I have referred 

and the principles they establish, is that Consent U120345.1 extended the scope of the 

application.  The application cannot be said to have sought more than permission to 

undertake preparatory works on the Forestry Block.  The fact that those works were 

for the purpose of commercial forestry harvesting cannot transform the application 

from one solely seeking permission to undertake preparatory works into one seeking 

permission to undertake commercial harvesting itself. 

Conclusion 

[130] The Environment Court erred in its interpretation of the scope of the 

application for Consent U120345.1 and Consent U120345.1 itself. 
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[131] Accordingly, the answers to Questions 2, 5 and 6 are as follows: 

(a) Did the Environment Court err in finding that any commercial forestry 

harvesting, or any commercial forestry harvesting beyond that 

necessary to establish the forestry management infrastructure identified 

in the resource consent application's activity description concerning 

earthworks and the triggered regional rules, was expressly allowed by 

Consent U120345.1?  Yes. 

(b) Did the Environment Court err in the application of the concept of 

purpose in interpreting the Consent U120345.1?  Yes. 

(c) Did the Environment Court err in finding the agreed conditions affected 

the scope of Consent U120345.1?  Yes. 

Question 4: Did the Environment Court err by failing to attach appropriate 

significance to the absence of an AEE assessment? 

[132] Given my view on the significance of the absence of an AEE assessment on 

the scope of the resource consent application and therefore on Consent U120345.1, it 

is unnecessary for me to answer Question 4. 

[133] However, I simply note that even if an AEE assessment had been included in 

the resource consent application, the weight to be placed on it, once it is before the 

Environment Court, is a matter for that Court. 

Question 7: Did the Environment Court err in setting aside the abatement notice? 

[134] Because I have found that the Environment Court erred in respect of the issues 

raised by Questions 2, 5 and 6, the answer to Question 7 must consequently be yes. 

Result 

[135] The appeal is allowed.  

[136] The abatement notice is reinstated. 
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Costs 

[137] I invite the parties to agree on costs but failing agreement, direct that the 

Council’s costs submissions (not exceeding 10 pages) are to be filed within 14 days 

of the date of this decision, and Zindia is to have 14 days to reply. 

 

 

 

  

Doogue J 

 
 
Solicitors:  
Tasman Law, Nelson 
Gascoigne Wicks, Blenheim 
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Conclusion [50]

[1] The operator of two existing Montessori schools in Hamilton challenges the

establishment of a third on the ground that a resource consent granted by the local

body is unlawful.

[2] The plaintiff Trust is registered under the Charitable Trusts Act 1957 and

operates two Montessori Pre-Schools in Hamilton.  One in Rimu Street, to the west

of the Waikato River between Fairfield Bridge and the railway, requires no further

mention.  The other is at 56 Cameron Road, just south of the Ruakura Agriculture

Research Centre on the other side of the river.  Children normally attend from the

ages of two to six years when they transfer to Silverdale Normal School which is

nearby and has classes of special character using the Montessori method.

[3] The Trust seeks judicial review of a decision by the Waikato District Council

on 9 November 2005 to grant resource consent allowing Mr and Mrs Bhana to

establish a third Montessori Pre-School on their property south of Hamilton.

It adjoins Newell Road, which leads to the airport and is also to the east of the river.

The Trust’s and the Bhanas’ sites are some six kilometres apart.

[4] The resource consent was sought to permit an existing lavender farming and

retail operation, a permitted activity as a home occupation involving a small scale
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retail business run from home, to be replaced by the proposed Montessori early

childhood centre operating in a former café and gift shop.  The application was to

downsize the lavender retail and remove the café operation, using the existing

facilities with extension of the building from 92 sq m by a further 80 sq m.  It was

envisaged that the pre-school would commence with about ten children and grow

over a period of up to two years to 30 children.

[5] The Trust challenged both the decision of the Council to deal with the

consent as non-notified and also the ultimate resource consent decision which, by

s 104(3)(d) of the Resource Management Act 1991, must not be granted if the

application should have been publicly notified and was not.

The issues

[6] The case turns on the construction and application of ss 93, 94, 104 and 104D

of the RMA.  By s 93 a consent authority must notify an application for resource

consent unless the authority is satisfied that the adverse effects on the environment

will be minor.  By s 94 if notification is not required under s 93 the authority must

serve notice of the application on all persons who, in the opinion of the authority,

may be adversely affected by the activity.  By s 104(3)(a) a consent authority must

not have regard to trade competition when considering an application.  By s 104D a

resource consent for a non-complying activity may be granted only if the adverse

effects will be minor.

[7] At the beginning of the hearing the parties identified the following issues:

a) Whether there was effective delegation of the Council’s powers under

ss 93 to its consents manager, Mr Inskeep.

b) Whether Mr Inskeep actually exercised the s 93 power to determine

that the adverse effects of the activity on the environment would be

minor.
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c) Whether, in the exercise of the s 93 decision, it was lawful to take into

account conditions likely to be imposed by the consent authority.

d) Whether the plaintiff is in trade competition with the second

defendants.

e) Whether the plaintiff is a person who may be adversely affected by

the activity within the meaning of s 94.

f) Whether the Council’s s 104 decision was lawful.

[8] I can deal shortly with most of these.

(a) Was there delegation of Council’s powers?

[9] As to (a), s 34A(1) authorises a council to delegate certain functions and

powers to an employee. An instrument of delegation to Mr Inskeep dated

25 November 2003 was produced.  It was not disputed that it was apt to delegate to

him the ss 93-4 decision-making function.

(b) Was there an exercise of the s 93 power?

[10] As to (b), Mr Inskeep’s evidence that he had personally exercised the

Council’s s 93 power was confirmed by entries in the Council’s printed sheet headed

“Public/limited notification checklist”.  The option of public notification (under s 93)

was struck out in handwriting.  He made and signed a notation of 28 July 2005 that

there should be “limited notification only”. Limitation of notification in such manner

is an immediate consequence of a decision under s 93.  Whether Mr Inskeep should

have made such s 93 decision will be considered under (f).

477



5

(c) Was it lawful in exercising the s 93 discretion to take into account likely
conditions?

[11] As to (c), Mr Hayes argued that it is not lawful in the exercise of the s 93

decision to take into account conditions likely to be imposed under s 108 by the

consent authority.   He cited no authority and did not respond to Mr Muldowney’s

citation to the contrary of Bethwaite v Christchurch City Council (1993) 3 NZPTD

87 (Planning Tribunal, Judge Skelton presiding) at p 8, Elderslie Park Ltd v

Timaru District Council [1995] NZRMA 433, 444 Williamson J and

Aley v North Shore City Council [1998] NZRMA 361, 367 Salmon J.  Each supports

the Council’s argument.

[12] Even if I disagreed with these decisions I would be reluctant in this Court to

disturb settled authority in a sphere of practical everyday importance to the disposal

of resource consent applications.  But I have no doubt that they are correct.  It would

defy common sense if when making the s 93 decision the consent authority could not

have regard to the practical reality of what adverse effects on the environment would

be.  To determine that self-evidently requires consideration of conditions that would

affect such reality.

(d) Was the Trust in trade competition with Mr and Mrs Bhana?

[13] The relevance of the next issue, whether the Trust is in trade competition

with Mr and Mrs Bhana, is that s 104(3)(a) prohibits a consent authority from having

regard to trade competition when considering under s 104 an application for resource

consent.  Mr Hayes submitted that because the plaintiff is a charitable trust providing

educational services it is not in trade.

[14] The Trust’s concern expressed in affidavits supporting the application is the

loss of pupils to the new school. There can be no doubt that the Trust and Mr and

Mrs Bhana are in competition, defined by the Shorter Oxford as “the action of

seeking to gain what another attempts to gain at the same time”.  The further

question is whether theirs is “trade competition”.
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[15] “Trade” can bear the narrow meaning of exchange of goods for goods or

money or the slightly wider sense of business carried on with a view to profit:

Words and Phrases Legally Defined (3rd ed) Vol 4 p 312.  According to the

Shorter Oxford it can also mean:

a. The practice of some occupation, business or profession habitually carried
on, esp. when practised as a means of livelihood or gain; a calling; now usu.
applied to a mercantile occupation and to a skilled handicraft, as dist. from a
profession, and spec. restricted to a skilled handicraft, as dist. from a
professional or mercantile occupation on the one hand, and from unskilled
labour on the other.

b. Anything practised for a livelihood.

[16] The question is whether what the Trust and Mr and Mr Bhana are doing falls

within the term.

[17] That must if possible be judged in accordance the purpose of the RMA:

Interpretation Act 1999 s 5(1).  That is to promote the sustainable management of

natural and physical resources (defined in s 2 RMA as including land and structures):

S 5(1) RMA.  “Sustainable management” is defined by s 5(2).  It includes managing

the use of natural and physical resources in a way which enables people and

communities to provide for their social, economic and cultural wellbeing while

sustaining the potential of the resources to meet foreseeable needs and to avoid or

mitigate adverse effects on the environment.  Section 104(1)(a) requires a consent

authority to have regard to any actual and potential effects on the environment of

allowing the activity; by s 3 “effect” includes any positive or adverse effect; those

provisions are stated broadly.   Offering an alternative outlet for Montessori

education can be said both to qualify in general terms as provision for people’s

social, economic and cultural wellbeing and to constitute competition to an existing

provider.   But is it “trade”?

[18] “Trade competition” is also to be construed within the wider context of

New Zealand law. While there is a good distance to go, there is a clear tendency for

it to move towards becoming a seamless whole, each part developing in sympathy
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with neighbouring parts.1  That trend should where practicable be encouraged. The

common law has long promoted the public interest against restraint of trade:

Burrows, Finn and Todd Law of Contract in New Zealand (2nd ed) pp 452-5

[13.1.9-2].  Section 1A of the Commerce Act 1986 has as its purpose:

…to promote competition in markets for the long-term benefit of consumers
in New Zealand.

It is reasonable to infer that s 104(3)(a) has a similar purpose.

[19] In characterising the respective activities as of “trade competition” or not

I have concluded that what matters is that there be a competitive activity having a

commercial element; not the status of the body carrying on that activity.  So it is

immaterial that the Trust is a charity.  It is unnecessary to consider what might be the

case if the services were provided without reward.  Here fees are charged both by the

Trust and by Mr and Mrs Bhana. Each is carrying on the calling or profession of

providing educational services for reward.

[20] I am satisfied that the competition between the Trust and the Bhanas falls

squarely within s 104(3)(a).  Mr Inskeep and the Council were right to treat it as

irrelevant to their respective  s 99 and 104 decisions.

[21] I add that Mr Muldowney cited three decisions of the Environment Court:

Kuku Mara Partnership v JGM Ltd [2003] NZRMA 251, 257-258 [28]-[34]

Judge Kenderdine), Queenstown Property Holdings Ltd v Queenstown Lake District

Council ([1998] NZRMA 143 18 February 1998 Judge Jackson) and Baker Boys Ltd

v Christchurch City Council [1998] NZRMA 433, 448-9 [46]-[48] Judge Jackson.

None is inconsistent with the approach I have adopted.

(e) Is the Trust a person who may be adversely affected?

[22] Such conclusion answers issue (e): whether the Trust is a person who may be

adversely affected by the activity within the meaning of s 94.  Competition aside, it

                                                
1See discussion in Burrows Statute Law in New Zealand (3rd ed 2003) 369-374.
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is not arguable that the Trust could be adversely affected by an activity

six kilometres away.

[23] There remains the final issue (f): whether the Council’s decision was lawful

in terms of ss 104 and 104D.

(f) Was the decision lawful in terms of ss 104 and 104D?

[24] The essential question is whether the adverse effects of Mr and Mrs Bhana’s

school on the environment would be not more than minor.  It governs the validity

both of the s 93 decision and of the Council’s decision under ss 104 and 104D.

[25] The meaning of that concept has been discussed by the Supreme Court in

Discount Brands Ltd v Westfield New Zealand Ltd [2005] 2 NZLR 597 and by this

Court in Progressive Enterprises Ltd v North Shore City Council (2005) ELRNZ

421, [2006] NZRMA 72 and in Northcote Mainstreet Incorporated v North Shore

City Council [2006] NZRMA 137.

[26] In Progressive Enterprises I expressed the view that in considering these

matters:

[73] The subject matter points to a need for close appraisal by this
Court… At the s 93 stage any real doubt whether the development would
have more than minor adverse effects must be resolved in favour of the
environment by requiring notification.

[27] In Northcote Mainstreet at [110] Lang J decided that amendments to the

RMA did not affect the statement of principle by Blanchard J in Discount Brands:

[114]…the information in the possession of the consent authority must be
adequate for it: (a) to understand the nature and scope of the proposed
activity as it relates to the district plan; (b) to assess the magnitude of any
adverse effect on the environment; and (c) to identify the persons who may
be more directly affected.  The statutory requirement is that the information
before the consent authority be adequate. It is not required to be
all-embracing but it must be sufficiently comprehensive to enable the
consent authority to consider these matters on an informed basis.
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The information available at the time of notification

[28] Mr Muldowney pointed to the following information available to the Council

when on 28 July 2005 it made its decision on notification:

• Application for land use consent form which describes proposed activity,
site, whether other consents required, site plan, map, written report from
applicant detailing existing use, proposed building renovations, intended
activity, size and scale of activity, hours/days of operation, assessment
of environmental effects – building, car parking and traffic, signage;

• Separate information sheet… addressing checklist of significant
environmental issues ;

• Internal report from first defendant’s environmental health officer dated
3 June 2005 setting out a report on noise effects and proposed conditions
of consent ;

• Response to s 92 request dated 7 June 2005 from applicant detailing
expected staff numbers, expected vehicle numbers, car parking and floor
plan;

• Internal report from first defendant’s roading services group assessing
roading issues and proposed conditions of consent ;

• Internal report from first defendant’s utilities department setting out
assessment of drainage/storm water/waste water/effluent issues and
proposed conditions of consent ;

• Map showing adjoining land owners who may be potentially affected by
the proposed activity ;

• Written approvals from a range of potentially affected neighbours which
sets out a covering letter from the applicant with detail of the proposed
activity ;

• Advice from Transit New Zealand that the proposed activity will not
adversely affect the State Highway network;

• Photographs of the site ;

• Advice from potentially affected neighbour of concerns regarding
traffic, noise, amenity;

• Further information from the applicant on vehicle numbers and traffic
effects, ages of children and hours of operation;

• Advice from potentially affected neighbour on concerns regarding
right-of-way and road generally;
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• Extracts from the applicant’s building consent application including the
car parking layout, floor plan which had a bearing on traffic, rural
amenity and noise effects;

• Report from first defendant’s utility group that the only site hazard was
that of unconsolidated sediments on site.

[29] That material may be thought to satisfy Blanchard J’s test.  But the Trust

challenged it, submitting that the Council’s own file raised real doubt as to whether

the development would have no more than minor adverse effects.

Ms Hall’s report of 12 September 2005

[30] Mr Hayes placed at the forefront of his argument a report dated 12 September

2005 prepared by Ms Hall, a Council planner, for the s 104 hearing.  He submitted

that it established that at that date the application could not be dealt with as non-

notified.  It follows, he submitted, with stronger force that there can have been no

justification for the July decision not to notify.

[31] I have added italicised and numbered headings to the following passages

from the report:

[(1) Conclusion]

2.4 I have reviewed the assessment of effects, and visited the site and I
disagree with the applicant’s assessment and I believe that the magnitude
and extent of the effects are more than minor.

[(2) Application processed via limited notification because effects more than
minor]

2.5…this application has been processed via limited notification as the
adverse effects are considered to be more than minor…

[(3) The site: potential to create an out of context area; impact more than
minor]

4.3… The activity proposed has the potential to create an area which
although [it] uses a[n] established building is out of context with surrounding
activities due to the additional features such as car parking, outdoor play area
and traffic which would not normally be a feature of this environment.
The impact of the proposal is considered more than minor for this activity.

…
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[(4) Traffic and safety concerns]

9.0.5… The proposed School has the potential to grow in size and scale in
the future, creating traffic congestion and safety concerns on Newell Road.
Allowing such an activity within the Country Living Zone has the capability
for cumulative adverse effects to arise and place extra pressure on existing
infrastructure.

…

[(5) Effect on rural character and amenity]

9.0.22 The proposed School is to be located in the rural zone, away from
existing infrastructure…

Locating a small School on Newell Road, an isolated area, which is
predominantly rural in character adversely affects the rural visual character
and amenity due to the density of such buildings.

…

[(6) Result: Application should be declined]

7 RECOMMENDATION

As a Non-Complying Activity Section 104D states that Council may grant
consent or refuse consent to the applicant’s proposal, and if granted, impose
conditions under Section 108.  Having reviewed the applicant’s proposal,
I recommend that the application be declined subject to the reasons detailed
below.

1 The proposed development would adversely affect the visual
character and amenity values of the surrounding area as the proposal
proposes an educational facility that is not compatible with the
density or nature of existing development and in the area.

2 Council are not satisfied that any adverse effects derived from
traffic, noise and the appearance of the site are considered to be
minor and can be effectively mitigated to ensure that the surrounding
community are not adversely affected.

3 In terms of Section 9 of the Operative District Plan, the proposal is
not consistent with the objectives and policies relating to the rural
zone and in particular Objectives 9.0.3 and 9.0.6.  The proposal will
not retain rural amenity values as defined by the Objectives and
Policies.

3 Having regard to section 104D of the Resource Management Act
1991, the applicant has not adequately demonstrated that the
statutory test can be met.  The creation of an Early Childhood Centre
has the potential to result in a level of density that is not anticipated
under the provisions of Section 9 and is likely to result in reverse
sensitivity effects.  Accordingly, the effects of the development
would be more than minor, and inconsistent with the provisions of
the Operative District Plan and the Proposed District Plan.
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6 The screen planting is not expected to reduce the potential for noise
nuisance and visual detraction from the amenity of the neighbouring
properties.

7 The Proposed Waikato District Plan was notified on 25th September
2004 and submissions closed on 11th February 2005.  The initial
Summary of Submissions has been released, however submissions
made on the rules contained within the Proposed Plan relevant to this
application are still under consideration.  Therefore when assessing
this application little weight has been given to the Country Living
provisions of the Proposed District Plan when determining this
application.

The decision of the Council

[32] The application was heard on 21 September 2005 and adjourned to enable the

applicants to obtain further information. The Hearings Committee of five councillors

resumed deliberation on 2 November 2005 reserving its decision.  In summarising its

decision of 9 November 2005 I have used the headings added to Ms Hall’s report.

(1)  Conclusion; (6) Result

[33] The committee resolved to grant land use consent to the application for a

non-complying activity subject to conditions.

(3) The site: potential to create an out of context area; impact more than minor;
(5) Effect on rural character and amenity

[34] The reasons for decision were that the granting of consent reflected the

gradual transformation of the Tamahere area which was in a process of continuous

evolution through ongoing subdivision and development.  The committee considered

that the barn was an existing accessory building complying with the provisions of the

rural zone.  In terms of visual amenity, it was similar in scale and appearance to

other accessory buildings in the neighbourhood.  The committee imposed a condition

of 1.8 m fencing to reduce the potential for noise nuisance and to avoid visual

detraction from the amenity of neighbouring properties.
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(4) Traffic and safety concerns

[35] The noise was the primary concern of neighbouring property owners.

The committee placed a noise and review condition on the consent.  They paid

regard to existing noise levels at the site which were considerable because of traffic

movements and aeroplanes flying overhead.  The committee was satisfied that any

adverse environmental effects would derive from traffic noise and the appearance of

the site.  These were assessed to be minor and able to be effectively mitigated by

consent conditions.  The traffic using the school would entail vehicle movements

against existing traffic flows, effects that would be no more than minor.

[36] In assessing the application little weight was given to the Country Living

provisions of the District Scheme which had been notified on 25 September 2004 but

submissions were still under consideration.

[37] The points raised by Ms Hall were therefore dealt with by the Committee but

on an ex parte basis – without the “inclusive and democratic procedures” of public

participation that attend a notified hearing: see Progressive Enterprises [61] and

[84].

[38] The remaining question is whether the evidence as a whole raises “any real

doubt whether the development would have more than minor adverse effects”:

Progressive Enterprises [73].

The evidence of Mr Inskeep

[39] The report was the subject of comment in Mr Inskeep’s affidavit in reply.

I advised Mr Hayes that if he wished to challenge that evidence he must do so by

cross-examination.  Mr Hayes elected to call for Mr Inskeep and cross-examine him.

[40] In his affidavit Mr Inskeep challenged as incorrect Ms Hall’s statement [2]

that the application “ha[d] been processed via limited notification as the adverse

effects are considered to be more than minor”.  I accept Mr Inskeep’s evidence.
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Limited notification is a consequence of a s 93 decision that the effects are

considered to be not more than minor.

[41] He also challenged Ms Hall’s view expressed shortly before the consent

hearing ([1] and [6]) that the adverse effects were in fact more than minor and the

application must therefore be declined.  He was cross-examined on that point by

Mr Hayes.  Because of the public importance of a correct decision as to notification

I then explored with Mr Inskeep the issues on which Ms Hall and Mr Inskeep were

divided.  I have concluded that his evidence passes the “close appraisal” test to

which it was subjected and that the Council succeeds on the final issue.

[42] The reasons in summary are those provided by the Committee which were

elaborated by Mr Inskeep in response to Ms Hall’s report.

(3) The site: potential to create an out of context area; impact more than minor

[43] The Council’s reasons described the Tamahere area as continuously changing

and evolving and the consent as reflecting the gradual transformation.  Mr Inskeep

advised that the existing use of the site as a home occupation for a commercial

lavender garden entailed only a slight modification to one side, being a permitted

activity by way of bulk and location requirements of the plan.  So the effect was

already established.  The increased number of children (up to 30) and the provision

of playground equipment could not significantly jeopardise the environment.

The rural environment of Tamahere already has a number of facilities with

playground amenities as well as established primary schools and other childcare

facilities.

[44] The evidence supports both Mr Inskeep’s decision not to notify on the ground

advanced by Ms Hall and the Committee’s conclusion as to the transformation of the

Tamahere area.
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(4) Traffic and safety concerns

[45] The Committee was satisfied for the reasons they gave that traffic effects

would be no more than minor.  Mr Inskeep referred to a letter from Transit

New Zealand and a report from the Council’s technical roading engineer supporting

the proposal.  There was a substantial basis for both Mr Inskeep and the Committee

to reach their respective conclusions on this topic.

(5) Effect on rural character and amenity

[46] The Committee’s reference to the change of locality has been referred to.

Mr Inskeep deposed that proposed amendments to the District Plan will allow higher

residential development on a rural residential scale.  Mr Inskeep considered that

Ms Hall’s comments were the expression of an opinion and were interpretative.

[47] There is a solid basis for the Committee’s and Mr Inskeep’s conclusions.

Decision

[48] While the Court will closely appraise a challenged s 93 decision, it is the

Council or its delegate which Parliament has nominated as the decision-maker.

Provided there is a solid basis for each decision the Court has no justification to

interfere with it.  The Trust’s evidence and argument has not satisfied me that either

Mr Inskeep’s s 93 decision or the Hearings Committee’s rejection of Ms Hall’s

advice in making its decision under ss 104 and 104D gives rise to real doubt as to its

validity.

[49] It follows that the challenge to the Council’s decision fails.

Conclusion

[50] The application is dismissed.
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[51] Memoranda as to costs may be filed by the Council within ten days and the

Trust in reply within a further ten days.  If Mr and Mrs Bhana seek a separate order

as to their costs they must file a memorandum within ten days. The authorities are

collected in Helmbright v Environment Court (No. 2) [2005] NZRMA 49 and in

Progressive Enterprises Ltd v North Shore City Council HCAK CIV-2004-404-7139

22 December 2005.

___________________________

W D Baragwanath J
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[1981] 

[HOUSE O F LORDS] . A 

N E W B U R Y DISTRICT C O U N C I L . . . . R E S P O N D E N T S 
AND 

S E C R E T A R Y O F STATE F O R T H E E N V I R O N M E N T APPELLANT 

N E W B U R Y DISTRICT C O U N C I L . . . . RESPONDENTS B 

AND 
I N T E R N A T I O N A L SYNTHETIC R U B B E R CO. LTD. APPELLANTS 

[CONJOINED APPEALS] 

1980 Jan. 14, 15, 16, 17, 21, 22; Viscount Dilhorne, Lord Edmund-Davies, C 
Feb. 28 Lord Fraser of Tullybelton, 

Lord Scarman and Lord Lane 

Town Planning — Planning permission — Conditions — A ircraft 
hangars used, for storage of vehicles—Planning permission to 
use for storage of synthetic rubber—Whether necessary— 
Condition attached that buildings to be demolished by specified _ 
date—Whether valid—Whether hangars used as " repository " " 
—Whether grant of planning permission extinguishing existing 
use rights—Town and Country Planning Act 1971 (c. 78), 
ss. 29 (1), 30 (1) 1—Town and Country Planning (Use Classes) 
Order 1950 (S.I. 1950 No. 1131), art. 3.(1), Sch.3 

In 1941 land in open country was requisitioned by the 
Crown for use as an airfield. Two large hangars were built. 
The airfield remained operational until 1947. After 1947 the E 
hangars were used by the Ministry of Agriculture to store 
food supplies and from 1955 to 1959 they were used for storing 
civil defence vehicles by the Home Office. The surrounding 
area was restored to agricultural use and in 1959 family 
trustees were granted planning permission.to use the hangars 
to store fertilisers and corn on condition that they were 
removed by the end of 1970. In' 1961 the. trustees bought 
the freehold from the Crown and granted a 40-year lease F 
back to the Crown at a nominal rent. . 

. A rubber company, I.S.R., then applied for permission to 
use'the hangars " a s warehouses for the storage of synthetic 

1 Town and Country Planning Act 1971, s. 29: "(1) . . . where an application 
is made t e a local'planning authority for planning permission, that authority, in 
deajing with the application, shall'have regard to the provisions of the development 
plan . . . and to any other material considerations, and—(a) . . . may grant planning G 
permission, either unconditionally or subject to such conditions as they think fit. . . ." 

S. 30: "(1) Without prejudice to the generality of section 29 (1) . . . conditions 
may be .imposed on the grant of planning permission thereunder— ...(b) for 
requiring the removal of any buildings or works authorised by the permission, 
or the discontinuance of any use of land so authorised, at the end of a specified 
period. . . . " . - . - . . . > • • 

2 Town and Country Planning (Use Classes) Order 1950, art. 3 : "(1) Where a 
building or other land is used for a purpose of any class specified in the Schedule 
to this Order, the use of such building or other land for any other purpose of the H 
same class shall not be deemed for the purposes of the Act to involve development 
of the land." 

Sch.: " . . . Class X. Use as a wholesale warehouse or repository for any 
purpose." 
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rubber" and on May 31, 1962, I.S.R. were given planning 
A permission for the. use of the two. hangars as warehouses 

on condition the buildings were removed " at the expiration 
of the period ending December. 31, 1972." Having obtained 
planning permission, I.S.R. in July 1962 bought the two 
hangars and the 40-year lease from the Crown at an auction. 
The particulars of sale at the auction referred to the develop
ment plan and the local planning authority's general policy 
to secure removal of war-time buildings. In November 1970 

B I.S.R. applied for a 30-year extension of their permission 
which was due to expire in December 1972. In January 1971 
the extension application was refused as it conflicted with the 
development plan in " an area of outstanding natural beauty." 

I.S.R. continued to use the hangars after the end of 1972 
and did not remove them. In November 1973 the local 
authority served two enforcement notices. I.S.R. appealed to 
the Secretary of State, who after a public inquiry held that 

** the condition for the hangars' removal was invalid under the 
Town and Country Planning Act 1971 because it was 
extraneous to the proposed use. The Divisional Court dis
missed the local authority's appeal against the quashing of 
the enforcement notices. On appeal, the Court of Appeal 
allowed the appeal. 

On appeal by the Secretary of State and I.S.R.: — 
Q Held, allowing the appeals, (1) that I.S.R. did not require 

the grant of planning permission for their intended use of 
the hangars in 1962 since the use by the Home Office of the 
hangars after 1955 for storing civil defence vehicles was use 
as a "reposi tory" within the meaning of Class X of the 
Schedule to the Town and Country Planning (Use Classes) 
Order 1950 and that therefore their use by I.S.R. in and 
after 1962 as a wholesale warehouse for the storage of synthetic 

p rubber involved no material change of user but was an existing 
use (post, pp. 597A-D, 602C-E , 605A-C, F-G, 6 1 4 F — 6 1 5 C , 
624C-E) . 

Dicta of Havers J. in Horwitz v. Rowson [I960] 1 W.L.R. 
803, 810, and of Lord Denning M.R. in G. Percy Trentham 
Ltd. v. Gloucestershire County Council [1966] 1 W.L.R. 506, 
512, C.A. disapproved. 

(2) That where the grant of planning permission, whether 
p it be permission to build or for a change of use, was of such 

a character that the implementation of the permission led to 
the creation of a new planning unit existing use rights attaching 
to the former planning unit were extinguished; but that in the 
present case the grant of planning permission in May 1962 did 
not create a new planning unit, and that accordingly, I.S.R. 
were not precluded from relying on the existing use rights 
attaching to the site (post, pp. 5 9 7 E - F , 598H—599c, 603A, 

Q 606E—607B, 617G—618D, 626C-F) . 
Prossor v. Minister of Housing and Local Government 

(1968) 67 L.G.R. 109, D.C. and Petticoat Lane Rentals Ltd. 
v. Secretary of State for the Environment [1971] 1 W.L.R. 
1112, D.C. considered. 

(3) That in any event, even if planning permission had been 
necessary for the use by I.S.R. of the hangars, in the circum
stances of the present case the condition for their removal 

IT did not fairly or reasonably relate to the permitted develop-
ment and was therefore void (post, pp. 601D-E , 602F-G, 6 0 9 F - G , 
621F-G, 628G—629B) . 

Per curiam^ For conditions attached to the grant of a 
planning permission to be intra vires and valid the conditions 
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imposed must be for a planning purpose and not for any 
ulterior one and they must fairly and reasonably relate to the A 
development permitted. Also they must not be so unreasonable 
that no reasonable planning authority could have imposed 
them (post, pp. 599H—600A, 607F—608C, 618F—619A, 627A-E) . 

Pyx Granite Co. Ltd. v. Ministry of Housing and Local 
Government [I960] A.C. 260, H.L.(E.) considered. 

Decision of the Court of Appeal [1978] 1 W.L.R. 1241; 
[1979] 1 All E.R. 243 reversed. 

B 
The following cases are referred to in their Lordships' opinions: 
Associated Provincial Picture Houses Ltd. v. Wednesbury Corporation 

[1948] 1 K.B. 223; [1947] 2 All E.R. 680, C.A. 
City of London Corporation v. Secretary of State for the Environment 

(1971) 23 P. & C.R. 169. 
East Barnet Urban District Council v. British Transport Commission ^ 

[1962] 2 Q.B. 484; [1962] 2 W.L.R. 134; [1961] 3 All E.R. 878, 
D.C. 

Fawcett Properties Ltd. v. Buckingham County Council [1961] A.C. 636; . 
[1960] 3 W.L.R. 831; [1960] 3 All E.R. 503, H.L.(E.). 

Gray v. Minister of Housing and Local Government (1969) 68 L.G.R. 
15, C.A. 

Hall & Co. Ltd. v. Shoreham-by-Sea Urban District Council [1964] 1 _. 
W.L.R. 240; [1964] 1 All E.R. 1, C.A. u 

Horwitz v. Rowson [1960] 1 W.L.R. 803; [1960] 2 All E.R. 881. 
Kingston-upon-Thdmes Royal London Borough Council v. Secretary of 

State for the Environment [1973] 1 W.L.R. 1549; [1974] 1 All E.R. 
193, D.C. 

Kingsway Investments {Kent) Ltd. v. Kent County Council [1971] A.C. 
72; [1970] 2 W.L.R. 397; [1970] 1 All E.R. 70, H.L.(E.). 

Leighton and Newman Car Sales Ltd. v. Secretary of State for the ^ 
Environment (1976) 32 P. & C.R. 1, C.A. 

Mixnam's Properties Ltd. v. Chertsey Urban District Council [1965] A.C. 
735; [1964] 2 W I . R . 1210; [1964] 2 All E.R. 627, H.L.(E.). , 

Mounsdon v. Weymouth and Melcombe Regis Borough Council [1960] 
1 Q.B. 645; [1960] 2 W.L.R. 484; [1960] 1 .All E.R. 538, D.C. 

Petticoat Lane Rentals Ltd. v. Secretary of State for the Environment 
[1971] 1 W.L.R. 1112; [1971] 2 All E.R. 793, D.C. F 

Prossor v. Minister of Housing and Local Government (1968) 67 L.G.R. 
109, D C . 

Pyx Granite Co. Ltd. v. Ministry of Housing and Local Government 
[1958] 1 Q.B. 554; [1958] 2 W.L.R. 371; [1958] 1 All E.R. 625, 
C.A.; [1960] A.C. 260; [1959] 3 W.L.R. 346; [1959] 3 All E.R. 1, 
H.L.(E.). 

Reg. v. Hillingdon London Borough Council, Ex parte Royco Homes G 
Ltd. [1974] Q.B. 720; [1974] 2 W.L.R. 805; [1974] 2 All E.R. 
643, D.C. 

Swallow and Pearson v. Middlesex County Council [1953] 1 W.L.R. 
422; [1953] 1 All E.R. 580. 

Trentham (G. Percy) Ltd. v. Gloucestershire County Council [1966] 1 
W.L.R. 506; [1966] 1 All E.R. 701, C.A. 

H 
The following additional cases were cited in argument: 
Bendles Motors Ltd. v. Bristol Corporation [1963] 1 W.L.R. 247; [1963] 

1 All E.R. 578, D.C. 
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Brayhead (Ascot) Ltd. v. Berkshire County Council [1964] 2 Q.B. 303; 
A [1964] 2 W.L.R. 507; [1964] 1 All E.R. 149, D.C. 

Calcaria Construction Co. (York) Ltd. v. Secretary of State for the 
Environment (1974) 72 L.G.R. 398. 

Cozens v. Brutus [1973] A.C. 854; [1972] 3 W.L.R. 521; [1972] 2 All 
E.R. 1297, H.L.(E.). 

Emma Hotels Ltd. v. Secretary of State for the Environment (1979) 250 
E.G. 157, D.C. 

B Essex Construction Co. Ltd. v. East Ham Borough Council (1963) 61 
L.G.R. 452, D.C. 

Halsall v. Brizell [1957] Ch. 169; [1957] 2 W.L.R. 123 ; [1957] 1 All E.R. 
371. 

Howard v. Secretary of State for the Environment [1975] Q.B. 235; 
[1974] 2 W.L.R. 459; [1974] 1 All E.R. 644, C.A. 

Ives (E.R.) Investment Ltd. v. High [1967] 2 Q.B. 379 ; [1967] 2 W.L.R. 
C 789; [1967] 1 All E.R. 504, C.A. 

Kruse v. Johnson [1898] 2 Q.B. 91, D.C. 
Lissenden v. C.A.V. Bosch Ltd. [1940] A.C. 412; [1940] 1 All E.R. 425, 

H.L.(E.). 
LTSS Print and Supply Services Ltd. v. Hackney London Borough 

Council [1975] 1 W.L.R. 138; [1975] 1 All E.R. 374, D.C; [1976] 
Q.B. 663; [1976] 2 W.L.R. 253; [1976] 1 All E.R. 311, C.A. 

D Miller-Mead v. Minister of Housing and Local Government [1962] 2 
Q.B. 555; [1962] 3 W.L.R. 654; [1962] 3 All E.R. 99, D.C. 

Slattery v. Nay lor (1888) 13 App.Cas. 446, P.C. . . . 
Slough Estates Ltd v. Slough Borough Council (No. 2) [1971] A.C. .958; 

[1970] 2 W.L.R. 1187; [1970] 2 All E.R. 216, H.L.(E.). 
Tessier v. Secretary of State for the Environment (1975) 31 P. & C.R: 

161, D.C. 
p Town Investments Ltd. v. Department of the Environment [1978] 

A.C. 359; [1977] 2 W.L.R. 450; [1977] 1 All E.R. 813, H.L.(E.). . 
Western Fish Products Ltd. v. Penwith District Council (1978) 77 L.G.R. 

185, C.A. 
Young v. Bristol Aeroplane Co. Ltd. [1946] A.C. 163; [1946] 1 All E.R. 98, 

H.L.(E.). 

p APPEALS from the Court of Appeal. 
These were appeals by leave of the House of Lords by the appel

lants, the Secretary of State for the Environment and the International 
Synthetic Rubber Co. Ltd., from an order dated July 14, 1978, of the' 
Court of Appeal (Lord Denning M.R., Lawton and Browne L.JJ.) 
allowing an appeal by the respondents, the Newbury District Council 
from an order dated February 18, 1977, of the Divisional Court of the 

G Queen's Bench Division (Lord Widgery C.J., Michael Davies and 
Robert Goff J J.). By that order the motion of the respondents that a 
decision of the appellant, the Secretary of State for the Environment 
dated July 24, 1975, be remitted to the Secretary of State for re-hearing 
and determining together with the opinion or direction of the Divisional 
Court was dismissed. 

TJ The facts are set out in their Lordships' opinions. 

David Widdicombe Q.C. and Anthony Anderson for the appellant 
company. There are three issues in this appeal: (1) The validity of the 
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condition. (2) Whether planning permission was needed in view of Class X 
of the Use Classes Order. (3) What has been termed " blowing hot and 
cold." 

(1) It is not disputed that if the condition is invalid the whole planning 
permission goes. Then the question arises whether an enforcement notice 
can be served? The answer is in the negative because of the date when 
it was served. The Court of Appeal held that the condition was valid. 
In summary, the appellant's contention is that it is invalid because it does B 
not fairly and reasonably relate to the permitted development. The con
dition must relate to the use of the hangars as warehouses but this 
condition goes far beyond that. 

(2) This raises the question whether there was any need for planning 
permission at all. This involves consideration of the Town and Country 
Planning (Use Classes) Order 1950, article 3, Schedule, Class X. Class X of c 
the Order of 1950 combined Classes X and XI of the Town and Country 
Planning (Use Classes) Order 1948. This makes it plain that in the Order 
of 1950 " wholesale " in the expression " use as a wholesale warehouse or 
repository" is confined to warehouse. "Repository" does not connote 
storage of articles exclusively for business purposes. 

(3) Where there are existing use rights and planning permission is not 
necessary, whether the appellants nevertheless are bound by the maxim: D 
qui sentit commodum sentire debet et onus; he who takes the benefit must 
also take the burden. It is said that the appellants are precluded from 
relying on existing use rights in Class X as they had taken up and im
plemented the permission granted to them in May 1962. This is a false 
point because there is no way of ascertaining which of the two alternatives 
the appellants acted under, namely, whether they went by way of relying g 
on their existing use rights or under the permission granted to them. In 
the case of building operations it is plain whether a person is acting under 
a planning permission for the physical evidence can be seen, namely, the 
bricks and mortar. Alternatively, where there are existing use rights and 
also there is planning permission how can it be said that a person has 
taken the benefit of that permission when he does not need it? 

The following statutory provisions give the necessary background to 
this appeal: the Town and Country Planning Act 1971, sections 22 (1) 
(2) (/), 23 (1) (5) (6), 24 (1).(2) (b) (4), 25, 27, 29 (1), 30 (1) (a) (b) (2), 
33 (1) (2), 36 (1) (3), 51 (1) (4), 52 (1) (2), 53 (1), 87 (1) (2) (3) (4), 88 (1) 
(b) (d) (3), 89 (1), 91, 170 (1) (2), 246, 266 (1) (b) (2) (3) (7), 290. 

(1) For a condition imposed pursuant to section 29 (1) the Act of 1971 
to be intra vires a local planning authority and valid it must satisfy three G 
tests: (i) it must fairly and reasonably relate to a planning purpose; (ii) 
it must fairly and reasonably relate to the permitted development, and 
(iii) it must not be so unreasonable that no reasonable planning authority 
could have imposed it (see Associated Provincial Picture Houses Ltd. v. 
Wednesbury Corporation [1948] 1 K.B. 223). 

The first and second tests stem from the statute: see section 29 which JJ 
is concerned with the determination of applications for planning per
mission. As to the second test, section 29 is in Part III of the Act relating 
to control of development and development is defined in section 22. 
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. Section 29 is dealing with control of development in particular cases—the 
development which is the subject of the application in question, for example. 
The decision is a decision on the application and in this case any conditions 
imposed must fairly and reasonably relate to the use of.the land in ques
tion. Section 30 (1) is helpful as being illustrative of what Parliament 
intended to come within section 29 albeit section 30 commences with the 
words, "Without prejudice to the generality of section 29 (1) of this Act: 

B . . ." It is inherent in section 29 that any condition imposed must 
relate to the permitted development. To impose a condition as in the 
present case that at the end of the relevant period the buildings must be 
removed is to impose a condition which is not connected with the permitted 
development; it is not related to user. It is pertinent to contrast the language 
of section 29 with that of section 33 (2) where the planning authority can 
specify the use for which the building may be used. 

The first reported case relating to imposed conditions is Pyx Granite 
Co. Ltd. v. Ministry of Housing and Local Government [1958] 1 Q.B. 
554, 572, where Lord Denning laid down the proposition that for " condi
tions, to be valid," they " must fairly and reasonably relate to the per
mitted development." The actual decision was reversed on appeal [1960] 
A.C. 260 on the ground that the development in question was allowed 

D under a private Act but, as Lord Reid stated in Mixnam's Properties Ltd. 
v. Chertsey Urban District Council [1965] A.C, 735, 751, Lord Denning's 
formulation of the law was approved by this House in Fawcett Properties 
Ltd. v. Buckingham County Council [1961] A.C. 636. 

Reliance is placed on Hall & Co. Ltd. v. Shoreham-by-Sea Urban Dis
trict Council [1964] 1 W.L.R. 240 in that it confirms the three tests and 

p affords a good example of the third test. The language of section 29 (1) would 
appear to be in the widest terms but that the power to impose conditions 
is subject to limitations is made manifest in the speech of Lord Reid in 
Kingsway investments {Kent) Ltd. V. Kent County Council [1971] A.C. 72, 
86. The condition imposed in City of London Corporation v. Secretary 
of State for the Environment (1971) 23 P. & C.R. 169 satisfied all three 
tests. Kingston-upon-Thames Royal London Borough v. Secretary of 

F State for the Environment [1973] 1 W.L.R.: 1549 supports the three tests. 
True, the first test is not explicitly mentioned because it was not necessary 
so to do but the other two are expressly mentioned at p. 1553, In Reg. 
v. Hillingdon London Borough Council, Ex parte Royco Homes Ltd. 
[1974] Q.B. 720 the conditions were held invalid because they could not 
satisfy the first test. 

G (2) The use of the hangars by the Home Office was use as a repository 
and so was its previous use for the storage of fertilisers and the appellant's 
use of them is as a wholesale warehouse. All these uses are in the same 
class—Class X. Therefore there was no change of user involving develop
ment requiring planning permission. For the general accepted meaning of 
"repository," see the Shorter Oxford English Dictionary, 3rd ed. (1944), 

TT p. 1707: '" A vessel, receptacle, chamber, etc., in which things are, or may 
be placed, deposited, or stored." Havers J.'s definition in Horwitz v. 
Rowson [1960] 1 W.L.R. 803, 810, in confining it to a building used for 
storage " in the course of a trade or business" was wrong and was un-
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necessary for the decision in that case. The appellants have no quarrel 
with Lord Denning M.R.'s definition in G. Percy Trentham Ltd. y. 
Gloucestershire County Council [1966] 1 W.L.R. 506, 512 provided that 
the concluding words in brackets are omitted: "A repository means a 
place where goods are stored away, to be kept for the sake of keeping 
them safe (as part of a storage business)." Calcaria Construction Co. 
(York) Ltd. v. Secretary of State for the Environment (1974) 72 L.G.R. 
398 does not carry the matter any further. In any event, as Town Invest- B 
ments Ltd. v. Department of the Environment [1978] A.C. 359 shows, 
that use by a Government department is a business use. 

(3) " Blowing hot and cold." This principle stems from the judgment 
of Lord Denning M.R. Lawton L.J. held that it was not necessary to 
decide this question and Browne L.J. disagreed with the Master of the 
Rolls on this issue. Browne L.J.'s formulation of the principle is correct c 
in that it can only apply in circumstances such as those that pertain in 
Prossor v. Minister of Housing and Local Government (1968) 67 L.G.R. 
109. 

It is a well established principle of planning law that a person who has 
been granted planning permission is not prevented from subsequently 
contending that no such permission was necessary by reason of existing 
use rights: see Swallow and Pearson v. Middlesex County Council [1953] D 
1 W.L.R. 422; Mounsdon v. Weymouth and Melcombe Regis Borough 
Council [1960] 1 Q.B. 645; Miller-Mead v. Minister of Housing and Local 
Government [1962] 2 Q.B. 555; Essex Construction Co. Ltd. v. East Ham 
Borough Council (1963) 61 L.G.R. 452; Pyx Granite Co. Ltd. v. Ministry 
of Housing and Local Government [1958] 1 Q.B. 554 and Emma Hotels 
Ltd: V. Secretary of State for the Environment (1979) 250 E.G. 157. E 

As to the cases relied on .by the respondents, Prossor v. Minister of 
Housing and Local Government, 67 L.G.R. 109; Gray v. Minister of 
Housing and Local Government (1969) 68 L.G.R. 15 and Petticoat Lane 
Rentals Ltd. v. Secretary of State for the Environment [1971] 1 W.L.R. 
1112, these are all distinguishable for those cases concern the creation of 
a new planning unit in that they involved the erection of new buildings. 
[Reference was also made to Western Fish Products Ltd. v. Penwith 
District Council (1978) 77 L.G.R. 185.] 

John Newey Q.C. and Christopher Symons for the Secretary of State. 
The role of the Secretaryof State in this appeal is: (1) to defend what he 
understands to be his function in enforcement notice appeals; (2) to 
justify his conclusions in the present case and (3) to make submissions in 
relation to the suggestion that equitable estoppel should apply in planning G 
matters. 

(1) There is no controversy in relation to this question. Appeals in 
respect of enforcement notices are governed by section 88 of the Town and 
Country Planning Act 1971. Before 1960 such appeals lay to magistrates' 
courts. The magistrate's heard the evidence and directed themselves on 
the law and they reached their conclusions. The Act of 1960 allowed the JJ 
Minister to give a decision on the merits. In all other respects the position 
of the Secretary of State is the same as that of magistrates before 1960. 
Under section 246 appeals lie from the Secretary of State to the High 
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. Court but only on points of law. If the Secretary of State is wrong on a. 
point of law the High Court pursuant to R.S.C., Ord. 59, will remit the: 
case to the Secretary of State to apply the law correctly to the facts. 

On the validity of the condition, there is a slightly different approach 
from that of the district council. The three tests which must be applied 
to determine whether the condition is valid are: (i) The condition must 
come within the wording of section 29 (1) of the Act of 1971 as clarified' 

B and illustrated by section 30: Kingsway Investments (Kent) Ltd. v. Kent 
Couniy Council [1971] A.C. 72. This would exclude conditions for non-
planning purposes. Reg. v. Hillingdon London Borough Council, Ex 
parte Royco Homes Ltd. [1974] Q.B. 720 was rightly decided, (ii) The 
condition must fairly and reasonably relate to the permitted development. 
It is conceded that the removal of a building may reasonably relate to the 

Q permitted development, (iii) The condition must be reasonable. In relation 
to the second and third tests the role of the Secretary of State is the same 
as that of the court on the question of reasonableness. Reliance is placed 
on the observations of Lord Denning in Pyx Granite Co. Ltd. v. Ministry 
of Housing and Local Government [1958] 1 Q.B. 554, 572; Fawcett Proper
ties Ltd. v. Buckingham County Council [1961] A.C. 636 and Mixnam's 
Properties Ltd. v. Chertsey Urban District Council [1965] A.C. 735! 

D Section 33 (2) of the Act of 1971 is a useful provision for the planning 
authority and also for a developer. It is possible under this section for 
the planning authority to restrict the use of the land. Without this 
provision a developer who has permission to erect a building would have 
no permission to use the building without making a further application-
for planning permission. But it is a subsection of limited application and' 

£ cannot be used by converse reasoning to support the proposition that the 
local authority can attach a condition to a change of use permission re
quiring the demolition of a building. 

The Secretary of State considered that in the circumstances of the 
present case, where planning permission was sought merely for a change 
of use of existing substantial buildings, that a condition requiring the 
removal of those buildings after the expiration of a specified number of 

* years was not specifically related to the change of use in respect of which 
the planning permission was granted and was unreasonable. He therefore 
concluded that the condition was invalid. The Secretary of State directed 
himself correctly as to the law and having so directed himself he reached 
the correct conclusion on the facts. The judgment of the Divisional Court 
(1977) 75 L.G.R. 608 is supported and in particular the observation of 

G Michael Davies J., at pp. 611-612, that it would be an injustice to the 
freeholder if the buildings were removed. 

The correct method of ridding land of a non-conforming use is to 
proceed under section 51 of the Act of 1971. Parliament intended that this 
procedure should be used and the appropriate compensation paid. Com
pensation may not necessarily be a large amount. It frequently occurs, 

JJ as became the position in the present case, that an applicant has only a 
leasehold interest in the building concerned and thus a condition requiring 
the demolition of that building may well amount to a requirement that the 
applicant commits an act of waste as against-his landlord. 
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j As to existing use rights, the Secretary of State, as his decision letter 
makes plain, expressly directed himself in the terms of Lord Denning M.R.'s 
dictum in G. Percy Trentham Ltd. v. Gloucestershire County Council 
[1966] 1 W.L.R. 506, 512. It is conceded that the dictionary definitions 
of " repository " are against the Secretary of State. But the word has to 
be seen in its context. The three relevant decisions, Horwitz v. Rowson 
[1960] 1 W.L.R. 803; G. Percy Trentham Ltd. V. Gloucestershire County 
Council [1966] 1 W.L.R. 506 and Calcaria Construction Co. (York) Ltd. V. B 
Secretary of State for the Environment, 72 L.G.R. 398, in relation to 
" repository" all import the concept of business usage. This is correct. 
In the Town and Country Planning (Use Classes) Order 1950 a wholesale 
warehouse is in Class X and a repository in Class XI. The 1950 Order 
does not define either warehouse or repository and both are placed in the 
same class—Class X. A wholesale warehouse obviously involves business c 
premises to which goods are delivered and from where goods are des
patched. According to the dictionary a "repository" is a place where, 
for example, archives are kept. But the word " repository " in Class X 
of the 1950 Order is coloured by the words " wholesale warehouse." It 
.is emphasised that this reference to a wholesale warehouse colours the 
description of a repository. " Wholesale warehouse " covers the genus. 

On " blowing hot and cold," the Secretary of State is greatly concerned D 
at the prospect of the importation of this doctrine into planning law: see 
Western Fish Products Ltd. v. Penwith District Council, 77 L.G.R. 185, 
200. Planning is concerned with the development of land and planning 
permission enures to the benefit of land and all persons for the time being 
interested therein: section 33 (1) of the Town and Country Planning Act 
1971. E 

The introduction of equitable estoppel into the planning system will 
result in rights and obligations varying according to the persons concerned 
and depending on such factors as to what certain persons knew or did not 
know at the relevant time. The Secretary of State fears there would be 
much uncertainty and that it would work to the detriment of the ordinary 
citizen and would enormously complicate planning administration. It 
would raise great difficulties for planning officers and planning committees. F 

See the article entitled " Planning Permissions—Blowing Hot and Cold '•' 
in [1979] J.P.L. 815. Reliance is placed on the same cases as those relied 
upon by Mr. Widdicombe Q.C. 

Peter Boy dell Q.C, R. M. K. Gray and James May for the district 
council. The council accept that in order to uphold the judgment of the 
Court of Appeal they must satisfy the House on two issues: (i) that G 
there was an error of law on the part of the Secretary of State and (ii) that 
the Secretary of State was correct in determining that the company had 
no Class'X right. 

Having received planning permission on May 31, 1962, at a time when 
the company had no interest in the land several courses were open to 
them. One was to appeal to the Secretary of State. The company took JJ 
with their eyes open this permission for two months later in July 1962 
they bought a lease of the land at auction and the permission was referred 
;to in the auction particulars. Before the Divisional Court nothing was said 
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j. about the position of the freeholder for the condition imposed was in the 
freeholder's favour. The position of freeholders was first mentioned in 
the judgment of Michael Davies J. in his reserved judgment. 

On validity, section 88 of the Act of 1971 concerns appeals against an 
enforcement' notice. The Secretary of State should have exercised his 
powers under subsections (5) and (6) of section 88. But the Secretary of 
State put it out of his power to vary the condition because he had held as 

B a matter of law that it was a void condition. The question at issue here is: 
what are the functions of the Secretary of State when he is entertaining 
an enforcement notice appeal of this nature and considering a condition? 
The Secretary of State has.a dual function when he is exercising this appel
late jurisdiction, namely (a) he has to consider whether the condition is 
void in law and if he holds it is not void in law then (b) he goes on to 

Q exercise his. functions under section 88 (5) and (6) and considers all the 
circumstances of the case and whether he should substitute another condi
tion. It is vital to keep separate these two functions for the first is a 
quasi-judicial function. The second function is the exercise of the highest 
planning function in this country. This is the heart of the respondent's 
case. In the present case there has been a confusion by the Secretary of 
State and the Divisional Court between these two functions. 

D The Secretary of State should have held that the condition was not 
void in law and then gone on to exercise his powers under section 88 and 
made a decision. If the judgment of the Court of Appeal is upheld then 
the case should be remitted to the Secretary of State with the direction 
that the condition is not void in law and he can then exercise his powers 
under section 88. There is no evidence whatsoever that the Secretary of 

E State has exercised his powers under subsections (5) and (6). 
In determining the validity of a condition there are two tests applic

able, not three as suggested by the appellants: (i) Is the condition imposed 
for a planning purpose? and (ii) is it a condition that no reasonable plan
ning authority could have imposed (the Wednesbury Corporation principle 
[1948] 1 K.B. 223)? Strong reliance is placed on the following example: 

p a local authority has a piece of land not required for fifteen years when 
it is scheduled to be the site of a public library. The local authority allow 
a single-storey building to be erected on the land for use as a warehouse 
with a condition that it must be removed after fifteen years. After ten 
years there is a change of use to a cash-and-carry store. On the appellant's 
argument there could not be imposed a condition for demolition of the 
building because of the change of use! 

O In Fawcett Properties Ltd. v. Buckingham County Council [1961] A.C. 
636, 678, Lord Denning considered that the principles applicable to plan
ning conditions are analogous to those applicable in the by-law cases. In 
those circumstances it follows that the present condition cannot be 
attacked because it cannot be said that the present action of the respon
dents is " fantastic and capricious " : Slattery v. Naylor (1888) 13 App.Cas. 

H 446, 452. The principle laid down in Kriisew. Johnson [1898] 2 Q.B. 91 
can be applied a fortiori to a planning case, namely, that in determining 
the validity of by-laws made by public representative bodies the court 
ought to be slow to hold that a by-law is void for unreasonableness. 
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The Wednesbury Corporation case [1948] 1 K.B. 223 shows that the 
courts are extremely slow to interfere in by-law cases and it follows that 
very rarely should the Secretary of State interfere with a condition im
posed by a local planning authority. 

Cases such as Mixnam's Properties Ltd. v. Chertsey Urban District 
Council [1965] A.C. 735; Kingsway Investments (Kent) Ltd. v. Kent 
County Council [1971] A.C. 72 and Kingston-upon-Thomes Royal London 
Borough Council v. Secretary of State for the Environment [1973] 1 B 
W.L.R. 1549 all suggest that there are but two tests. Further, in the 
Kingsway Investments case [1971] A.C. 72 all their Lordships' speeches 
equated planning conditions with by-laws and referred to Kruse v. John
son [1898] 2 Q.B. 91 as containing the principle to be applied. As to 
the contention that this condition would lead to a loss of rights under 
section 23 (5) of the Act of 1971, it is true that requiring the removal of .-, 
a building at the end of a planning period deprives the applicant of his 
right to resume the former use of the land. The appellants claimed that 
the rights in question were those enjoyed between 1955-1959. But that 
does not avail them for they were illegal rights since all that the Home 
Office had was immunity from proceedings being taken in respect of the 
contravention of previous planning control because the Crown never 
received planning permission. In the circumstances there was an aban- D 
donment of use before 1955 and the observations of Bridge J. in LTSS 
Print and Supply Services Ltd. v. Hackney London Borough Council 
0975] 1 W.L.R. 138, 142F-G are applicable. 

As to waste, if a condition is imposed that the recipient cannot carry 
out then he has a right of appeal against it. ' This point would equally 
apply to a question of operations on land or buildings. E 

It is further said that the condition was void because if the local plan
ning authority wished to have these hangars removed the correct procedure 
was for them to have gone under sections 51 or 52 of the Act of 1971. But 
the fact that the matter could have been dealt with under other provisions 
is nihil ad rem. It is riot a relevant consideration in law that there were 
other methods available to the local planning authority to achieve the p 
same object but involving the payment of compensation under section 51. 
Moreover, it is wholly unrealistic in the present case to suggest that be
cause some kind of statutory agreement might have been reached under 
section 52 it should have been used when no-one considered it relevant 
and all parties considered the condition to be an acceptable way of achiev
ing the local planning authority's known planning objections. The Court 
of Appeal were not satisfied that Berkshire County Council might have G 
achieved the objective of the removal of the hangars by proceeding under 
section 16 of the Berkshire County Council Act 1953. 

As to the meaning of " repository," it is not every use which fits into 
a use class. There are many that do not: Tessier v. Secretary of State for 
the Environment (1975) 31 P. & C.R. 161. The Home Office user was the 
same sui generis user as that in the Tessier case. The Home Office use JJ 
was not within Class X of the Order of 1950 at all. The Secretary of 
.State was entitled so to hold. 

If the ambit of Class X is as wide as the appellant company contend 
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. then a museum would come within Class X, but a museum is specifically 
included in Class XVII. A burial ground is a good example of a repository 
that does not come within the ambit of Class X. This shows that the dic
tionary definition of " repository " cannot be imported as a definition into 
Class X. The word " repository " has been consistently defined by the 
courts as being a building where goods are kept or stored in the course 
of a trade or business: see, for example, G. Percy Trentham Ltd. v. 

B Gloucestershire County Council [1966] 1 W.L.R. 506, 513, per Diplock 
L.J. Further, the definition of " repository " contained in the Order of 
1958 is irrelevant in construing the Order of 1950: see Calcaria Construc
tion Co. (York) Ltd. v. Secretary of State for the Environment, 72 L.G.R. 
398,401, per O'Connor J. 

The Home Office user as storage of civil defence vehicles necessitated 
no traffic to the premises save in the event of a national emergency whilst 

^ the user by the appellant company necessitated a great deal of traffic to 
and from the site. This is what impressed the inspector and the Secretary 
of State. If there is some element on which the Secretary of State could 
find as he did then the authorities show that the courts will not disturb 
his decision without his finding was perverse, in the sense that the evidence 
could not support it: Bendles Motors Ltd. v. Bristol Corporation [1963] 

D 1 W.L.R. 247. Reliance is placed on the observations of Lord Reid in 
Cozens v. Brutus [1973] A.C. 854, 861, 862, that it is a question of fact 
what is the meaning in the ordinary use of the English language of, in the 
present case, the word " repository." Then it has to be considered in its 
context. It is to be noted that not only the Secretary of State but all 
members of the courts below found for the definition of " repository " as 
contended for by the respondents. " Repository " in the present context 

^ has to be construed in a more limited sense than its ordinary natural 
meaning. Whether or not a given use falls within a particular use class is 
a matter of fact and the Secretary of State on that matter of fact will not 
be disturbed by the courts: LTSS Print and Supply Services Ltd. V. 
Hackney London Borough Council [1976] Q.B. 663. 

The purpose of the Use Classes Order is to relieve the developer from 
F seeking planning permission for what would otherwise be a material change 

of use and therefore one would expect to find some similarities between 
the various uses mentioned in a given class. Thus there is a genus in 
Class XI: " Use as a boarding or guest house, a residential club, or a hotel 
providing sleeping accommodation." If Class X was concerned with 
storage per se it would merely have contained the words " a store for any 
purpose." The issue on the present appeal on this question comes down 

® to the meaning of the word " repository " as a question of fact. Was the 
Secretary of State's decision in the present case untenable or perverse or 
so unreasonable that no Secretary of State could have reached it? The 
answer is plainly in the negative. 

On " blowing hot and cold," the argument can be put in three ways: 
(1) as it was adumbrated in Prossor v. Minister of Housing and Local 

H Government, 67 L.G.R. 109. (2) As an application of the maxim, he who 
enjoys the benefit must suffer the burden. (3) Election. 

(1) Hitherto the Prossor principle has only applied to building opera
tions. It has not yet been extended to where there has been a change of 
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development. This issue can-be put in three alternative ways: (a) Where . 
a planning permission is sought, granted and implemented, the planning 
history starts afresh, (b) Alternatively, and more narrowly, the planning 
history starts afresh where the acceptance and implementation of the 
planning permission is inconsistent with reliance on earlier existing use 
rights. In the present case there is an assumption that there was a lawful 
condition for removal of the hangars. Earlier existing use rights, namely, 
as a warehouse or a repository are inconsistent with existing use rights— B 
they are inconsistent with the permission of 1962, because once the hangars 
had been removed clearly there can be no use of the land as a warehouse. 
This is akin to a waiver. This second formulation of the argument is more 
restrictive because some of the cases subsequent to the decision in 
Prossor v. Minister of Housing and Local Government, 67 L.G.R. 109, 
have • queried the width of the language used by Lord Parker C.J. in 
Prossor. The key word in both formulations in (a) and (b) is " imple-
mented." (c) This is the narrowest formulation: the planning history 
starts afresh as under (b) above except where no permission was ever 
required either because the use was in existence on July 1, 1948, or 
because there was a deemed, permission under the general development 
order. The respondent relies on formulations (a) and (b). 

There are five cases on the principle adumbrated in Prossor all of D 
which have been decided within the last ten years whilst the cases relied 
on to the contrary by the appellants are very much older. Those on which 
the respondents rely are: Prossor v. Minister of Housing and Local 
Government, 67 L.G.R. 109; Gray v. Minister of Housing and Local 
Government, 68 L.G.R. 15; Petticoat Lane Rentals Ltd. v. Secretary 
of State for the Environment [1971] 1 W.L.R. 1112; Kingston-upon- g 
Thames Royal London Borough Council v. Secretary of State for the 
Environment [1973] 1 W.L.R. 1549 and Leighton and Newman Car Sales 
Ltd. v. Secretary of State for the Environment (1976) 32 P. & C.R. 1. 

True, all the above were cases where some building was permitted by 
the planning permission. It is also conceded that the principle has not 
yet been extended to an exclusively change of use case but (i) there seems p 
no reason in principle why the doctrine of Prossor should not apply to a 
change of use case, and (ii) it would make for confusion if one of two 
kinds of planning act development was subject to the Prossor principle 
whilst the other was not. So many cases are both development by opera
tion and development by change of use. This could lead 1o complex 
situations and problems. What was done in the present case was what 
was contemplated by the Court of Appeal in Leighton and Newman Car G 
Sales Ltd. v. Secretary of State for the Environment, 32 P. & C.R. 1. 

(2) Another way of looking at the quasi-estoppel or election in this 
case is to see it as an application to planning law of the principle that a 
benefit cannot be taken without associated burdens. The appellant com
pany, having taken the benefit of the 1962 permission, cannot now allege 
that permission was unnecessary in order to avoid the obligations attached JJ 
to the permission.. The application of the maxim, qui sen tit commodum 
sentire debet et onus to planning cases was discussed in argument in 
Brayhead {Ascot) Ltd. v. Berkshire County Council [1964] 2 Q.B. 303, 
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. 308, but whether it could be applied in such.cases was specifically left un
decided (p. 315). The maxim is merely a way of formulating the quasi-
estoppel or election which can arise hi a .wide variety of circumstances of 
which the present case is one example. Examples of its application, 
neither of them planning cases, are to be found in Halsall v. Brizell [1957] 
Ch. 169 (an obligation to contribute to the maintenance of an easement) 
and E. R. Ives Investment Ltd. v. High [1967] 2 Q.B. 379 (another ease-

B ment case), but there is no logical reason why the principle should be 
inapplicable to planning cases. There was a discussion of the principle 
(in the very different context of the Workmen's Compensation Acts) in 
this House in Lissenden v. C.A.V. Bosch Ltd. [1940] A.C. 412 and in 
Young v. Bristol Aeroplane Co. Ltd. [1946] A.C. 163. The question of 
loss of a planning permission by abandonment (in very different circum-
stances from the present case) was also discussed in Slough Estates v. 

C Slough Borough Council (No. 2) [1971] A.C. 958, but the point was left 
specifically undetermined by Lord Pearson at the end of his speech 
(p. 971F). 

(3) The appellant company's conduct can also be seen as raising a 
quasi-estoppel or election; the company could have made in 1962 the 
inquiries which it made in 1972 and the question could then have been 

D resolved. The choice between two inconsistent courses, which is a pre
requisite of an election, can be based on implied knowledge of the existence 
of those two courses as well as on actual knowledge. The doctrine is set 
out in Spencer Bower and Turner, Estoppel by Representation, 3rd ed. 
(1977), p. 313. 

In 1962 the appellant company by its actions led the planning auth-
E ority to believe that it was relying on the planning permission granted in 

1962 to the exclusion of previous planning permission. If it had been 
made plain that the company was relying on existing use rights then the 
local planning authority would have made a discontinuance order with a 
ten year condition. 

As to the argument advanced on behalf of the Secretary of State that 
p the principle enunciated by Lord Denning M.R. would cause uncertainty, 

the contrary was in fact the case, because the 1962 planning permission 
was a document certain in its terms and available to any purchaser, whereas 
the rights claimed by the company depended on an examination of un
certain facts said to be established by imprecise evidence, which would 
have become inevitably more imprecise by the passing of time. 

Newey Q.C. in reply. The effect of section 88 (7) of the Town and 
*■* Country Planning Act 1971 is to provide that whenever an appellant has 

appealed, for example on ground (b) of section 88 (1), then the Secretary 
of State has jurisdiction and the effect is the same as if the appellant has 
actually lodged an appeal under section 88 (1) (a). On the Secretary of 
State receiving an appeal pursuant to section 88, which includes an appeal 
under ground (b), his first function is to decide whether the appeal under 

j j ground (b) is valid or not. If he decides that the appeal under ground (b) 
should be upheld then he quashes the enforcement notice. The effect 
of that is to place the appellant in a position which cannot be challenged. 
In the present case if the Secretary of State correctly decided that the con-
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dition was invalid then the company is in a completely unchallengeable 
position. The company has used these hangars for storage since before A 

1963. If the Siecretary of State decided that the company had existing use 
rights then the enforcement notice must be quashed since the use existed 
before 1963 arid again the company is in an unchallengeable position. 

As to tests of legal validity, the difference with the respondents appears 
to be one of wording rather than of substance. It is said that the Secretary 
of State mis-directed himself in law but if one peruses the Inspector's B 
report it will be seen that he does not rely on Circular 5-68. It is plain on 
the documents that the Secretary of State did not mis-direct himself. 

It is not necessary for the House to determine the question of waste. 
But as a general proposition it is a question of unreasonableness for the 
Secretary of State to consider. 

On " blowing hot and cold," in so far as existing use rights are con- Q 
cerned:.see section 94 of the Town and Country Planning; Act 1971. 
Prossor v. Minister of Housing and Local Government, 61 L.G.R. 109, 
and that line of cases were correctly decided where as in those cases there 
are building operations. The principle in Prossor has nothing to do with 
estoppel but with the principle that planning rights exist in rem. The test 
is a practical one: Has a new planning unit come into existence where 
building operations are involved? If the physical character of the land D 
has been altered substantially so as to create a new planning unit then a 
new planning history begins. 

A mere permission for change of use does not alter the physical nature 
of the land and does not create a new planning history. If the Prossor 
principle were extended it would lead to great difficulties: see section 22 
(1) of the Act of 1971. A building, engineering or mining operation all g 
affect the physical character of the land to create a new planning unit. On 
the other hand, a change of use can rarely create a new planning unit in 
the Crown's submission. It is conceded, however, that there are circum
stances where this could happen, for example, where permission is granted 
to change the use of residential premises in single occupation to a multi-
occupation use, such as where a house is divided into flats. p 

Widdicombe Q.C. in reply. A perusal of the leases in this case shows 
that the hangars were not chattels but part of the realty. As to section 88, 
the key subsection containing the powers of the Secretary of State is sub
section (5). Subsections (6) and (7) are machinery to implement the 
provisions of subsection (5). 

As to the three tests for validity of the condition, the second test that _, 
the condition " must fairly and reasonably relate to the permitted develop
ment " is in the statute. It is an advantage in the administration of plan
ning law to have three and not two tests. The appellants would refer once 
again to section 29 of the Act of 1971 and of the examples contained in 
section 30. If the second test is to be treated as separate then the third 
test has still a reasonable life and scope of its own. „ 

As to Kruse V. Johnson [1898] 2 Q.B. 91, the appellants join issue with 
the respondents on the question of byelaw cases having any relevance in 
planning matters. 
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. It is pertinent to observe that if the language of Class X had read: 
" wholesale warehouse or store " this would have led to difficulties because 
it might have been considered to have included a departmental store and 
therefore the word " repository " was used instead of it. As to G. Percy 
Trentham Ltd. v. Gloucestershire County Council [1966] 1 W.L.R. 506 
the definition adopted there of " repository " appears to have come from 
Horwitz v. Rowson [1960] 1 W.L.R. 803. But in that latter case the 

B definition of repository there given was not necessary to the decision. It 
is further to be noted that in the Use Classes Order 1950 the draughtsman 
uses the word " business " when he deems it necessary so to do. 

The argument put forward on behalf of the Secretary of State in rela
tion to the Prossor principle is adopted. Many of the earlier cases such as, 
for example, Mounsdon v. Weymouth and Melcombe Regis Borough 

r Council [1960] 1 Q.B. 645 were decided by Lord Parker C.J. who decided 
C Prossor, 67 L.G.R. 109. 

Boydell Q.C. in reply. On an examination of those cases in which Lord 
Parker was party to the decision it will be seen that in none of them was 
planning permission acted upon, which is the Prossor principle. 

Their Lordships took time for consideration. 
D 

February 28. VISCOUNT DILHORNE. My Lords, on May 7, 1962, 
the appellants, the International Synthetic Rubber Co. Ltd. (hereafter 
referred to as " I.S.R.") sent to the Hungerford Rural District Council 
who were then acting for the Berkshire County Council, then the local 
planning authority, an application dated May 3, 1962, for permission to 

£ use two hangars on what had been Membury Airfield as warehouses for 
the storage of synthetic rubber. They said that they were prospective 
buyers of the hangars from the Air Ministry and that as considerable 
capital outlay would be involved, " it would be appreciated if the plan
ning authorities could see their way to giving their permission to cover 
as long a period forward as is possible." 

I.S.R. were then occupying one of the hangars under a lease granted 
F to them by the Secretary of State for Air for nine years commencing 

on May 8, 1961. 
On May 31, 1962, the Hungerford Rural District Council gave that 

company permission to use the two hangars as warehouses subject to 
two conditions, one being that " The buildings shall be removed at the 
expiration of the period ending December 31, 1972." 

® The written statement of the Berkshire County Council which 
accompanied the county map in February 1960, said that: 

" Problems have arisen from time to time regarding the use of 
buildings on sites relinquished by government departments. These 
are often suitable in design for industrial or storage use, although 

„ frequently their location in open countryside renders them unsuitable 
in location as permanent centres of employment, and detrimental to 
landscape amenities. The local planning authority will normally 
only permit permanent changes of use in localities appropriate in the 
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light of their general policy objectives for the distribution of employ
ment; otherwise they will seek to secure the removal of the buildings. 
Temporary periods, of changed use may be permitted in particular 
circumstances." 

On July 26, 1962, I.S.R. bought the two hangars and the Secretary 
of State's leasehold interest in the land under a lease for 40 years which 
commenced on November 30, 1961. 

I.S.R. did not, as they could have done, appeal against the imposition 
of the condition that the hangars should be removed. On November 4, 
1969, they applied for planning permission to make an extension to an 
existing office on the airfield. They were given. permission to do so 
subject to the condition that at the expiration of the period ending 
December 31, 1972, the building should be removed. 

On November 5, 1970, I.S.R. applied for an extension of the per- C 
mission to use the hangars as warehouses for 30 years. On January 4, 
1971, this application was refused and on June 25, 1971, I.S.R. appealed 
against this refusal. 

The two hangars and the extension to the office were not removed at 
the expiration of the period ending December 31, 1972, and on November 
12, 1973, the hangars and extension still not having been removed, the n 
Hungerford Rural District Council served two enforcement notices on 
I.S.R. requiring their removal within three months. 

I.S.R. appealed against these notices to the Secretary of State for the 
Environment. Although the case in respect of the enforcement notice 
relating to the office extension differed in some respects from that relating 
to the notice applying to the hangars, it was agreed that the result of the 
appeal as to the notice in respect of the office extension should depend E 
on and follow the result of the appeal as to the notice about the hangars. 
No separate argument was therefore advanced in connection with the 
office extension. 

These appeals were brought under section 88 of the Town and Country 
Planning Act 1971 which provides for an appeal against an enforcement 
notice on any of seven grounds. In this case only the first two are rele- F 
vant. They are as follows: 

" (1). . . (a) that planning permission, ought to be granted for the 
development to which the notice relates or, as the case may be, that 
a condition or limitation alleged in the enforcement notice not to have 
been complied with ought to be discharged; (b) that the matters 
alleged in the notice do not constitute a breach of planning control." Q 

In the notice of appeal relating to the hangars it was asserted* first, 
that the condition as to the removal of the hangars was void with the 
result that the permission granted in 1962 was unconditional, .and, 
secondly, that the authorised use of the hangars on July 1, 1948, the date 
when the Town and Country Planning Act 1947 came into force, was 
" warehouse/storage " and that the hangars were used for " warehouse/ JJ 
storage purposes throughout the period 1948/62." 

If the authorised use of the hangars on July 1, 1948, was "ware
house/storage" and that use had not been abandoned or if the " existing 
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use " of the hangars was for " warehouse/storage purposes," it was not 
necessary to apply for planning permission to use the hangars for those 
purposes. .: ■ 

The first question to be considered in this appeal appears to me to 
be: Was planning permission necessary for the use by I.S.R. of the 
hangars as warehouses'! 

Before making his decision on these appeals the Secretary of State 
B directed a local inquiry. The inspector who held the inquiry reported on 

February 5, 1975. His findings of fact were accepted by the Secretary 
of State and the relevant findings were as follows: that Membury Airfield 
ceased to be operational in 1947; that from 1947 to 1953 the hangars were 
used as a storage depot on behalf of the Ministry of Agriculture, Fisheries 
and Food; that in 1953 the airfield was transferred to the United States 

Q Air Force and the use then made of the hangars is not known; that in 
1954 it became a sub-depot of No. 3 Maintenance Unit at Milton; that 
from 1955 to 1959 the hangars were used by the Home Office for the 
storage of Civil Defence vehicles; and that in 1959 an 11 year permission 
was granted for the use of the hangars for the storage of fertilisers 
subject to the condition that at the end of that period the hangars would 
be removed. 

D The inspector concluded on the facts that there was a clearly estab
lished use of the hangars when in Crown occupation prior to 1959 for 
storage and that the only gap in their use for storage was when they were 
used by the United States Air Force and that after that, use for storage 
was resumed. In his view the application for permission to use them for 
the storage of fertilisers in 1959 was unnecessary and I.S.R. did not 

p require planning permission to use them for storage as that was their 
previous use. 

The Secretary of State in his decision letter of July 24, 1975, held 
that when the hangars were used for storage purposes from 1947 to 1953 
and again from 1955 to 1959 the hangars formed an independent planning 
unit. He held that the Home Office use of them was not use as whole
sale warehouses nor was it use as repositories coming within Class X of 

F the Town and Country Planning (Use Classes) Order. 
It was not contended by the appellants that the use by the Home Office 

was use as wholesale warehouses but it was submitted that the hangars 
were then used as repositories. 

By the Town and Country Planning (Use Classes) Order 1948 (which 
came into force on the same day as the Town and Country Planning Act 

-, 1947) it was provided by paragraph 3 (1) that: 
" Where a building or other land is used for a purpose of any class 

specified in the Schedule to this Order, the use of such building or 
other land . . . shall not be deemed for the purposes of the Act to 
involve development of the land." 

Class X in the Schedule read as follows: " Use as a wholesale warehouse 
H for any purpose, except storage of offensive or dangerous goods." And 

Class XI as follows: " Use as a repository for any purpose except storage 
of offensive or dangerous goods." "Repository" was defined in para
graph 2 (2) of this Order as meaning " a building (excluding any land 
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occupied therewith) where storage is the principal use and where no . 
business is transacted other than incidentally to such storage." The 
meaning of " wholesale warehouse " was also denned. 

In 1950 this Order was replaced by the Town and Country Planning 
(Use Classes) Order 1950. The purpose of this Order was to amalgamate 
certain of the use classes so that a wider range of changes of use might 
take place without involving development requiring planning permission. 

Classes X and XI of the Order of 1948 were amalgamated and Class B 
X in the Order of 1950 read as follows: " Use as a wholesale warehouse 
or repository for any purpose." In subsequent Use Classes Orders, this 
has not been altered. 

The definitions of " repository " and " wholesale warehouse " were 
omitted from the 1950 and subsequent Use Classes Orders but, if it had 
been the intention that these words should bear a different meaning from Q 
that they bore from 1948 to 1950, I would have expected that to have 
been made clear. 

In my opinion the definition of " repository " in the Order of 1948 is 
an excellent definition of the meaning that would ordinarily be given to 
that word. 

The Secretary of State based his decision on a sentence of Lord Den
ning M.R. in his judgment in G. Percy Trentham Ltd. v. Gloucestershire ^ 
County Council [1966] 1 W.L.R. 506. Lord Denning had pointed out 
that under Class X a building used as a repository for storing furniture 
could be used as a repository for storing archives without getting planning 
permission and then went on to say, at p. 512: " A repository means a 
place where goods are stored away, to be kept for the sake of keeping 
them safe, as part of a storage business." (my emphasis). E 

In an earlier case Horwitz v. Rowson [1960] 1 W.L.R. 803, 810 
Havers J. had said: " ' Repository,' I think, means a building wherein 
goods are kept or stored, and I think it must be in the course of a trade or 
business." 

He did not say why he thought that nor did Lord Denning say why he 
thought that the storage must be part of a storage business. It may be p 
that the conjunction of " wholesale warehouse " and " repository " in 
Class X of the Order of 1950 led to the view that as use as a wholesale 
warehouse would be use for a business purpose, use as a repository must 
also, to come within Class X, be for a business purpose but if this was so, 
the history of the Order shows, in my opinion, that it was not well-founded. 
A place may be used as a repository for archives without being used as 
part of a business, e.g. a muniment room. The merger of Classes X and O 
XI of the Order of 1948 into Class X of the Order of 1950 was not done 
with the object of altering the meaning to be given to the word " reposi
tory " but to extend the changes of use that might be made without 
planning permission. 

All the members of the Divisional Court (Lord Widgery C.J., Michael 
Davies and Robert Goff JJ.) and all the members of the Court of Appeal JJ 
(Lord Denning M.R., Lawton and Browne L.JJ.) agreed that the use of 
the hangars by the Home Office was not use as a repository. 

Despite the unanimity of judicial opinion and despite the strong view 
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. expressed by Lord Denning M.R. [1978] 1 W.L.R. 1241, 1250, that " no 
one conversant with the English language would dream of calling these 
hangars a ' repository' when filled with fire-pumps or synthetic rubber " 
and that of Lawton L.J., at p. 1253, that 

" As a matter of the ordinary modern usage of the English language, 
. . . no literate person would say that the use to which the Home 
Office had put the hangars in the 1950s was, or that the company 

B are now, using them as a repository " 
T feel compelled to say that to describe the use of the hangars when so 
filled as use for a repository is* in my opinion, a perfectly accurate and 
correct use of the English language. They were when used by the Home 
Office used as repositories for fire-pumps and so to describe them is 
just as correct as it is to describe a burial place as a repository for the 

C dead. 
The Secretary of State cannot be blamed for holding that they were 

not used as repositories coming within Class X in the light of what was 
said in G. Percy Trentham Ltd. v. Gloucestershire County Council [1966] 
1 W.L.R. 506 but in my view it is wrong to say that to come within 
that class use as a repository must be use as part of a storage business. 

D My conclusion on this part of the case is that the use by the Home 
Office was use as a repository coming within Class X and that, conse
quently, unless that use was abandoned—and that was not established—or 
unless I.S.R. cannot now rely on that use in consequence of " blowing hot 
and cold," I.S.R. can now, by virtue of Class X, use the hangars as 
wholesale warehouses without planning permission. 

E Blowing hot and cold 
The respondents contended that the appellant was precluded from 

relying on existing use rights and Class X as they had taken up and 
implemented the permission granted to them on May 31, 1962. This 
contention found favour with Lord Denning M.R. He said, that in 1962 
I.S.R: had two inconsistent courses open to them, [1978] 1 W.L.R. 1241, 

F 1250-1251: 
" One was to apply for a grant of planning permission; the other 
was to rely on any existing use rights that might be attached to 
the site. Once they opted for planning permission—and accepted 
it without objection—they had made their bed and must lie on it. 
No doubt they did not know of the past history, but that was only 

Q because they did not choose to rely on it. They should not be 
allowed to bring it up again now." 

I do not know, whether I.S.R. before they applied for planning 
permission in May 1962 and before they had acquired the hangars could 
have found out the past history but however that may be, I find this 
passage from Lord Denning's judgment difficult to reconcile with his 

JJ acceptance of the argument advanced in Gray v. Minister of Housing 
and Local Government (1969) 68 L.G.R. 15 that the fact that a man 
applies for planning permission does not debar him from afterwards 
alleging that he was entitled to rely on " existing use " rights. 
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Lawton L.J. did not find it necessary to decide this question and . 
Browne L.J. did not agree with Lord Denning on this. 

It was not until the decision in Prossor v. Minister of Housing and 
Local Government (1968) 67 L.G.R. 109 that any support can be found 
for the proposition that application for followed by the grant and use 
of planning permission prevented reliance on existing use rights. In. that 
case permission was given for the rebuilding of a petrol station subject 
to the condition that no retail sales other than of motor accessories B 
should take place thereon. After the rebuilding second-hand cars were 
displayed for sale on the site. An enforcement notice was served.. In 
the course of his judgment, with which the other members of the court 
agreed, Lord Parker C.J. said, at p. 113: 

" . . . assuming that there was . . . an existing use right running on 
this land for the display and sale of motor cars, yet by adopting Q 
the permission granted in April, 1964, the appellant's predecessor, 
as it seems to me, gave up any possible existing use rights in that 
regard which he may have had. The planning history of this site, 
as it were, seems to me to begin afresh on April 4, 1964, with the 
grant of this permission, a permission which was taken up and 
used . . . " 

D 
The correctness of this decision was doubted by Winn L.J. but not 

by Lord Denning M.R. in Gray v. Minister of Housing and Local 
Government, 68 L.G.R. 15. There the planning permission was to build 
premises twice the size of premises which had been destroyed by fire. 
Lord Denning doubted whether, having obtained that permission and 
having taken advantage of it by building the new premises, the appellants 
could afterwards rely on existing use rights. Winn L.J. did not think ^ 
it necessary to decide the case on that ground. He thought: that there 
was no sufficient proof of existing use rights. 

These two cases were reviewed in Petticoat Lane Rentals Ltd. v. 
Secretary of State for the Environment [1971] 1 W.L.R. 1112. In this 
case Widgery L.J., with whose judgment Lord Parker C.J. agreed, 
while thinking that the Prossor case, 67 L.G.R. 109, was rightly decided, F 
thought it was a case which should be applied with some little care. In 
this case planning permission was given for the erection of a building 
on a clear site and the building was put up. Widgery L.J. said, at 
p. 1117: 

" Where that happens . . . in my judgment one gets an entirely new 
planning unit created by the new building. The land as such is Q 
merged in that new building and a new planning unit with no 
planning history is achieved. That new planning unit, the new 
building, starts with a nil use, that is to say, immediately after it 
was completed it was used for nothing, and thereafter any use to 
which it is put is a change of use, and if that use is not authorised 
by the planning permission, it is a use which can be restrained by 
planning control." H 

My Lords, there are a number of cases, of which Mounsdon v. 
Weymouth and Melcombe Regis Borough Council [1960] 1 Q.B. 645 
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is one, in which it has been held that a grant of planning permission 
• does not prevent it being subsequently contended that no such permission 

was necessary on account of existing use rights and I do not myself 
think that the decision in the Prossor case, 67 L.G.R. 109, is 
sustainable on the basis that the obtaining and taking up of planning 
permission in itself prevents reliance on such rights. 

If, however, the grant of planning permission, whether it be per
il mission to build or for a change of use, is of such a character that the 

implementation of the permission leads to the creation of a new planning 
unit, then I think that it is right to say that existing use rights attaching 
to the former planning unit are extinguished. It may be that in the 
Prossor case the erection of the new building created a new planning 
unit. If it did, and it is not very clear from the report, then in my 
view that case was rightly decided. 

It is clear that in this case the grant of the planning permission in 
May 1962 did not create a new planning unit and so, in my opinion, 
I.S.R. were not precluded from relying on the existing use rights attaching 
to the site. 

If, contrary to my view, planning permission was necessary for the 
use of the hangars by I.S.R., the validity of the condition attached to 

D that permission has to be determined. 

The validity of the condition 
Section 29 (1) of the Town and Country Planning Act 1971 requires a 

local planning authority when dealing with an application for planning 
permission to have regard to the provisions of the development plan 

E so far as material " and to any other material considerations," and 
gives the planning authority power, subject to the provisions of a number 
of sections (which have no relevance to this case) to grant planning 
permission, either unconditionally or subject to such conditions as it 
thinks fit or to refuse permission. 

The power to impose conditions is not unlimited. In Pyx Granite 
— Co. Ltd. v. Ministry of Housing and Local Government [1958] 1 Q.B. 

554 Lord Denning said, at p. 572: 
" Although the planning authorities are given very wide powers to 
impose ' such conditions as they think fit,' nevertheless the law says 
that those conditions, to be valid, must fairly and reasonably relate 

1 to the permitted development. The planning authority are not at 
„ liberty to use their powers for an ulterior object, however desirable 

that object may seem to them to be in the public interest." 
As Lord Reid said in Mixnam's Properties Ltd. v. Chertsey Urban 

District Council [1965] A.C. 735, 751, this statement of law was approved 
by this House in Fawcett Properties Ltd. v. Buckingham County Council 
[1961] A.C. 636. 

JJ It follows that the conditions imposed must be for a planning purpose 
and riot for any ulterior one,.and that they must fairly and reasonably 
relate to the development permitted. Also they must not be so un
reasonable that no reasonable planning authority could have imposed 
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them: see Associated Provincial Picture Houses Ltd. v. Wednesbury . 
Corporation [1948] 1 K.B. 223; Hall & Co. Ltd. v. Shoreham-by-Sea A 

Urban District Council [1964] 1 W.L.R. 240, per Willmer L.J. at p. 248, 
per Harman L.J. at p. 255, per Pearson L.J. at p. 261; City of London 
Corporation v. Secretary of State for the Environment (1971) 23 P. & 
C.R. 169 and Reg. v. Hillingdon London Borough Council, Ex parte 
Royco Homes Ltd. [1974] Q.B. 720. 

The conditions in this case were clearly imposed for planning purposes. B 
Did they fairly and reasonably relate to the proposed development? If 
they did not, it is unnecessary to consider whether they were so un
reasonable that no planning authority could reasonably have imposed 
them. The Secretary of State came to the conclusion that the condition 
that the hangars should be removed at the end of the period during 
which their use as warehouses was permitted, did not fairly and reason- _ 
ably relate to their use as warehouses. The Court of Appeal held that 
he was wrong. 

In 1968 the Ministry of Housing and Local Government published 
a circular entitled " The Use of Conditions in Planning Permissions " as 
guidance to the use of the power. In the paragraph headed " Is the 
condition relevant to the development to be permitted? " the following 
appears: D 

" A condition requiring the removal of an existing building, whether 
on the application site or not, will only be reasonable if the need 
for that removal springs directly from the fact that a new building 
is to be erected. It may so spring, for example, if with both 
buildings on it, the site would be overdeveloped. But the grant of 
permission for a new building or for a change of use cannot properly E 
be used as a pretext for general tidying-up by means of a condition 
on the permission." 

The attention of the inspector was drawn to this paragraph and it 
was contended that he and the Secretary of State had reached the 
conclusion that the condition did not fairly and reasonably relate to the 
permission granted on the ground that, in view of this statement in p 
the circular, a condition requiring the removal of a building could not 
be attached to a permission relating to its use. If they had decided 
this question on this ground, they were in my opinion, wrong. Although 
it may be that only in exceptional cases could it be held that a condition 
requiring the removal of buildings fairly and reasonably related to the 
grant of permission for their use, such cases may occur. 

I do not, however, think that the inspector or the Secretary of State 
decided this question on this ground. The inspector held that: 

" . . . the condition that such substantial and existing buildings as 
the two hangars should be removed would appear to flow from a 
general wish to restore the area as a whole rather than from any 
planning need arising from the actual purpose for which the „ 
permission was sought. It was not necessary to that purpose, or 
to the protection of the environment in the fulfilment of that 
purpose: it was a condition extraneous to the proposed use." 

512



601 
A.C. Newbury Council v. Environment Sec. (H.L.(E.)) Viscount Dilhorne 

So he held that the condition was void. 
A The Secretary of State in his decision letter said: 

" The inspector's conclusions have been considered. It is evident 
that the local planning authority imposed the condition to remove 
the hangars to safeguard their long term policy for industrial 
development in rural areas and to secure the future improvement 
of the amenity of the area of the appeal site. It is considered 

B however, in the circumstances of this case where planning permission 
was sought merely for a change of use of existing substantial build
ings, that a condition requiring the removal of those buildings after 
the expiration of a specified number of years was not sufficiently 
related to the change of use in respect of which the planning 
permission was granted and was unreasonable." 

C This appears to me in substance to be a repetition in different 
language of the inspector's conclusion. The Secretary of State agreed 
with him as to the object the local planning authority had sought to 
achieve. They both emphasised the substantial nature of the existing 
buildings. The contention that the Secretary of State misdirected himself 
by holding that a condition requiring demolition of a building could 

jy not be attached to a use permission does not appear to me established. 
If in the circumstances of this case the condition imposed was not, 

in the Secretary of State's opinion, fairly and reasonably related to the 
permission granted, the courts cannot interfere with his conclusion unless 
it is established that he misdirected himself or reached a conclusion to 
which he could not reasonably have come. That has not been done. 

The Secretary of State held that the condition which in his view 
E was invalid, was not severable from the permission granted and that 

consequently this permission was void. In my opinion he was entitled 
so to do and I consequently conclude that the enforcement notices 
were invalid and also that as the use of the hangars by I.S.R. started 
before January 1; 1964, no enforcement notice can now be served. 

I would allow the appeals and restore the order of' the Divisional 
~,p Court. In my opinion the proper order as to costs should be that no 

order should be made in respect of the Secretary of State's costs and 
that the Newbury District Council should pay the appellants' costs in 
this House and in the Court of Appeal. 

LORD EDMUND-DAVIES. My Lords, I seek to do no more than add 
some short comments on the three main issues involved in these appeals, 

G as I share in the common agreement of your Lordships that the appeals 
must be allowed and the order of the Divisional Court restored, and 
this for the reasons advanced in the speech of my noble and learned 
friend, Viscount Dilhorne. 

Of the three issues, the first' logically calling for consideration is 
whether, on the true construction of Class X of the Town and Country 

JJ Planning (Use Classes) Order 1950, the use by the Home Office of the 
former aircraft hangars between 1955 and 1959 for the long-term storage 
of civil defence vehicles constituted use as a " repository." A negative 
answer to that question has hitherto been given throughout by the 
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Secretary of State, the Divisional Court and the Court of Appeal. But . 
the true answer, as I think, is that there was a Class X user of the 
hangars right back to 1950, when the Use Classes Order of that year 
put " wholesale warehouse " and " repository " uses for the first time in 
the same user class. It is common ground that the I.S.R. user was as 
a wholesale warehouse, and the sole dispute on this aspect of the case 
relates to the nature of the Home Office four years' user. If, as I.S.R. 
assert, it was as a " repository," it follows that the later user by them B 
involved no material change of user and therefore no " development," 
and, accordingly, no planning permission was necessary. The issue 
accordingly resolved itself into the proper meaning of the term 
"repository." Havers J. said in Horwitz v. Rowson [1960] 1 W.L.R. 
803, 810: " ' Repository,' I think, means a building wherein goods are 
kept or stored, and I think it must be in the course of a trade or business." _, 
This was followed by the obiter dictum of Lord Denning M.R. in G. 
Percy Trentham Ltd. v. Gloucestershire County Council [1966] 1 W.L.R: 
506, 512, that: " A repository means a place where goods are stored 
away, to be kept for the sake of keeping them safe, as part of a storage 
business." (Emphasis added). But, my Lords, the relevant words of 
the Use Classes Order itself are " repository for any purpose," and the 
qualification judicially imposed was, with respect, contrary both to the D 
Order itself and to the generally accepted meaning of " repository." 
There is, I hold, no material difference (as far as the Use Classes 
Order is concerned) between a furniture repository or a repository for 
archives (cited by Lord Denning M.R. as typical uses of the word) and 
the use of the hangars by I.S.R. as a wholesale warehouse. It follows, 
accordingly, that no planning permission was required by them in 
turning the hangars to such use. . . B 

My Lords, as to the earlier issue raised, that relating to the interpre
tation of sections 29 and 30 of the Town and Country Planning Act 1971, 
I desire to say no more than that, in my judgment, learned counsel for 
I.S.R. went farther than he need in submitting that a condition for 
removal of buildings could never be attached to a planning permission 
restricted to change of use. It is true that such was the view expressed p 
in the ministry circular 5/68, issued in 1968 ("The Use of Conditions in 
Planning Permissions") and followed by the Secretary of State in the 
present case. But whether a removal condition may properly be imposed 
in some circumstances, wholly different from those of the present case, 
may on another occasion call for careful consideration. For present 
purposes it is sufficient to hold, as I do, that, in the circumstances of the 
instant case, the condition for removal of the hangars did not fairly or ^ 
reasonably relate to the permitted development. 

The third issue ("Blowing hot and cold") was not advanced at the 
inquiry and was therefore never considered by the Secretary of State. 
Nor was it raised in the notice of motion to the Divisional Court, though 
it was adverted to at the hearing, Michael Davies J. restricting himself to 
saying (1977) 75 L.G.R! 608, 612: " I do not think that there is any comfort H 
for the appellant [Newbury District Council] in it," and Robert Goff J. 
expressing himself similarly. In the Court of Appeal it was sympatheti
cally received by Lord Denning M.R. alone. Learned counsel for the 
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Secretary of State expressed alarm in this House at the prospect of the 
A view expressed by Lord Denning M.R. receiving acceptance by your 

Lordships, envisaging as one of the possible results the destruction even 
of what had long been regarded as established rights of user. I restrict 
myself to saying that I am in respectful agreement with all your Lordships 
in holding that, on the facts of this case, the " hot and cold " doctrine 
should be regarded as having no application. 

B 
LORD FRASER OF TULLYBELTON. My Lords, these appeals, which were 

heard together, raise questions of planning law as it affects two hangars 
built by the Royal Air Force on Membury Airfield during the war. The 
hangars now belong to the International Synthetic Rubber Co. Ltd. 
(" I.S.R. "), who are the appellants in one appeal. The appellant in the 
other appeal is the Secretary of State for the Environment. The respon-

C dent in both appeals is Newbury District Council. After the war the 
hangars were used for storing various things but it is unnecessary to go 
further back than 1955. From 1955 to 1959 they were used by the Home 
Office for the long-term storage of civil defence vehicles, including 
" Green Goddess " fire engines. In 1959 planning permission was given 
for the hangars to be used for the storage of agricultural products, subject 

r_) to a condition that the buildings were to be removed at the expiration of 
a period ending December 31, 1970. Thereafter one of them was used for 
a time for storing fertilisers and agricultural goods. On May 31, 1962, 
planning permission was granted to I.S.R. by the predecessors of the 
respondents as planning authority, for use of the hangars as " ware
houses." The permission was not expressed to be for a limited period, 
but it was subject to two conditions, one of which was that " The build-

E ings shall be removed at the expiration of the period ending December 
31, 1972." In July. 1962 I.S.R., having been granted planning permission, 
bought the hangars and proceeded to use them as warehouses. 

In 1970, when the time for demolition was drawing near, they applied 
for an extension of the planning permission for 30 years, but their appli
cation was refused, by the respondents. I.S.R. appealed to the Secretary 

p of State against the refusal, and on November 12, 1973, while the appeal 
was pending, an enforcement notice was served on them requiring them 
to comply with the condition that the hangars be removed. (A separate 
enforcement notice was served on I.S.R. at the same time relating to the 
removal of another small building. This notice was also the subject of 
an appeal which forms part of the present proceedings, but we heard no 
separate argument about it and I need not refer to it again.) I.S.R. 

G appealed to the Secretary of State against the enforcement notice, and 
against the refusal to extend the planning permission for 30 years. 
After a public inquiry, the Secretary of State upheld I.S.R.'s appeal 
against the enforcement notice on the ground that the condition attached 
to the planning permission of 1962 was invalid and was not severable 
from the rest of the notice. But he rejected an argument for I.S.R. to 

JJ the effect that no planning permission had been required in 1962 because 
the hangars had been in use since 1947 for a purpose in the same use 
class as wholesale warehouse. He dismissed the appeal against the 
refusal to extend planning permission for 30 years. The Divisional 
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Court refused an appeal against the Secretary of State's decision. The , 
Court of Appeal allowed an appeal by the respondents and held that the 
enforcement notice was valid but they again rejected the argument that 
planning permission had been unnecessary. It will be convenient to 
consider that argument first. 

Was planning permission necessary in 1962 for use of the hangars as 
warehouses? , B 

The Town and Country Planning (Use Classes) Order 1950 provides in 
paragraph 3 that where a building or other land is used for a purpose 
specified in the Schedule to the Order, the use of the building or land for 
any other purpose of the same class shall not be deemed to involve 
development of the land in the sense of the Town and Country Planning 
Acts. The result is that planning permission for the change of use Q 
within the class is not required. Class X in the Schedule is as follows: 
" Use as a wholesale warehouse or repository for any purpose." It was 
common ground that the hangars had been used since 1959 as wholesale 
warehouses. It; was also common ground that if the use of the hangars 
by the Home Office from 1955 to 1959 had been as "repositories" 
such use would be within Class X of the Order and that therefore no 
planning permission would be required to use them as wholesale ware- D 
houses. The question, in dispute is whether the use by the Home Office 
for the long-term storage of civil defence vehicles was use as a " reposi
tory." The Secretary of State and all the learned judges who have so 
far considered this question have held that the Home Office did not use 
the buildings as repositories. It is therefore only with diffidence that I 
reach the opposite conclusion, as I feel bound to do. In the Court of „ 
Appeal, Lord Denning M.R. said that it was a matter of impression 
depending on the meaning that one gives to the word " repository " in 
one's own vocabulary: [1978] 1 W.L.R. 1241, 1249. He went on, at 
p. 1250: 

" My opinion is that no one conversant with the English lan
guage would dream of calling these hangars a ' repository' when 
filled with fire-pumps or synthetic rubber." . . F 

The other learned Lords Justices agreed with Lord Denning's view and 
they also expressed agreement with the statement by Lord Denning in 
the case of G. Percy Trentham Ltd. v. Gloucestershire County Council 
[1966] 1 W.L.R. 506, 512 as follows: " A repository means a place where 
goods are stored away, to be kept for the sake of keeping them safe, as 
part of a storage business." (My italics). That statement was quoted by ^ 
the Secretary of State in his decision letter in the present appeal and he 
naturally and properly relied upon it in making his decision. But the 
words in italics were not strictly necessary to the decision in the case of 
Trentham. They seem to have been taken from an earlier statement, 
which was also obiter, by Havers J. in Horwitz v. Rowson [1960] 1 
W.L.R. 803, 810. In my respectful opinion, for the reason which I am JJ 
about to explain, the words in italics are not correct. 

The question is not simply what the word " repository " means in 
ordinary speech, but what it means as used in Class X of the Schedule 
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. to the Order of 1950. The two meanings are not necessarily identical. 

In ordinary speech the word is seldom used, but when used it is applied 
mainly to two things, a furniture repository and a repository for docu
ments. In the latter sense it may be applied either to a building such as 
the Public Record Office or to places such as a safe or a desk in which a 
person's will or codicils are likely to be found after his death; in neither 
case is the storage " as part of a storage business." But the Shorter 

B Oxford English Dictionary, 3rd ed. (1944), p. 1707, gives the word a much 
more general meaning. It gives the first meaning of " repository " as " A 
vessel, receptacle, chamber, etc., in which things are, or may be placed, 
deposited, or stored." In this Order the meaning is not restricted, because 
Class X includes repository " for any purpose." It seems to me that build
ings used for the long-term storage of vehicles fall clearly within that 

_ description. The reason why the draftsman preferred the word reposi
tory to the commoner word " store " may be that " store " is sometimes 
used to include a retail shop such as a " department store." 

If it were permissible to refer to the Use Classes Order of 1948, 
which was repealed and replaced by the Order of 1950, the matter would, 
I think, be even clearer because in paragraph 2 (2) of the Order of 1948 
" repository " is defined as meaning " a building . . . where storage is 

D the principal use and where no business is transacted other than incident
ally to such storage." In the Schedule to the Order of 1948, use as a 
wholesale warehouse and use as a repository were in separate Use Classes, 
numbered X and XI respectively. But in the Schedule to the Order of 
1950 those classes were amalgamated and the definition of repository 
was omitted. Comparison of the two Orders is of course permissible, 

p but there is no way in which the courts can know for certain what was 
the purpose of these changes. In any event, what matters is their effect 
which has to be ascertained by construing the Order of 1950, and not 
by relying on the explanatory note attached to it which is not part of 
the Order but is intended merely to indicate its general purport. In these 
circumstances I do not think it.would be legitimate to assume that the 
meaning of repository was the same in both Orders, or to use the 1948 

F definition as an aid to construing the Order of 1950. I shall therefore 
disregard the Order of 1948. 

It follows from what I have said that in my opinion the change of 
use from repositories to wholesale warehouses was a change between 
two uses, both of which were within Class X. It was therefore not 
development and did not require planning permission. So, unless I.S.R. 

G are precluded from relying upon the Home Office use of the buildings 
as repositories, it is immaterial whether the enforcement notice was 
valid or not. 

Blowing hot and cold 
In the Court of Appeal Lord Denning M.R. held that, even if the 

JJ hangars had been used as "repositories" by the Home Office, I.S.R. 
would not now be entitled to rely upon existing use rights derived from 
that use, because they had accepted and acted upon the grant of planning 
permission in 1962, which was subject to the condition of removal, and 
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they could not turn round now and say they did not need planning . 
permission after all. That would be blowing hot and cold and should 
not be allowed. He applied the maxim of law and equity: " Qui sentit 
commodum sentire debet et onus." Mr. Boydell said that the planning 
authority had been prejudiced by I.S.R.'s apparent acceptance of the 
planning permission with its attached condition for nearly 10 years, and 
I was at first attracted by the argument. The principle for which Mr. 
Boydell contended was stated by him thus: " The planning history of a B 
site starts afresh when the acceptance and implementation of planning 
permission is inconsistent with reliance on earlier existing use rights." 
I doubt whether that formulation really applies to the circumstances of 
the present case, because the implementation of the 1962 planning per
mission can hardly be said to have been inconsistent with reliance on 
earlier existing use rights during the period before December 31, 1972. _ 
During that period there was nothing to show whether I.S.R.'s use of 
the hangars was in reliance on the planning permission of 1962 or on 
earlier existing use rights. But apart from that point which arises on 
the facts of this appeal, I am of opinion that the principle contended 
for is unsound. It would introduce an estoppel or bar, personal to the 
particular party, which is quite inappropriate in this field of law, which 
is concerned with rights that run with land. To do so would lead to D 
uncertainty and confusion. It would also interfere with the; convenient 
practice whereby prospective vendors or purchasers of land apply for 
planning permission as a precaution if there is doubt about whether their 
proposals are already permissible or not. It would, moreover, be incon
sistent with a number of decided cases, including Mounsdon v. Weymouth 
and Melcombe Regis Borough Council [1960] 1 Q.B. 645. p 

The only circumstances in which existing use rights are lost by 
accepting and implementing a later planning permission are, in my 
opinion, when a new planning unit comes into existence as in Prossor 
v. Minister of Housing and Local Government, 67 L.G.R. 109. That 
was a case where planning permission had been given for the rebuilding 
of a petrol service station and the rebuilding had been carried out. 
Lord Parker C.J. said, at p. 113: F 

" . . . by adopting the permission granted in April 1964, the appel
lant's predecessor, as it seems to me, gave up any possible existing 
use rights in that regard which he may have had. The planning 
history of this site, as it were, seems to me to begin, afresh on 
April 4, 1964, with the grant of this permission, a permission which 
was taken up and used . . . " Q 

Prossor's case was approved in Leighton and Newman Car Sales Ltd. 
v. Secretary of State for the Environment (1976) 32 P. & C.R. 1, 10, 
where the facts were very similar, and in Petticoat Lane Rentals Ltd. 
v. Secretary of State for the Environment [1971] 1 W.L.R. 1112 where 
a new building was erected covering the whole of an area of open land. 
Such physical alteration will normally be made only in implementation JJ 
of planning permission for erection of new buildings, but it might be 
made in implementation of planning permission for a change of use in 
some circumstances. For example, as was suggested in argument, there 
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. is the case of a single dwelling house being divided into separate flats 

by purely internal alterations, for which the only planning permission 
required would be for a change of use. Accordingly I do not think 
that the principle should be limited to cases of planning permission for 
rebuilding, although it will only seldom apply to planning permission 
for change of use. 

For these reasons I do not consider that I.S.R. are precluded from 
B relying upon their existing use rights derived from the Home Office use 

of the site. It follows that there is nothing to prevent their continuing 
to use the hangars as warehouses or, if they choose, reverting to using 
them as repositories. 

Validity of the enforcement notice 
Q Having regard to the opinion which I have already expressed, it is 

not strictly necessary to consider this matter, but as we were urged by 
counsel for all the parties to give what guidance we could, I shall express 
my opinion on the questions that arise. 

The power on which the respondents relied to justify the condition 
attached to the planning permission granted in 1969 was derived from 
section 17 (1) of the Town and Country Planning Act 1962, but it is 

■̂  more convenient • to refer to section 29 (1) of the Town and Country 
Planning Act 1971, which does not differ from the earlier enactment in 
any material respect. Section 29 (1) provides as follows: 

" Subject to the provisions of sections 26 to 28 of this Act, and to 
the following provisions of this Act, where an application is made 
to a local planning authority for planning permission, that authority, 
in dealing with the application, shall have regard to the provisions 
of the development plan, so far as material to the application, and 
to any other material considerations, and—(a) subject to sections 41, 
42, 70 and 77 to 80 of this Act, may grant planning permission, 
either unconditionally or subject to such conditions as they think 

p «'■ ■ ■ • " 

The words that I have italicised would appear on their face to confer 
an unlimited power, but it is plain that the power is subject to certain 
limitations. If authority for that proposition is needed it is to be found 
in the speech of Lord Reid in Kingsway Investments {Kent) Ltd. v. Kent 
County Council [1971] A.C. 72, 86. In order to be valid, a condition 
must satisfy three tests. First, it must have a planning purpose. It may 

G have other purposes as well as its planning purpose^ But if it is imposed 
solely for some other, purpose or purposes, such as furtherance of the 
housing policy of the local authority, it will.not.be valid as a planning 
condition: see Reg. v. Hillingdon London Borough Council, Ex parte 
Royco Homes Ltd. [1974] Q.B. 720. Second, it must relate to the 
permitted development to which it is annexed. The best known state-

JJ ment of these two tests is that by Lord Denning in Pyx Granite Co. Ltd. 
v. Ministry of Housing and Local Government [1958] 1 Q.B. 554 which 
has been followed and applied in many later cases.'. Lord Denning said,. 
at p. 572: - . ■ , ' . " . - . . 
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" Although the planning authorities are given very wide powers to » 
impose ' such conditions as they think fit,' nevertheless the law says 
that those conditions, to be valid, must fairly and reasonably relate 
to the permitted development. The planning authority are not at 
liberty to use their powers for an ulterior object, however desirable 
that object may seem to them to be in the public interest." 

One reason, relevant to the instant case, why it would be wrong to secure ™ 
removal of buildings by the use of a condition unrelated to the permitted 
development is that it would enable the planning authority to evade its 
liability to pay compensation for removal under section 51 of the Act of 
1971. Thirdly, the condition must be " reasonable " in the rather special 
sense of Associated Provincial Picture Houses Ltd. v. Wednesbury 
Corporation [1948] 1 K.B. 223, 229. Thus it will be invalid if it is " so 
clearly unreasonable that no reasonable planning authority could have C 
imposed i t" as Lord Widgery C.J. said in Kingston-upon-Tliames Royal 
London Borough Council v. Secretary of State for the Environment 
[1973] 1 W.L.R. 1549, 1553. 

There was no dispute between the parties that tests substantially in 
the terms I have set out were those relevant for the present purpose. It 
may not be strictly necessary to specify the second of these tests n 
separately, as it may be included within the third, but I think it is 
desirable to set it out as a separate test lest it be overlooked. 

It remains to ascertain whether the Secretary of State applied these 
tests in the present case. Clearly the condition for the removal of the 
buildings was imposed in furtherance of the authority's planning policy, 
and it therefore satisfied the first test. I think it also satisfies the third 
test. The second test raises more difficulty. The reasons for the Secre- E 
tary of State's decision on this part of the appeal are given in paragraph 8 
of his decision letter, which included, the following passage: 

" It is evident that the local planning authority imposed the con
dition to remove the hangars to safeguard their long term policy 
for industrial development in rural areas and to secure the future 
improvement of the amenity of the area of the appeal site. It is F 
considered however in the circumstances of this case where planning 
permission was. sought merely for a change of use of existing sub
stantial buildings, that a condition requiring the removal of those 
buildings after the expiration of a specified number of years was not 
sufficiently related to the change of use in respect of which the 
planning permission was granted and was unreasonable. It is there- Q 
fore concluded that the condition was invalid. The allegation that 
[I.S.R.] failed to comply with the condition is therefore inappro
priate. The appeal succeeds on ground (b) and the enforcement 
notice is being quashed." 

Ground (b) is a reference to section 88 (1) (b) of the Act of 1971 which 
provides that an appeal may be taken to the Secretary of State against an JJ 
enforcement notice on the ground: " (b) that the matters alleged in the 
notice do not constitute a breach of planning control." I am not sure 
whether paragraph 8 is intended to mean that a condition for removal 
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A of buildings could never, as a matter of law, be sufficiently related to 

planning permission which was merely for a change of use (as distinct 
from permission for the erection of buildings), or that on the facts in 
this case, it was not related to the permission. On the whole I am 
inclined to think that the former view is correct, because the only 
circumstance of the case which is mentioned is that planning permission 
has been sought " merely for a change of use of existing substantial 

B buildings." I am also influenced by the fact that that appears to be the 
opinion of the Secretary of State's department as set out in the circular 
5/68, dated February 6, 1968, issued by the former Ministry of Housing 
and Local Government with its accompanying memorandum on " The 
Use of Conditions in Planning Permissions," paragraph 9 of which 
includes the following sentence: 

C " A condition requiring the removal of an existing building, whether 
on the application site or not, will only be reasonable if the need 
for that removal springs directly from the fact that a new building 
is to be erected." (My italics.) 

That statement is, in my opinion, too absolute and the words in italics 
are not supported by authority. If (as I am inclined to think) it explains 

D the reason on which the Secretary of State's decision was based, then 
the reason was, in my opinion, erroneous in law. But even if that is so, 
I am satisfied that, if the Secretary of State had correctly appreciated 
that a condition for removal of buildings attached to permission for 
change of use might be valid, he would nevertheless have certainly decided 
that in the circumstances of this case it was not sufficiently related to 
the permission and was therefore invalid. There was nothing that 

E I can see about the change of use to a wholesale warehouse which 
required or justified a condition for removal of the buildings. The 
reason why the planning authority ordered their removal was to improve 
or restore the amenity of the neighbourhood by getting rid of ugly 
buildings. No doubt that was a very proper object, but it had nothing 
particularly to do with the use of the buildings as warehouses. The 

p fact that the permission was in substance a temporary permission, as 
the Court of Appeal held, does not seem to me to be relevant to this 
matter. 

Accordingly I am of opinion that, even giving this condition the 
benevolent treatment to which, like a byelaw, it is entitled, it was invalid. 
If planning permission had been required for the change of use in 1962, 
the Secretary of State would have been right in so deciding and also in 

G deciding that, as the condition could not be severed from the permission, 
the permission itself was invalid, although his reason for doing so was 
(on my reading of his letter), wrong. 

I would allow the appeal by I.S.R. with costs here and below against 
Newbury District Council. The Secretary of State must bear his own 
costs throughout. 

H 
LORD SCARMAN. ' My Lords, the House has under consideration two 

appeals. Both the Secretary of State for the Environment, to whom I 
shall refer as " the Minister," and the International Synthetic Rubber 

A.C. 1981—22 

521



610 
Lord Scarman Newbury Council v. Environment Sec. (H.L.(E.)) [1981] 
Co. Ltd., to whom I shall refer as " the company," appeal against the 
reversal by the Court of Appeal of the decision of the Divisional Court A 
dismissing the appeal of the Newbury District Council, to whom I shall 
refer as " the council," from a decision of the Minister allowing the 
company's appeal against an enforcement notice served on it by the 
Hungerford Rural District Council as agent for the local planning 
authority to whose statutory functions and duties the council has 
succeeded. The council, as local planning authority, seek to uphold a g 
condition imposed by Hungerford Rural District Council upon a planning 
permission granted to the company on May 31, 1962, to use two ex-
R.A.F. hangars as warehouses for the storage of synthetic rubber. The 
condition was that " The buildings shall be removed at the expiration 
of the period ending December 31, 1972." The Minister, holding that 
the condition was invalid quashed the enforcement notice. The Divisional 
Court agreed. But the Court of Appeal, ruling that the condition was C 
valid, upheld the enforcement notice. This House gave leave to appeal. 

The Minister announced his decision by letter dated July 24, 1975. 
He accepted the facts as found by his inspector after a public inquiry held 
by him in January 1975. The appeal site comprises two large aerodrome 
hangars on either side of an unclassified road and enclosed in a perimeter 
fence at the former Membury airfield some five miles north-west of p 
Hungerford and just south of the M4 motorway. The freehold was vested 
in the Crown until 1961, when it was returned to the Gilbey family who 
had owned the land before the war. 

The airfield is an area allocated on the county map for service 
requirements but is surrounded for the most part by land in agricultural 
use (" white " on the map, indicating that it is not planned to disturb the 
existing use). The airfield was operational until 1947. From 1947 until ^ 
1953 the two hangars were used by the Ministry of Agriculture, Fisheries 
and Food " as a buffer storage depot." In 1953 the depot was cleared 
and the airfield transferred to the United States Air Force for their use. 
The nature of the U.S.A.F. use is not known. In 1954 the Royal Air 
Force took over the airfield (including the hangars) for use as a sub-
depot of No. 3 Maintenance Unit. From 1955 to 1959 the hangars were p 
used by the Home Office for the storage of civil defence vehicles. In 
1959 planning permission was granted to Mr. J. S. Gilbey (a member of 
the family whose land it had been before the war) for use of the hangars 
for the storage of agricultural products (including fertiliser). Permis
sion was conditional upon the buildings being removed at the expiration 
of the period ending December 31, 1964—which was later extended 
to December 31, 1970. A certain Mr. James was allowed to use, and did G 
use, one of the hangars for the storage of agricultural products and 
fertiliser. In 1961 the company began to use one hangar for the storage 
of synthetic rubber. 

In 1962 there occurred the planning application and permission with 
which these appeals are directly concerned. On May 3, 1962, the com
pany applied for permission to use the two hangars " as warehouses for JJ 
the storage of synthetic rubber," declaring (with strict accuracy only so 
far as one hangar was concerned) that they were already in use for that 
purpose. On May 31, 1962, planning permission was granted subject to 
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. conditions. The relevant terms of the permission were that the local 
planning authority permitted: 

" Use of two hangars on Membury Airfield as warehouses. . . subject 
to compliance with the conditions specified hereunder: 1. The build
ings shall be removed at the expiration of the period ending 
December 31, 1972. 2. . . . [irrelevant to the two appeals]." 

g The reasons for the conditions were stated to be: 
" 1 . To accord with the local planning authority's policy regarding 
industrial development in rural areas. 2. To safeguard the amenities 
of the area." . 

The company did not appeal against the conditions; But two months 
later, in July 1962, it took a long lease of the site, and put both hangars 

C to use as warehouses. 
On November 5, 1970, the company applied for planning permission 

to use the hangars as warehouses for a further 30 years (i.e. until the 
expiry of their lease) from December 31, 1972. Clearly the company 
saw their right of use as based on a temporary permission expiring at the 
end of 1972. Permission was refused, and on June 25, 1971, the com-

£. pany appealed to the Minister. 
The company did not remove the hangars by December 31, 1972, 

but continued, its use of them. On November 12, 1973, .the local 
planning authority served an enforcement notice requiring the company 
to remove them. The company appealed to the Minister against the 
notice. 

After stating the facts, the inspector, who took the public inquiry, 
E concluded: 

" . . . that there was a clearly established use of the appeal hangars 
when in Crown occupation, prior to .1959, for storage. Foodstuffs 

. were stored from 1947 to 1953, then the hangars were part of a 
sub-depot for No. 3 Maintenance Unit at Milton, then from 1955 
to 1959 they were used for storing civil defence vehicles." 

F 
He noted that, after a gap in 1953, when the United States Air Force 

had the use of the airfield, the storage use was resumed and commented 
that " The application for permission for storage in 1959 [the Gilbey 
application] appears to have been unnecessary." Though his report 
contains a very helpful discussion of what he calls " the legal implica
tions " of the facts, he was careful to leave them to the Minister. He 

G contented himself with two recommendations confined to the planning 
aspects of the case: the first that, if the Minister decided that there 
had been a breach of planning control, the condition for removal of the 
hangars should not be discharged, and the second that the planning 
appeal should be dismissed. 

Three questions arise on these facts. First, was planning permission 
JJ required when it was granted in 1962? I shall call this the existing use 

point. Secondly, if it was not, can the company now rely on an existing 
use right and so avoid the condition imposed, that the hangars' should 
be removed by the end of 1972? I shall call this the estoppel point. 
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Thirdly, if planning permission was required, was the condition one which 
the local planning authority could lawfully impose? The first question 
turns on the true construction of the Use Classes Order 1950—the 
effective order.in 1962. The second and third questions raise points of 
great importance in the law of planning control and its enforcement. 

Existing use 
The Town and Country Planning Act 1971 (the Act) consolidated the B 

statute law relating to town and country planning in England and Wales. 
Part III (sections 22 to 53) provides for general planning control, and 
Part V (sections 87 to 111) for the enforcement of planning control. 
Section 22 (1) (which reproduces the earlier law) defines development as 
meaning " the carrying out of building, engineering, mining or other 
operations in, on, over or under land, or the making of any material Q 
change in the use of any buildings or other land." Subsection (2) 
provides that certain operations or uses of land shall not be taken to 
involve development of the land including 

" (/) in the case of buildings or other land which are used for a 
purpose of any class specified in an order made by the Secretary of 
State under this section, the use thereof for any other purpose of -. 
the same class." 

This provision has been a feature of the legislation ever since the Town 
and Country Planning Act of 1947. A Use Classes Order had been 
made under that Act in 1948. It was revoked and replaced by the Use 
Classes Order 1950, which is the effective order for the purposes of these 
appeals. (In its turn it has been replaced by subsequent orders.) Where E 
a building or other land is used for a purpose of any class specified in 
the Schedule to the order, its use for any other purpose of the same 
class shall not be deemed to involve development of the land: (article 
3 (1)). The Schedule specifies, amongst other classes. " Class X—Use 
as a wholesale warehouse or repository for any purpose." 

The purpose of the Use Classes Order becomes evident when one p 
reaches section 23 (1) of the Act, which provides that subject to the 
provisions of the section " planning permission is required for the carry
ing out of any development of land." Since a change of use within a 
class is not deemed to involve development, planning permission for the 
change of use is not required. The effect, therefore, of Class X is that 
premises previously used as a repository for any purpose may be used as 
a wholesale warehouse; and vice versa. In neither case does the law O 
deem any development'to be involved or require the grant of planning 
permission. A comparison of the Order of 1950 with that of 1948, which 
it revoked, is, in my judgment, permissible and instructive. The Order 
of 1950 amalgamated certain use classes to be found in the earlier Order, 
thus permitting a wider range of changes of use to take place without 
the requirement of planning permission. The Order of 1948 placed use JJ 
as a wholesale warehouse in Class X and use as a repository in. Class XI: 
it also included definitions of " wholesale warehouse " and " repository." 
The Order of 1950 has no definition of either term: but, since the 
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purpose of the Order is the amalgamation of certain.use classes to be 
found in the Order of 1948, it is legitimate, for the purpose of construing 
the Order, to note the meaning of these terms in the two use classes 
which the Order of 1950 has amalgamated into one (the new Class X). 
The Order of 1948 provided that " wholesale warehouse " means " a 
building where business, principally of a wholesale nature, is transacted," 
and that " repository" means " a building . . . where storage is the 

B principal use and where no business is transacted other than incidentally 
to such storage." 

It is common ground that the company uses the hangars as wholesale 
warehouses. If, therefore, the lawful prior use was that of a " repository 
for any purpose," planning permission was unnecessary: for there would 
be an existing use right entitling the company to use them as wholesale 
warehouses. 

^ It is also common ground (though at one time the council was dis
posed to deny it) that the Crown use, which began in 1947 and with 
two " service " breaks continued until 1959, was lawful. The inspector 
has found and the Minister has accepted that this use was " for storage 
purposes." In other words, the hangars were buildings in respect of 
which there had been lawfully established an existing storage use prior 

D to the arrival of the company on site. 
The sole issue, therefore, is as to the meaning to be given to the 

words " repository for any purpose " where they appear in the Order. 
The company's submission is that " repository " is (as defined in the Order 
of 1948) a building used for storage, and that Class X includes such 
use "for any purpose." The Minister and the council submit that the 
context requires that a limitation be placed on the words " for any 

E purpose," namely a limitation to the purposes of a storage business. 
This construction found favour with the Divisional Court and the 
Court of Appeal. Reliance was placed on G. Percy Trentham Ltd. v. 
Gloucestershire County Council [1966] 1 W.L.R. 506, a decision of the 
Court of Appeal. In that case the Court of Appeal reached the un
surprising conclusion that use as a farm shed was not use as a repository, 

p Diplock L.J. commenting that nowhere, except in a court of law, did he 
think it would be argued " with gravity " that ordinary farm buildings 
are properly described as " repositories." In his judgment, however, 
Lord Denning M.R. essayed a definition of repository. He said, at 
p. 512: " A repository means a place where goods are stored away, to 
be kept for the sake of keeping them safe, as part of a storage business." 
The Court of Appeal applied this definition in this case. After hearing 

G Mr. Widdicombe's submissions for the company (no doubt very persuasive, 
if his argument in this House be any guide), the Master of the Rolls 
felt that his " one answer" must be " a matter of impression." So 
far, I agree. But then he added [1978] 1 W.L.R. 1241, 1250: " My 
opinion is that no one conversant with the English language would 
dream of calling these hangars a ' repository' when filled with fire-pumps 

JJ or synthetic rubber." I cannot, with respect, agree. I find that neither 
the standard English dictionaries nor my experience of the English 
language as writer and student suggest that the qualification " as part 
of a storage business " is to be embodied in the ordinary meaning of the 
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word "repository." The primary and literal meaning of "repository" . 
is what anyone acquainted with its Latin origin would expect—a place 
or receptacle where things are stored. But there is also an old established 
secondary meaning " A place where things are kept or offered for sale; 
a warehouse, store, shop, mart": Shorter Oxford English Dictionary, 
3rd ed., p. 1707, and repeated in subsequent editions. But this meaning 
is not limited to use "as part of a storage business." It embraces any 
business use, as distinct, for example, from a repository used for domestic, B 
museum, or academic purposes. Two questions, therefore, arise. First, 
is " repository" used in the Order in its primary, or literal, sense? 
Secondly, if not, is the term " use as a repository " a reference to a general 
business use or to a use limited to that of a storage business? 

The language of the class is wide enough to permit the primary, or 
literal, meaning. But the context, I think, makes the secondary, but c 
well established, meaning the more likely. In this respect, I note that 
Havers J. in Horwitzv. Rowson [1960] 1 W.L.R. 803, 810, denned "re
pository " 'as a building wherein goods were kept in the course of trade or 
business. Although the various classes scheduled to the Order make 
strange reading and include some oddly assorted bedfellows, they are 
classes. The Order being part of the apparatus of planning control, I 
look for a planning link between the several members of each class: D 
and this is not difficult to ascertain, though the linkage is looser in some 
classes than in others. So far as Class X is concerned, if each of the 
two specified uses is a business use, the planning link between them is 
established without doing any violence to the English language. But I 
cannot go the step further which was taken by Lord Denning M.R. in 
the Trent ham case [1966] 1 W.L.R. 506 and construe the business use g 
as limited to that of a storage business. The words " for any purpose," 
though consistent with a general limitation of the class to business use, 
negative the possibility of limiting use as a repository to.a specific type 
of business. The express limitation of " wholesale " upon the warehouse 
use is to be contrasted with the express extension of the repository use 
to. such use " for any purpose." p 

The question for decision is, therefore, whether the Crown use of 
the.hangars for storage purposes between 1947 and 1959 was a business 
use. .'The word "business" is apt to include official or governmental 
business as well as commercial business. The relevance of business to 
planning is that it is associated with a certain character of development 
and a certain level of activity upon and adjacent to the land, e.g., the 
type of buildings and the level of traffic movement. As such, it matters G 
not whether the Crown is storing goods in the hangars for the purposes 
of; public business or a wholesaler for his private business purposes or 
any. other commercial enterprise for its business purposes. To quote the 
Order of 1948, " where storage is the principal use and where no business 
is transacted other than incidentally to such storage," the nature or 
purpose of the business for which the repository is used is immaterial JJ 
for planning purposes. The one essential limitation, which is to be 
compared with the " wholesale " limitation upon warehouse use, is implicit 
in the word "repository," namely, that the principal use is storage. So 
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understood, Class X does embrace the Home Office and Ministry of 
Food use. Mr. Boydell, for the council, sought to avoid this con
clusion by submitting—correctly—that not all uses of land are included 
in the Use Classes Order. He urged' upon the House the proposition 
that the Crown use was sui generis, (in English, a distinct, unique use) 
and not covered by Class' X. I do not accept his proposition. Properly 
considered, the Crown use was as much a storage use for.its business as 

B would be that of any commercial enterprise for its business. 
Accordingly, I think the Trentham limitation, " as part of a storage 

business," was erroneous and that Class X is wide enough to include 
the Crown use in this case. The Crown did, and the company does, use 
the hangars for storage, each for the purposes of its business: and no 
business is transacted on the site save that which is incidental to storage. 

.-, My conclusion is, therefore, that the planning permission obtained by 
the company in 1962 was unnecessary. There was an existing use right 
by virtue of Class X of the Use Classes Order. 

The estoppel point (" Blowing hot and cold ") 
The Court of Appeal did not have to decide whether the company by 

taking up and then exercising the 1962 planning permission had estopped 
D itself from relying on its existing use right; for the court was unanimous 

that no such right existed. But, as your Lordships are agreed that plan
ning permission was unnecessary, the point does now arise for decision. 

In the Court of Appeal, Lawton L.J. found the point attractive, but, 
since it did not arise, expressed no final opinion. Browne L.J. did not 
find the point attractive. He said [1978] 1 W.L.R. 1241, 1256: 

E " I will only say that as at present advised I am afraid that I do not 
agree with' Lord Denning M.R. on this point, except where the 
circumstances are as in Prossor v. Minister of Housing and Local 
Government, 67 L.G.R. 109 and the cases which have followed and 
applied that decision—viz. where a new planning unit—and indeed 
in those cases a new physical unit—has been created." 

p 
Lord Denning M.R., however, was prepared to lay down a broad general 
principle. He said, at p. 1250: . . 

" Blowing hot and cold. In case I am wrong about ' repository' 
I must turn to the final point, which is this: seeing that I.S.R. 
accepted the grant of planning permission in 1962 (subject to the 
condition of removal), can they now turn round and say that they 

Q did not need planning permission at all? Being entitled, as they 
say, to use the hangars for storing rubber without any permission 
at all. Mr. Widdicombe submitted that they could. He referred 
to Mounsdon V. Weymouth and Melcombe Regis Borough Council 
[1960] 1 Q.B. 645 and East Barnet Urban District Council v. British 
Transport Commission [1962] 2 Q.B. 484. But Mr. Boydell on the 

JJ other side referred to Brayhead {Ascot) Ltd. v. Berkshire County 
Council [1964] 2 Q.B. 303, 315; Prossor v. Minister of Housing and 
Local Government, 67 L.G.R. 109; Gray v. Minister of Housing 
and Local Government, 68 L.G.R. 15; Petticoat Lane Rentals Ltd. 
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v. Secretary of State for the. Environment [1971] 1 W.L.R. 1112 
and Kingston-upon-Thames Royal London Borough Council v. 
Secretary of State for the Environment [1973] 1 W.L.R. 1549, 
1552. To my mind the maxim of law and equity applies here: Qui 
sentit commodum sentire debet et onus. He who takes the benefit 
must accept it with the burdens that go with it. It has been applied 
recently in Halsall v. Brizell [1957] Ch. 169 and E. R. Ives Invest
ment Ltd. v. High [1967] 2 Q.B. 379, 394. It is an instance of the B 
general principle of equity considered in Crabb v. A run District 
Council [1976] Ch. 179, 187-188 and it is, in my view, particularly 
applicable in planning cases. At any rate in those cases; where the 
grant of planning permission opens a new chapter in the planning 
history of the site." 

His last sentence is an echo of Prossor's case, 67 L.G.R. 109, which, I C 
think, was correctly decided. But, as I shall endeavour to show, it does 
not follow from the correctness of Prossor's case that " the general 
principle " of equitable estoppel is applicable to planning cases. 

As every law student who has read the opening chapters of Snell's 
Principles of Equity (now in its 27th ed. (1973) ), knows, equity, as a body 
of law ancillary to the common law, developed so as to provide a J-J 
protection for interests in property which was more effective than the 
remedies available at law. The Court of Chancery acted on the con
science of the legal owner of property. Equitable interests were strictly 
not proprietary in character, but rights in personam. Although they 
have developed a proprietary character, they are not enforceable against 
all the world. The purchaser for value without notice is not bound. 
In the field of property law, equity is a potent protection of private E 
rights, operating upon the conscience of those who have notice of their 
existence. But this is no reason for extending it into the public law of 
planning control, which binds everyone. 

The case law does not support Lord Denning's view. In Swallow 
and Pearson v. Middlesex County Council [1953] 1 W.L.R. 422 Parker J. 
refused to hold that the plaintiffs, having treated an enforcement notice p 
as a good notice, were estopped from denying its validity. He said, at 
p. 426: " . . . no person can waive a provision or a requirement of the 
law which is not solely for his benefit but which is for the public benefit." 

In Mounsdon v.. Weymouth and Melcombe Regis Borough Council 
[1960] 1 Q.B. 645 a Divisional Court, which included Lord Parker C.J., 
referred to " the principle " applied in Swallow's case with approval and 
held that appellants who had obtained a conditional planning permission G 
were not precluded from arguing that it was unnecessary. 

Although the point was not argued, this House in Pyx Granite Co. 
Ltd. v. Ministry of Housing and Local Government [1960] A.C. 260 
implicitly accepted Lord Parker's view: for in that case the appellant 
company, though it had obtained a conditional planning permission, 
was granted a declaration that their development was authorised by the JJ 
Malvern Hills Act 1924 and so did not require permission. 

Mr. Widdicombe, for the appellants, referred us to other cases to 
the same effect; notably East Barnet Urban District Council v. British 
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Transport Commission [1962] 2 Q.B. 484, in which Lord Parker C.J. 
was a member of the court. 

My Lords, I agree with the view so consistently expressed by Lord 
Parker C.J. that it is wrong to introduce into public administrative 
law concepts such as equitable estoppel which are essentially aids to the 
doing of justice in private law. I forbear to discuss the cases upon 
which Lord Denning M.R. founded his view to the contrary because 

B Mr. Boydell for the respondents did not seek to rely upon them. 
Indeed Mr. Boydell based his argument on Prossor's case, 67 L.G.R. 
109, the principle of which is independent of any equitable doctrine. 
Suffice it to say of the authorities mentioned by Lord Denning in the 
passage which I have quoted that, if and in so far as they suggest (and 
I do not think that they do) that equitable estoppel has a place in the 

r law of planning control, they are incorrect in law and should not be 
followed. 

In Prossor's case Lord Parker C.J. enunciated a genuine planning 
principle. The appellant's predecessor in title had obtained planning 
permission for the rebuilding of a petrol service station on a by-pass. 
It was subject to a condition that no retail sales other than the sale of 
motor accessories should be carried out on the site. The appellant 

D displayed on the site second-hand cars for sale. Being served with an 
enforcement notice, he claimed an existing use right. Though it was 
held that he had not established an existing use right, the Divisional 
Court also held that, by reason of the exercise of the planning permission 
to rebuild, the appellant was bound by the condition attached to the 
permission. 

_ The case has nothing whatever to do with equitable estoppel. The 
permission was for a new operational development of the site, i.e. the 
rebuilding. Lord Parker C.J. put it thus, at p. 113: 

" The planning history of this site, as it were, seems to me to begin 
afresh on April 4, 1964, with the grant of this permission, a 
permission which was taken, up and used. . . . " 

p Prossor's case has been followed in a number of cases. Their effect is 
accurately summarised by Browne L.J. in the passage from his judgment 
which I have already quoted. Prossor's case was approved by the Court 
of Appeal in Gray v. Minister of Housing and Local Government, 68 
L.G.R. 15 and by the Divisional Court (Lord Parker C.J. .presiding) in 
Petticoat Lane Rentals Ltd. v. Secretary of State for the Environment 
[1971] 1 W.L.R. 1112. It has never, however, been applied—so far as 

G the researches of counsel have been able to ascertain—to a change of 
use case. In every case the permitted development which has been held 
to begin a new planning history has been operational in character: i.e., 
it altered the physical nature of the land by building, mining, or other 
engineering works. 

Mr. Widdicombe for the company submitted at the outset of his 
H argument—and at that stage he was supported by Mr. Newey for the 

Minister—that the principle in Prossor's case, 67 L.G.R. 109, is not 
applicable to a " change of use " case, where there is no building or 
other physical operation covered by the planning permission. Clearly it 
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will; be much more difficult to establish the creation of a new planning . 
unit or the beginning of a new chapter of planning history where the 
unnecessary permission which has been granted subject to conditions 
purports to authorise only a change of use. But such cases can exist, 
as at a later stage in the argument counsel for the Minister was able 
to show: e.g., where permission is granted to change the use of residential 
premises in single occupation to a multi-occupation use. There is in 
such a case a wholly new departure, a new chapter of planning history. B 
It would be a negation of sound planning if the conditions attached to 
the multi-occupation use could be avoided merely because prior to such 
use the premises had the benefit of an existing residential use in single 
occupation. I conclude, therefore, that Prossor's principle is of general 
application where it can be shown that a new planning unit has been 
brought into.existence by the grant and exercise of a new planning _, 
permission. But, where Prossor's case does not apply, the grant, of an 
unnecessary planning permission does not preclude a landowner from 
relying on an existing use right. 

Upon the facts of this case, it is, however, not possible to apply the 
Prossor principle. Planning-wise, upon the facts as found by the inspector 
and accepted by the Minister, there was no departure from the previous 
use substantial enough to justify the inference that a new unit had been D 
created or a new planning history begun. I, therefore, reject the sub
mission to the contrary made on behalf of the council. 

The validity of the condition 
My Lords, it is strictly unnecessary for me to express a view on the 

validity of the condition. But the House has heard full argument on JJ 
the point, and I have reached the clear conclusion that the Minister's 
decision that the condition was invalid cannot be said to be incorrect 
in law. I think it right, therefore, to state briefly the reasons for my 
conclusion. 

The Divisional Court agreed with the Minister. But the Court of 
Appeal upheld the enforcement notice, ruling that the condition for the p 
removal of the hangars was valid. In their view, it fairly and reasonably 
related to the permitted development, i.e. the temporary use of the 
hangars as warehouses for the storage of synthetic rubber. 

The Court of Appeal was entitled to reverse the Minister only if he 
could be shown to have made an error in law: section 246 of the Act. 
The law is, I think, well settled save for one small area of doubt. Mr. 
Widdicombe, opening the appeal, suggested that the law requires three G 
tests of validity, all of which, he submitted, must be satisfied. Mr. Newey 
for the Minister agreed with him. Mr. Boydell for the council suggested 
that there were really only two. The difference between them is semantic 
not substantial. The three tests suggested are: (1) The condition must 
fairly and reasonably relate to the provisions of the development plan 
and to planning considerations affecting the land, (2) it must fairly and JJ 
reasonably relate to the permitted development, and (3) it must be such 
as; a reasonable planning authority, duly appreciating its statutory duties, 
could have properly imposed. As Mr. Boydell said, test (3) is almost 
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invariably wrapped up in the first two: but it is possible, though unusual, 
that a condition could in an exceptional case satisfy the first two tests 
but fail the third. 

My Lords, I accept the appellant's submission that there are these 
three tests. The legal authority for the tests is to be found in the statute 
and its judicial interpretation. Section 29 (1) of the Act, substantially 
re-enacting section 14 (1) of the Act of 1947, provides as .follows: 

B " (1) Subject to the provisions of sections 26 to 28 of this Act, and 
to the following provisions of this Act, where an application is made 
to a local planning authority for planning permission, that authority, 
in dealing with the application, shall have regard to the provisions 
of the development plan, so far as material to the application, and 
to any other material considerations, and—(a) subject to sections 41, 

Q 42, 70 and 77 to 80 of this Act, may grant planning permission, 
either unconditionally or subject to such conditions as they think 
fit; or (Z?) may refuse planning permission." 

Though the subsection speaks of " such conditions as they think fit," its 
opening words impose a limitation on the powers of the local planning 
authority including the discretionary power to impose conditions. In 

p dealing with the application for permission, it shall have regard to the 
development plan ." so far as material to the application, and to any 
other material considerations." I construe " material considerations " in 
the context of the subsection as a reference to planning considerations. 

The subsection therefore expressly mentions the first two tests. The 
third test arises from the application to the planning law of the reason
ableness test as enunciated by Lord Greene M.R. in Associated Provincial 

E Picture Houses Ltd. v. Wednesbury Corporation [1948] 1 K.B. 223. 
This view of the subsection and its predecessor has been accepted 

by a line of authoritative judicial decisions, the most notable of which 
are Pyx Granite Co. Ltd. v. Ministry of Housing and Local Government 
when in the Court of Appeal [1958] 1 Q.B. 554 and Fawcett- Properties 
Ltd. v. Buckingham County Council [1961] A.C. 636. In the Pyx 

P Granite case at p. 572 Lord Denning said that " conditions . . . must 
fairly and reasonably relate to the permitted development." In 
Fawcett's case this House, in effect, adopted the three tests. Lord Cohen 
(pp. 660, 662) considered that the relevant questions which the court 
must answer were, as Mr. Megarry Q.C. had submitted, whether the 
scope of the condition was " unrelated to the policy declared. in the 
outline plan or to any other sensible planning policy." Lord Denning 

G repeated his formula in the Pyx Granite case, adding, at p. 678, with 
a reference to the Wednesbury case, that "they [i.e. the local planning 
authority] must produce a result which does not offend against common 
sense." Lord Jenkins, at pp. 684-685, quoted Lord Denning's formula
tion in the Pyx Granite case with approval. 

Fawcett's case [1961] A.C. 636 renders it unnecessary to cite further 
IT authority, though there is plenty in the books, to establish the three tests. 

They have been recognised and adopted by the courts and this House. 
The small area of doubt which remains is whether a condition for 

the removal of existing buildings can ever satisfy the tests if the 

531



620 
Lord Scannan Newbury Council v. Environment Sec. (H.L.(E.)) [1981] 
permitted development is limited to a change of use. The doubt is . 
whether in such a case the condition could ever be said fairly and 
reasonably to relate to the permitted development. Indeed, the Court 
of Appeal has interpreted the Minister's decision as based on the view 
that in law no such condition can be imposed upon a " change of use 
permission." Browne L.J. put their view of the Minister's decision 
succinctly... [1978] 1 W.L.R. 1241, 1253: " . . . it is a holding of law that 
such a condition can never [emphasis supplied] be valid. . . . " B 

My Lords, if the Minister really did base his decision upon this 
view of the law, I would agree with the Court of Appeal that he erred 
in law. The point is not covered by any clear authority. But I would 
reject such a view of the law as being wrong in principle. First, the 
acceptance of an inflexible rule would, so far as it extends, preclude 
the application in change of use cases of the three recognised tests of c 
validity. There would be substituted a rule of thumb for the exercise 
of the Minister's judgment upon the facts of the appeal. 

Secondly, so various are the circumstances and interests affected by 
a planning permission that I would think it wrong, in the absence 
of an express statutory prohibition, to assert that, as a matter of law, 
a condition requiring the removal of buildings already in existence can 
never fairly or reasonably relate to a permission limited to a change of D 
use. And the statute contains no express prohibition: for section 29 (1) 
leaves the imposition of conditions to the discretion of the local planning 
authority (and to the Minister on appeal). The validity of a condition 
must, therefore, depend in all cases upon the application of the three 
tests to the particular facts. If the permitted change of use is unlimited 
in time, it may well be fair and reasonable to require the removal of F 
some existing buildings as a condition of the permission. But, if the 
permitted change of use should be for a limited period, the reasonable
ness of the condition may be more difficult to establish. In either case, 
the planning history, the situation of the land, the circumstances of 
all those interested in the land, and the existence of other statutory 
powers to achieve the same planning purpose would be relevant con
siderations. F 

In his decision letter the Minister gave the following reasons for 
holding the condition invalid. He said, in paragraph 8: 

" It is considered however in the circumstances of this case where 
planning permission was sought merely for a change of use of 
existing substantial buildings, that a condition requiring the removal 
of those buildings after the expiration of a specified number of Q 
years was not sufficiently related to the change of use in respect 
of which the planning permission was granted and was unreason
able. It is therefore concluded that the condition was invalid." 

These words do not suggest to me that the Minister committed him
self to the view of the law which the Court of Appeal has attributed to 
him. He noted that permission was sought "merely for a change of JJ 
use of existing substantial buildings": he considered that the removal 
condition was " not sufficiently related "to the change of use " and was 
unreasonable. With the greatest respect, the Court of Appeal has 
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. misinterpreted the Minister's reasons. He did not hold that a condition 
for removal of buildings attached to a " change of use permission " 
could never be valid. He held that in the circumstances of this case 
the condition was not sufficiently related to the permitted change of 
use. The condition certainly related to the development plan and to 
planning considerations and so satisfied the first test. But did it 
satisfy the second test? Was it fairly and reasonably related to 

B the permitted development, i.e. a temporary change of use? This 
was for the Minister in the light of all the circumstances to decide; 
and he decided it. I would comment only that the Minister, being 
the ultimate authority on planning questions arising in the enforcement 
of planning control, is the appropriate authority to determine whether 
a condition " sufficiently," i.e. fairly and reasonably, relates to the per-
mitted development. 

The Court of Appeal was led into error by their belief that the 
Minister based his conclusion upon a statement to be found in the 
Ministry of Housing and Local Government Circular 5/68. Lord 
Denning M.R. put it thus [1978] 1 W.L.R. 1241, 1247: 

" The present view of the ministry is contained in a circular which 
was issued in 1968 and is numbered 5/68, ' The Use of Conditions 

D in Planning Permissions.' It is to the effect that, when an 
applicant applies for permission to change the use of an existing 
building, the local planning authority, when granting permission, 
can impose a condition limiting the period of time during which 
the building may be so used: but cannot impose a condition 
requiring the building to be removed at the end of that time. The 

£ crucial sentence in the circular is: ' A condition requiring the 
removal of an existing building, whether on the application site 
or not, will only be reasonable if the need for that removal springs 
directly from the fact that a new building is to be erected.'" 

I agree that the circular has no legal effect and that, if in the sentence 
quoted it purports to lay down a rule of law, it is wrong. But how 

p can it be said, as Lord Denning M.R. said, that this sentence in the 
circular represents " the present view of the Ministry upon the law "? 
The answer has to be—only if the Minister's letter of decision is to be 
read as saying so. But, my Lords, it says nothing of the sort. 

I conclude, therefore, that the Minister made no error of law. 
That being so, his view—that a condition requiring the removal of 
existing substantial buildings was not sufficiently related to the 

G temporary change of use for which permission was granted in this 
case—is unappealable: see section 246 of the Act. 

My Lords, for all these reasons I would allow the appeals. I agree 
with the order for costs proposed by my noble and learned friend 
Viscount Dilhorne. 

H LORD LANE. My Lords, R.A.F. Station Membury was a wartime 
airfield built on requisitioned farming land. There were, apart from 
the usual concrete runways, perimeter tracks, hardstandings and so on, 
two hangars in which repair and maintenance of aircraft could be 
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carried out. The last aeroplane left Membury in about 1947. The 
hangars have since then had a chequered history. They are now 
(albeit functionally useful) an eyesore in otherwise pleasant countryside 
and, if aesthetic considerations were the only criterion, ought to be 
removed. The local planning authority (now Newbury District Council) 
contend that that is also the position in law, and the Court of Appeal 
have upheld that contention. They have decided that the present 
owners, the International Synthetic Rubber Ltd. (I.S.R.) are in law obliged B 
to remove the hangars. 

The history of the site, so far as it is known and material, is as 
follows. From 1947 to 1953 the hangars were used as a food storage 
depot by the Ministry of Agriculture, Fisheries and Food. For brief 
periods in 1953 the U.S.A.F. and in 1954 the R.A.F. used the airfield 
for purposes which are not known. From 1955 to 1959 the Home ^ 
Office stored civil defence vehicles, fire-pumps and suchlike in the 
hangars. In 1959 planning permission was given for the use of the 
hangars for storage of agricultural products, subject to the condition 
that the hangars should be removed by a date later extended to 
December 31, 1970. In May 1962 permission was granted to I.S.R. as 
follows: " Use of two hangars on Membury Airfield as warehouses." 
That was qualified by two conditions: D 

" (1) The buildings shall be removed at the expiration of the period 
ending December 31, 1972. (2) The use shall be confined to storage 
and no materials shall be stored which give rise to offence by 
reason of smell." For this reason: " (1) To accord with the local 
planning authority's policy regarding industrial development in 
rural areas. (2) To safeguard the amenities of the area." £ 

The freehold title of the site was vested in the Crown until 1961. 
On November 30, 1961, the site was sold to the former owner and then 
leased back to the Crown for a period of 40 years. In July 1962 (i.e. 
after receipt of the permission) the lease was assigned and the hangars 
were sold to I.S.R. The terms of the particulars of sale imply, sur
prisingly, that the hangars were being treated as chattels, distinct from p 
the realty. Nothing now turns on that point because the parties are all 
agreed that the hangars were and are, as one would expect, part of the 
realty. 

Since then I.S.R. has used the hangars continuously for the storage 
of synthetic rubber." In November 1970 they applied for a postpone
ment of the removal date to 2002. That was refused. By December 
31, 1972, I.S.R. had taken no steps to comply with the condition by G 
removing the hangars. In November 1973, therefore, the local autho
rity served an enforcement notice. I.S.R. appealed under section 88 of 
the Town and Country Planning Act 1971. An inquiry was held in 
January 1975. The Minister's decision letter was published in July of 
that year. He allowed the appeal on the grounds that the condition 
imposed by the local authority was ultra vires and void. He further JJ 
decided that the condition could not properly be severed from the per
mission and that the planning permission as a whole was void. If this 
conclusion is right, there is nothing at present to stop I.S.R. continuing 

534



623 
A.C. Newbury Council v. Environment Sec. (H.L.(E.)) Lord Lane 

. to use the hangars as warehouses. This is because they started to 
use them as warehouses before 1963, and section 87 (1) of the Act 
of 1971 provides them in these circumstances with immunity. The 
Minister's view of the matter was upheld by the Divisional Court. The 
Court of Appeal, however, held that the condition was not ultra vires, 
that the enforcement notice was lawful and should be obeyed. 

The issues are these. First, was any planning permission necessary 
B in 1962, that is, was there an existing use which absolved I.S.R. from 

the need for permission to use the hangars as warehouses? Secondly, 
if such was the case, are I.S.R. debarred from asserting that that is so? 
This has been referred to as the " blowing hot and cold " point. Thirdly, 
was the condition requiring the removal of the hangars outside the 
proper powers of the local planning authority and therefore void? 
If the first two questions are decided in favour of the appellants, the 

^ third, although remaining important, would not affect the outcome 
whichever way it was decided. 

Existing use 
The use which I.S.R. assert was sufficient to render planning per

mission unnecessary in 1962 was the Home Office's storage of civil 
D vehicles from 1955 to 1959. That is the basis on which the case has 

been fought throughout. 
The Town and Country Planning (Use Classes) Order 1950 provides 

by paragraph 3 (1) as follows: 
" Where a building . . . is used for a purpose of any class specified 
in the Schedule to this Order, the use of such building . . . for any 

£ other purpose of the same class shall not be deemed for the purposes 
of the Act to involve development of the land." 

Class X of the Schedule is " Use as a wholesale warehouse or repository 
for any purpose." 

The present use is undoubtedly as a wholesale warehouse. If the 
previous use was as a " repository for any purpose," it follows that no 

p permission was necessary because permission is only required for deve
lopment and if the change was only from one Class X use to another 
there was ho development. 

All those who have hitherto considered the matter have come to the 
conclusion that the use by the Home Office as a store for Civil Defence 
vehicles was not use as a " repository." That being so, one naturally 
hesitates to differ, but I fear I must. The first meaning of the word 

^ given in the Shorter Oxford English Dictionary is " A vessel, receptacle, 
chamber, etc., in which things are, or may be placed, deposited or 
stored." The hangars fell plainly within this definition. The Court of 
Appeal held that a repository means " a place where goods are stored 
away, to be kept for the sake of keeping them safe, as part of a storage 
business." If those last six words properly form part of the definition 

U then the Home Office use did not constitute the building a repository. 
But are those words justified? Their origin is probably to be found in a 
judgment of Havers J. in Horwitz v. Rowson [1960] 1 W.L.R. 803, 
810 "'Repository,' I think, means a building wherein goods are kept 
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or stored, and I think it must be in the course of a trade or business." 
No reasons are given for this conclusion. The same view was expressed 
(obiter) by Lord Denning M.R. in G. Percy Trent ham Ltd. v. Glouces
tershire County Council [1966] 1 W.L.R. 506, 512 and reiterated by 
him in the present case. As to the other point of view, exemplified by 
the Oxford English Dictionary, Lord Denning M.R. said this [1978] 
1 W.L.R. 1241, 1249-1250: 

" The one answer I can give to this argument is that it is a matter B 
of impression—depending on the meaning one gives to the word 
' repository' in one's own vocabulary. My opinion is that no one 
conversant with the English language would dream of calling 
these hangars a ' repository' when filled with fire-pumps or 
synthetic rubber." 

; C 
No doubt there are few people, however conversant with the English 
language, who would use the word " repository " at all. The question 
is, what does it mean in the Order of 1950? The word " store " might 
perhaps have been employed, but that would have led to confusion 
because the word is now commonly used to mean retail shop (e.g., 
" village store "). To my mind repository simply means a storage place. 
If there were any real doubt about the matter it would, I think, be D 
resolved by the words which follow, namely " for any purpose." It 
is difficult to see how those words can possibly mean " for any purpose 
provided it is a business purpose." That is what the contention of the 
local authority entails. In my opinion I.S.R. had an existing use 
right under Class X and no planning permission was necessary. 

E 
Blowing hot and cold 

The local authority contends further that even if the use made of 
the hangars by the Home Office fell within Class X of the Order of 1950, 
nevertheless it is not open to I.S.R. to rely on that existing use by 
reason of their applying for, receiving and using, the planning permission 
of May 1962. In short they cannot now assert that no planning per
mission was necessary in the face of their 1962 actions. & 

This contention has been put in a number of different ways. Lord 
Denning M.R. put it thus [1978] 1 W.L.R. 1241, 1250-1251: 

" The truth is that, back in 1962, they had two inconsistent courses 
open to them. One was to apply for a grant of planning permis
sion; the other was to rely on any existing use rights that might 
be attached to the site. Once they opted for planning permission— " 
and accepted it without objection—they had made their bed and 
must lie on it. No doubt they did not know of the past history, 
but that was only because they did not choose to rely on it. They 
should not be allowed to bring it up again now." 

Lawton L.J. found it unnecessary to decide the point. Browne L.J. JJ 
felt unable to agree with the dictum of the Master of the Rolls on this 
aspect of the case, except insofar as it applies to circumstances where 
a new planning unit has been created. Nor does' Mr. Boydell seek to 
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. argue that the doctrine is of any more than narrow application. He 
contends, on the strength primarily of the decisions in Prossor v. 
Minister of Housing and Local Government, 67 L.G.R. 109 and 
Leighton and Newman Car Sales Ltd. v. Secretary of State for the 
Environment, 32 P. & C.R. 1. that where planning permission is " sought, 
granted and implemented " (as he puts it) the planning history starts 
afresh and any previous existing use must be ignored. Alternatively 

B the planning history starts afresh where " the acceptance and imple
mentation " of the planning permission is inconsistent with reliance 
on earlier existing right. It is inconsistent here, because the permission 
together with the condition as to removal of the hangars cannot live 
with the existing use right. In Prossor's case, 67 L.G.R. 109, the local 
planning authority granted permission for the rebuilding of a petrol 
station with a condition prohibiting any retail sales other than of motor 
accessories. The appellant nevertheless displayed second-hand motor 
cars on the site. An enforcement notice was served but the appellant 
claimed that the site had existing use rights for the sale of second-hand 
cars. The Minister upheld the enforcement notice. On appeal to the 
Divisional Court Lord Parker C.J. had this to say, at p. 113: 

" . . . assuming that there was at all material times prior to April 1964 
*-* an existing use right running on this land for the display and sale 

of motor cars, yet by adopting the permission granted in April 
1964 the appellant's predecessor, as it seems to me, gave up any 
possible existing use rights in that regard which he may have had. 
The planning history of this site . . . seems to me to begin afresh 
on April 4, 1964 with the grant of this permission, a permission 

™ which was taken up and used, and the sole question here is: has. 
there been a breach of that condition? " 

The facts in Leighton and Newman Car Sales Ltd. v. Secretary of State 
for the Environment, 32 P. & C.R. 1 were very similar to those in 
Prossor's case. Browne L.J. in delivering the judgment of the court 
said, at p. 10: 

" Mr. Payton made some criticism of Prossor v. Minister of 
Housing and Local Government . . . but . . . there is nothing to 
throw any doubt on the actual decision in that case, which was that 
where (as in the present case) there has been an application for a 
new planning permission and a grant of permission subject to an 

Q express condition prohibiting a previous established use, and the 
new permission has been acted on, the previous use is extinguished." 

Taken out of context, those words seem to widen the scope of Prossor's 
case. They must, however, be read.against the facts of the case which 
show that this, was an extensive development, involving not only the 
original site but the addition of two adjoining sites and the creation 

JJ of access to the highway from the two new sites. It was, in short, 
the classic Prossor situation of a new planning unit being born. 

The other cases relied on by Mr. Boydell all tell the same story. 
Gray v. Minister of Housing and Local Government, 68 L.G.R. 15 was 
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another rebuilding case. Petticoat Lane Rentals Ltd. v. Secretary of State . 
for the Environment [1971] 1 W.L.R. 1112 concerned planning permis
sion to erect a building upon an area of open land, a cleared bomb-site. 
Widgery L.J. in the course of his judgment in the Divisional Court 
•said at p. 1117: 

" For my part I also think that it [Prossor's case] was entirely 
correctly decided, but I think that in extending and applying it we 
should tread warily and allow our experience to guide us as that 
experience is obtained . . . but I am quite confident that the 
principle of Prossor's case can be applied where, as here, one has 
a clear area of land subsequently developed by the erection of a 
building over the whole of that land. Where that happens . . . one 
gets an entirely new planning unit created by the new building. 
The land as such is merged in that new building and a new planning 
unit with no planning history is achieved." 

Those words seem to me to express precisely and accurately the 
concept underlying Prossor's case, 67 L.G.R. 109. The holder of 
planning permission will not be allowed to rely on any easting use 
rights if the effect of the permission when acted on has been to bring ~ 
one phase of the planning history of the site to an end and to start a 
new one. It may not always be as easy as it was in Petticoat Lane 
Rentals to say whether that has happened. There will no doubt be 
borderline cases difficult to decide, but that does not affect the principle. 
We were asked by Mr. Newey to say that the principle can only apply 
where the permission granted is to build or rebuild or the like and can 
never apply to cases where the permission is simply to change the use. E 
I do not consider that any such limitation would be proper. It is not 
the reason for the break in planning history which is important. It 
is the existence of the break itself, whatever the reasons for it may 
■have been. No doubt it will usually be a case of permission to build 
which will attract the doctrine, but I myself would not altogether 
rule out the possibility that in some circumstances the permitted change F 
•of use might be so radical as to fulfil the criteria of Prossor's case. 

In the present case there is no such break in the history. The 
change of use from repository to wholesale warehouse could not by 
any stretch of the imagination be said to have started a new planning 
history or created a new planning unit. Indeed no one has so con
tended. I.S.R. succeed on this point. 

G 
Was the condition void? 

The Town and Country Planning Act provides: 
" 29 (1) . . . where an application is made to a local planning 
authority for planning permission, that authority, in dealing with 
the application, shall have regard to the provisions of the develop- „ 
ment plan . . . and to any other material considerations, and—(a) 
. . . may grant planning permission, either unconditionally or 
subject to such conditions as they think fit. . . . 
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. " 30 (1) Without prejudice to the generality of section 29 (1) . . . 
conditions may be imposed on the grant of planning permission there
under—. . .(h) for requiring the removal of any buildings or works 
authorised by the permission, or the discontinuance of any use of 
land so authorised, at the end of a specified period . . . " 

Despite the breadth of the words " subject to such conditions as 
_ they think fit," subsequent decisions have shown that to come within 

the ambit of the Act and therefore to be intra vires and valid a condi
tion must fulfil the following three conditions: (1) it must be imposed 
for a planning purpose; (2) it must fairly and reasonably relate to the 
development for which permission is being given; (3) it must be reason
able; that is to say, it must be a condition which a reasonable local 
authority properly advised might impose. The first test arises directly 

C from the wording of the material sections of the Act. The second test 
comes from the same sections as interpreted by Lord Denning in Pyx 
Granite Co. Ltd. v. Ministry of Housing and Local Government [1958] 
1 Q.B. 554 and approved in this House by Lord Keith of Avonholm and 
Lord Jenkins in Fawcett Properties Ltd. v. Buckingham County Council 
[1961] A.C. 636 and by Lord Reid and Lord Guest in Mixnam's Proper-
ties Ltd. v. Chertsey Urban District Council [1965] A.C. 735. The 
third test is probably derived from Associated Provincial Picture 
Houses Ltd. v. Wednesbury Corporation [1948] 1 K.B. 223, and 
ensures that the Minister, if he is asked to review the actions of a 
local authority, may, even if tests (1) and (2) are quite satisfied, never
theless allow an appeal on much broader grounds, if the effect of the 
condition would be to impose an obviously unreasonable burden upon 

E the appellant. Decisions of the local planning authority should not, 
however, lightly be set aside on this ground. As Lord Guest said in 
Mixnam's Properties Ltd. v. Chertsey Urban District Council [1965] 
A.C. 735, 760-761: 

" There should, however, in my view be a benevolent interpretation 
given to the discretion exercised by a public representative body 

F such as the appellants in carrying out the functions entrusted to 
them by Parliament. Courts should' not be astute to find they 
have acted outside the scope of their powers." 

In the present case there is no doubt that the removal of these 
hangars by 1972 together with their use meantime as a wholesale ware
house was the fulfilment of a planning purpose. The idea was in 

G accordance with the development plan and amply fulfilled the. first test. 
It is on the second test, whether one treats it as part of test (3) (as 

Mr. Boydell suggests one should) or as a matter to be considered 
separately, that difficulty arises. The Court of Appeal has, unlike the 
Divisional Court, found that the obligation to demolish the hangars 
after 10 years did truly relate to the permitted development. Since 

JJ the permitted development consisted not in permission to build but 
in a change of use of the hangar to the purpose of a warehouse, it is 
at first sight hard to see how the conclusions of the Divisional Court can 
be faulted. As Robert Goff J. said in his judgment, 75 L.G.R. 608, 616: 
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" I cannot see how a condition that the buildings be removed . 
related to the permitted development in the present case, which was 
the use of the building as a warehouse for synthetic rubber." 

The Court of Appeal took the view that the application by I.S.R. 
should be interpreted as an application for temporary use of the two 
hangars as warehouses; and that the permission should be read as 
permission for temporary use. So interpreted, it is said, a condition JJ 
which specified a period of temporary use and a condition which 
required removal of the hangars at the end of that period both related to 
the permitted development. Assuming that those glosses upon both 
the application and permission are legitimate, it still seems to me, with 
respect to the reasoning of the Court of Appeal, that a condition requir
ing the hangars to be demolished cannot fairly be said to relate to the 
use of the hangars as warehouses. The fact that the use; is to be C 
temporary does not bring the requirement to demolish into any closer 
relationship with the permitted development. In my opinion the 
Minister arrived at the correct conclusion, namely that the condition 
•did not relate to the permitted development, was void and therefore 
failed, taking with it the permission to which it was annexed. 

It is not altogether clear on what precise basis the Minister reached D 
his decision. We have been shown a circular emanating from the 
Ministry in 1968 containing certain guidelines which it suggests should 
be observed by local planning authorities when considering applications 
for planning permission. Paragraph 9 of that document states as follows: 

" Is the condition relevant to the development to be permitted! 
Unless it can be shown that the requirements of the condition E 
are directly related to the development to be permitted, the condi
tion is probably ultra vires. . . . The condition must be expedient 
having regard to the development which is being permitted; and 
where the condition requires the carrying out of works, or 
regulates the use of land, its requirements must be connected with 
the development permitted on the land which forms the subject F 
of the planning application." 

So far there can be no criticism. These suggestions are simply an 
amplification of the second test. At the end of paragraph 9, however, 
come the following words: 

" A condition requiring the removal of an existing building, whether G 
on the application site or not, will only be reasonable if the need 
for that removal springs directly from the fact that a new 
building is to be erected." 

That is too sweeping a proposition. No doubt a condition requiring 
the removal of a building will usually relate to the permission only if 
the permission has been to erect a new building. There may however 
be exceptional cases, and some possibilities were suggested in 
argument, where a requirement to remove could properly be said to 
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. relate to a mere permission to change the use. In short, the test is, 
does the condition fairly relate to the permission?; not, does the condi
tion spring directly from the fact that a new building is to be erected? 
It is not clear which test the Minister applied here. The decision at 
which he arrived was correct whichever test he applied. 

Since the decision was correct, the provisions of R.S.C., Ord. 94, 
r. 12 (5) do not require this House to remit the matter to the Minister 

B for rehearing. 
I would allow the appeal and restore the order of the Minister. 
I agree with the order for costs proposed by my noble and learned 

friend, Viscount Dilhorne. 
Appeals allowed. 

C Solicitors: Treasury Solicitor; Herbert Smith & Co.; Sharpe, 
Pritchard & Co. 

J. A. G. 

D [HOUSE OF LORDS] 

RANK XEROX LTD RESPONDENTS 
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L A N E (INSPECTOR O F TAXES) APPELLANT 

E 
1979 July 10, 11; Lord Wilberforce, Viscount Dilhorne, 

Oct. 25 Lord Salmon, Lord Russell of Killowen 
and Lord Keith of Kinkel 

Revenue — Corporation tax — Allowance of charges on income 
— Company's rights to payments from overseas company 

_, pursuant to agreements executed under seal — Disposal by 
** distribution to shareholders—Whether payments " due under 

a covenant "—Whether " annual payments "—Whether com
pany relieved from liability on notional gain arising from 
distribution of its rights to payments—Finance Act 1965 (c. 25), 
Sch. 7, para. 12 (c) 

Paragraph 12 of Schedule 7 to the Finance Act 1965 
provides: 

'G " No chargeable gain shall accrue to any person on the 
disposal of a right to . . . (c) annual payments which are 
due under a covenant made by any person and which are 
not secured on any property." 

In 1956 an English company and one of its subsidiaries 
agreed with an American corporation, X, to engage in a joint 
venture for the world wide exploitation, outside the United 

TT States of America and Canada, of a reproduction process 
called xerography. Pursuant to the agreement the taxpayer 
company was formed and X transferred to it all patents, patent 
applications and licence rights relating to the process. Follow
ing two further agreements under seal in 1964 and 1967, in 
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Introduction 

[!] The Hastings District Council seeks a declaration in these terms: 

I. May the construction and subsequent occupation of a dwelling along with any 

associated disturbance of the soil ("the activities") on an allotment ("the 

site") created in accordance with a subdivision consent granted before 13 

October 20 II ("prior subdivision consent") be lawfully carried out under 

section 9( I) of the Resource Management Act 1991 ("RMA") without 

further resource consent notwithstanding contravention of the NES, and 

pursuant to sections 9(l)(a) and 43B(5) of the RMA: 

(a) in all such cases, or 

(b) for land within Hastings District, where the prior subdivision consent 

contains conditions for the purpose of protecting human health upon 

residential use of the site, and in pat1icular testing by a suitably 

qualified and experienced engineer following completion of site 

preparation earthworks on the site (including any necessary 

remediation) to confirm that the levels of contaminants in the 

Residential Soil Health Based Guidelines as set out in Rule 15.1.9.18 

of the Hastings District Plan are not exceeded on the site, or 

(c) for land in any other district, where the prior subdivision consent 

contains equivalent conditions for the purpose of protecting human 

health upon residential use of the site, and including testing by a 

suitably qualified and experienced engineer following completion of 

site preparation earthworks on the site (including any necessary 

remediation) to confirm that the equivalent standards of any other 

District plan are not exceeded on the site. 

2. Where the relevant territorial authority has issued a certificate under s224(c) 

of RMA pursuant to a prior subdivision consent following completion of site 

preparation eat1hworks for the subdivision, are the activities on the site a 

change in the use of the site to which the NES applies (having regard to 

regulation 5(6) of the NES) and, if not, may they be lawfully carried out 

under section 9(1) of RMA without further resource consent notwithstanding 

the NES: 

(a) in all such cases; or 

(b) where the prior subdivision consent contains conditions to the effect 

stated in paragraph !(b) or !(c). 
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[2] The NES referred to in the application is, in full, the National Environmental 

Standard for Assessing and Managing Contaminants in Soil to Protect Human 

Health. It was notified in the Gazette on 13 October 2011, hence the reference to 

that date in the application. I note that Reg 2 of the NES provides that the 

regulations ... come into .force ... on 1 January 2012, but s438(5) RMA provides: 

43B Relationship between national environmental standards and rules or consents ... 

(5) A land use consent or a subdivision consent granted before the date on which a 
national environmental standard is notified in the Gazette prevails over the standard. 

[3] The practical issue behind the application is that within the Hastings District 

there are a significant number of residential lots (56 is the figure mentioned by Ms 

Katrina Brunton, the Council's Environmental Consents manager in her affidavit in 

support of the application) which have been subdivided (in the sense of having 

received a subdivision consent in terms of s11 and s87(b) of the RMA) before 

October 2011, but which have not been developed by way of earthworks ( eg for 

foundations) or the construction of buildings. A good number, if not all, of those 

properties are on land that formerly was horticultural and orchard land and which 

would be land within the definition in Reg 5(7) of the NES - ie likely to have been 

contaminated by agrichemicals. The concern is that, now that the NES has been 

Gazetted, the owners of those properties may be required to have the land tested for 

such contamination and, if necessary, have it remediated before it may be used for 

residential purposes. That could well be an expensive proposition, and it is the 

precautionary course the Council is presently advising developers and landowners to 

take, to ensure compliance with the NES. 

[4] The broadly expressed question is whether the grant of a subdivision consent 

prior to the Gazetting of the NES authorises activities which might be restricted or 

prohibited by the NES. A subsidiary question is whether such an exemption might 

be effective if the subdivision consent itself requires testing for, and remediation of, 

chemical contamination. That has been the case since Plan Change 28, which dealt 

with chemical contamination of land, became operative in October 2006, it having 

been notified in April 2005. 
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[5] The District Plan provisions do though deal with fewer chemicals than the NES 

and, in some cases at least, prescribe higher permissible levels of contamination. 

Where that is so, for activities to which the NES does apply - eg for activities 

covered by resource consents sought after the Gazetting of the NES, regard must be 

had to s43B(3) and (4) 

43B Relationship between national environmental standards and rules or consents ... 

(3) A rule or resource consent may not be more lenient than a national environmental 

standard. 

( 4) For the purposes of subsection (3), a rule or resource consent is more lenient than a 

standard if it permits or authorises an activity that the standard prohibits or restl·icts. 

Clearly then, if the resource consent applications had been made after the NES was 

Gazetted, the NES provisions, being more stringent, would prevail. 

[6] It seems to me that there can be no doubt, on any reasonable reading of s43B(5), 

that a subdivision or land use resource consent granted before 13 October 2011 will, 

if the two conflict, prevail over the NES. That is, activities authorised by such a 

consent may lawfi.Jily be carried out, notwithstanding that they are dealt with by the 

NES. The first question must be, do the terms of any given subdivision consent 

authorise relevant activities which the NES prohibits or restricts? 

Notification of application and interest of other local authorities 

[7] The Council suggested, and the Court agreed, that given that the issues were 

unlikely to be confined only to the Hastings District, the application for a Declaration 

should be widely notified so that other interested persons could contribute to the 

discussions if they wished. To effect that, a copy of the application was served on 

Local Government New Zealand and the Chief Executives of all territorial authorities 

in the countty. Public notice of it, in a fmm approved by the Court, was published in 

the New Zealand Herald and Hawke's Bay Today and, with the assistance of their 

secretariats, it was distributed to all members of the Resource Management Law 

Association, the New Zealand Plmming Institute and WasteMinz. In addition, the 

owners of the 56 sites known to be affected in the Hastings District were served with 

copies. 
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[8] In the event, none of the persons served wished to join the proceedings, but the 

Secretary for the Environment, adopting the role of an amicus, has made submissions 

through Crown Counsel, Ms Andrew. I am very gratefi.Jl for that assistance. 

What activities come within the terms of the NES? 

[9] The answer to that question is contained in Reg 5 of the NES. It provides: 

5 Application 

(I) These regulations -

(a) apply when a person wants to do an activity described in any of 
subclauses (2) to (6) on a piece of land described in subclause (7) or (8): 

Activities 

(2) (not relevant) 

(3) An activity is sampling the soil of the piece of land, which means sampling it to 
determine whether or not it is contaminated and, if it is, the amount and kind of 
contamination. 

( 4) An activity is disturbing the soil of the piece of land, which-

( a) means disturbing the soil of the piece of land for a patticular purpose: 

(5) An activity is subdividing land, which means subdividing land-

( a) that has boundaries that are identical with the boundaries of the piece of 
land; or 

(b) that has all the piece ofland within its boundaries; or 

(c) that has part of the piece of land within its boundaries. 

( 6) An activity is changing the use of the piece of land, which means changing it to a 
use that, because the land is as described in subclause (7), is reasonably likely to 
harm human health. 

Land covered 

(7) The piece of land is a piece of land that is described by 1 of the following: 

(a) an activity or industry described in the HAIL is being undertaken on it: 

(b) an activity or industty described in the HAIL has been undertaken on it: 

(c) it is more likely than not that an activity or industry described in the 
HAIL is being or has been undettaken on it. 

(8) If a piece of land described in subclause (7) is production land, these regulations 
apply if the person wants to- ... 

(b) sample or disturb-

(i) soil under existing residential buildings on the piece of land: 

(ii) soil used for the farmhouse garden or other residential purposes 
in the immediate vicinity of existing residential buildings: 

(iii) soil that would be under proposed residential buildings on the 
piece ofland: 
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(iv) soil that would be used for the farmhouse garden or other 
residential purposes in the immediate vicinity of proposed 
residential buildings: 

(c) subdivide land in a way that causes the piece of land to stop being 
production land: 

(d) change the use of the piece of land in a way that causes the piece of land 
to stop being production land .... 

I should note here that the acronym HAIL expands to Hazardous Activities and 

Industries List, a document published by the Ministry for the Environment and which 

may be updated from time to time. Its latest iteration seems to be that of October 

2011. If the land in question is HAIL land and it is proposed to undertake activities 

covered by the NES, then the requirements of Reg 8 must be met for the activity to 

be permitted - or a resource consent for a controlled, restricted discretionmy or 

discretionwy activity must be obtained- see Regs 9 to 11. 

[10] The immediately relevant activities would be those in: 

• Reg 5 4(a)- disturbing the soil of the piece ofland for a particular purpose 

• Reg 5(5)- subdividing land 

• Reg 5(6) - changing the use of the piece of land to a use that is reasonably 

likely to harm human health. 

In the context of this application, the activities mentioned in Regs 5(5) and 5(6) will, 

almost certainly, be authorised by a subdivision consent. But activities within Reg 

5(4)(a) will, commonly, not be within the terms of a subdivision consent. In the 

context of this application, generally a subdivision consent does not authorise the 

construction of a house - if it does, it will actually be both a subdivision and a land 

use consent. The construction of a house on land subject to a subdivision consent 

will generally be a permitted activity, subject to compliance with prescribed 

requirements, conditions and permissions. Notwithstanding that, the excavation 

required for the foundations of a house, even if it is a permitted activity, will require 

... disturbing the soil of the piece of land for a particular purpose ... and that is 

captured by the NES. 

[II] The distinction between the two types of consent is concisely discussed in the 

~~;:=:;::;:~_.~,.judgment in Meadow 3 Ltd v van Brandenburg and QLDC (CIV-2007-409-001695 

Court Christchurch, 30 May 2008). At para [2l]ffthere is this passage: 
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[21] ... It is typical in comprehensive developments for there to be the need for more 

than one type of resource consent. In this case there plainly had to be at least a land 

use consent and a subdivision consent. 

[22] The RMA creates a separate regime for land use consents and subdivision 

consents, subject to the qualification that there can be a degree of overlap. 

[23] A land use consent is a consent to depart from s9. All uses of land are permitted 

unless a rule in a plan or a proposed plan states otherwise. 

[24] A subdivision consent permits a departure from s II. The reverse presumption 

applies. With limited exception (some matters are specifically excluded from sll) no 

survey plan may deposit under the Land Transfer Act without following the s II, 

survey plan, s223, s224 deposited plan process. 

The judgment goes on to remind the reader that if the subdivision consent imposes 

ongoing obligations on the owners for the time being, the council is required to issue 

a consent notice which by s221(4) is deemed to create an interest in the land and to 

form an ongoing covenant. 

[12] I agree with Ms Andrew's submission that there are difficulties with the 

Council's suggestion that the Meadow 3 decision can be distinguished on the basis 

that the Hastings District Plan allows earthworks for residential development, on 

land for which a subdivision consent has been granted, as a permitted activity. As 

the judgments in Housing New Zealand C011Joration v Auckland CC (2007) 14 

ELRNZ 52 and HB Land Protection Soc v Hastings DC [2009] NZRMA 485 

confirm, resource consents do not, and cannot, approve permitted activities included 

within the development proposed. In any event, any allowance for relevant 

earthworks would have to be specific and express. 

[13] Following that view, I concur with the Secretary's position on this aspect, as 

set out in para 42 ofMs Andrew's submissions: 

It cannot be correct that the construction and occupation of a dwelling created in 

accordance with a pre-notification subdivision consent is permitted pursuant to 

ss9(l)(a) and 438(5) "in all such cases." An assessment is required to determine 

whether the construction and occupation is "expressly allowed" by a particular 

resource consent granted prior to notification of the NES. 

or that reason, it follows that I would not make a Declaration in terms of !(a) of the 

c!i plication- there is no answer which applies ... in all such cases. 
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[14] Taking the subdivision consent that is Exhibit B toMs Brunton's affidavit as 

an example, it relates to the subdivision of land for 26 residential lots, a recreation 

reserve lot, and two road lots, at Arbuckle Road, Hastings. Included in what is 

authorised to be done on the land are: 

• the construction of water, sewer and storm water services (including separate 

connections to the individual lots)- condition 5 

o the construction of roads (including street and traffic signage and lighting) -

condition 21 

o the planting of street trees- condition 28 

o general eatthworks, including proposed ground levels- condition 31 

o contouring of the site of the recreation reserve- condition 54 

Unquestionably, all of those works will require the disturbance of soil, in some cases 

profoundly so. For those activities, the subdivision consent will prevail over the 

NES. But it is silent about the activities required to construct a house on any of the 

26 residential lots, and does not authorise any such activity, expressly or implicitly. 

[15] It is the Council's understanding and submission that it was intended that 

subdivision consents granted prior to the advent of the NES were intended to prevail. 

It points out that the Ministry for the Environment's Users Guide to the NES says 

this: 

A land-use consent or subdivision consent granted before I January 2012 

will prevail over the NES. If an application for consent has been lodged, and 

a decision on whether to notify it was made before I January 2012, then the 

consent prevails over the NES (RMA s43B(5)). Notwithstanding this, if an 

activity [removing or replacing a fuel storage system, sampling the soil, 

distmbing the soil, subdividing land, and changing the use of the land] 

covered by the NES occurs after I January 2012 on HAIL land for which a 

consent for another activity has been granted, then the NES requirements 

must be met. The most common example of this situation is where a 

subdivision consent has been granted and the land remains production land 

but is later developed in a way that means the land stops being production 

land. 
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As a first comment, and as a matter of statutory interpretation, I am not sure I can 

agree with the Users Guide in its fixing of the operative date as I January 2012. 

Section 43B(5) is clear - for a resource consent of either kind to prevail over the 

NES, it must have been granted before 13 October 2011 -the date of notification in 

the Gazette. 

[16] My second comment is that I agree with the thrust of the Council's submission, 

but the critical point is the answer to the question: What did the subdivision consent 

actually authorise? If it did not, in its terms, authorise the construction of a house 

(which the examples exhibited to Ms Brunton's affidavit appear not to do) then it 

cannot prevail over the NES in the sense that the construction will necessitate soil 

disturbance that is beyond what is authorised by the subdivision consent, and is 

within the activities captured by the NES. 

[ 17] So it follows also that I would not make a Declaration in terms of 1 (c) of the 

application either - in each case the same fact dependent question has to be asked -

what did the subdivision consent actually authorise? 

[ 18] The Hastings District Plan, operative since 2003, addresses the issue of 

possible harmful effects of residential developments being put in place on soil 

contaminated by chemicals used on it in the past. Section 15, dealing with 

subdivisions, contains this Issue: 

• The potential for land being subdivided for residential use, particularly in New 

Urban Development Areas, to contain levels of historic persistent chemical 

residues that may result in potential adverse health effects for the future 

occupants. 

Assessing the potential for adverse effects to human health from historic persistent 

chemical residues in the soil at the time of subdivision provides an oppmtunity for 

environmental effects to be avoided or remedied before the land use changes to a 

more sensitive use such as residential activities. 

The proposed New Urban Development Areas identified in Section 2.4 of the Plan 

are typically on land currently or previously used for agricultural or horticultural 

purposes. In some instances, agrichemical spraying of horticultural crops over a 

number of years; or animal drenching or dipping in the same location over prolonged 
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periods, may have resulted in elevated levels of arsenic, lead, DDT or copper 

persisting in the underlying soil. This issue generally relates only to historic 

agrichemical use, as three of the four substances of concern; arsenic, lead and DDT 

have not been available for use since 1975, but where used are likely to persist in the 

soil. 

In most instances the concentrations of residues persisting in the soil are unlikely to 

pose a risk for future residents. Soils in 'hot spot areas' (under animal yards, sheep 

dips or spray mixing points), or areas that have been subjected to spray regimes 

involving the chemicals of concern for prolonged periods, however could cause 

chronic health effects to future residents if those residents are subjected to long term 

exposure (over a number of years) to the residues in that soil. 

Accordingly, it is important to ensure residential subdivisions are occurring on land 

that is suitable for residential use and will not put residents' health at risk from long 

term exposure to the historic persistent soil residues of concern. 

[19] That recognised Issue is addressed in Policy SPD 25: 

• SDP25 To avoid, reme(ly or mitigate the adverse effects of the subdivision 

of land for residential purposes, where soils have the potential to contain 

historic persistent chemical residues that may result in potential adverse health 

effects for the future occupants. 

Explanation 

Where historic persistent chemical residues (eg copper, arsenic, DDT, lead) are 

present in the soil above accepted concentrations, they may give rise to adverse 

health effects from prolonged exposures if land is developed and used for residential 

activities. Subdividers will therefore be required to ensure that historic persistent 

chemical residues are at levels suitable for residential land uses at the time of 

subdivision, or that suitable remediation will occur to achieve safe residue levels, or 

if residues are not reduced that other measures are taken to ensure future residents 

will not be exposed to those residues. 

National Environment Standards are proposed to be introduced to address the effects 

of historic persistent chemicals on a nationwide basis. If those National 

Environmental Standards are less restrictive than the standards and assessment 

criteria in the Hastings District Plan, a Plan Change will be considered to address 

any inconsistencies. 

The Plan's regime is given practical effect, for some areas of the District at 

ast, in Rule 15.1.9.18: 
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15.1.9.18 (A) POTENTIAL CONTAMINATION FROM AGRICHEMICAL 

RESIDUES -RESIDENTIAL DEVELOPMENT 

Outcome a) For any subdivision or development of new urban areas in 

Arataki, Goddard Lane, Williams Street and Lyndhmst (as 

identified in Appendix 2.4-1) intended for residential use, 

soil testing must be carried out and the developer shall 

demonstrate that the soil concentrations (to a depth of at 

least 75mm) comply with the residential soil health based 

guidelines in Table 1 below. Reference will be had to 

Specific Assessment Criteria in 15.1.1 0.2( 14). 

Risk to human health 
from historic persistent 

chemical residues in 

residential soil is 
avoided 

TABLE 1: Residential Soil Health Based Guidelines (mg/l<g dry weight) 

I Arsenic I Copper I Total DDT1 I Lead 

Guidelines I 30 I 2,3oo I 25 I 400 
Notes: 
l. Total DDT isomers 2, 4-DDE, 2,4-DDD, 2,4-DDT, 4,4-DDE, 4,4-DDD and 4,4-DDT. 
Source: Pattie Detamore Partners Ltd- November 2004 
Website Reference: http:/111'\VIV. hast ingsdc. govt.tlzletlvirotunelltleesl icides/index. htm 
and/or 
TRIM reference: STR-7-03-04-17 

[21] Mr Williams ' point that the Hastings District Plan, prior to the advent of the 

NES, contained a contaminated soils regime is plainly correct, in respect of arsenic, 

copper, DDT and lead contamination dealt with in this Rule. But that regime will not 

prevail if the activities authorised by the relevant RMA consent are not those dealt 

with by the NES, nor if the Plan's regime is less stringent than that of the NES in the 

case ofpost-Gazettal consents: - see s43B(3). 

[22] The question contained within para 2 of the application brings s224( c) into 

play. That section provides: 

224 Restrictions upon deposit of survey plan 

No survey plan shall be deposited for the purposes of section II ( 1 )(a)(i) or (iii)] 
unless- ... 

(c) There is lodged with the Registrar-General of Land a certificate signed by the 
chief executive or other authorised officer of the territorial authority stating that, it 
has approved the survey plan under section 223 (which approval states the date of 
the approval), and all or any of the conditions of the subdivision consent have been 
complied with to the satisfaction of the territorial authority and that in respect of 
such conditions that have not been complied with-

(i) A completion certificate has been issued in relation to such of the 
conditions to which section 222 applies: 
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(ii) A consent notice has been issued in relation to such of the conditions to 
which section 221 applies: 

(iii) A bond has been entered into by the subdividing owner in compliance 
with any condition of a subdivision consent imposed under section 
I 08(2)(b ); and 

(d) There is lodged for registration with the Registrar-General of Land a consent 
notice in respect of any conditions of a kind referred to in paragraph (c)(ii); and ... 

[23] I cannot see that the issuing of a s224 certificate alters the situation. The 

certificate does no more than authorise the Registrar-General of Land to accept the 

subdivision plan as being compliant with the statutory requirements, and then to 

issue Certificates of Title for the resultant lots. A certificate cannot, and does not 

purport to, override the requirements of the NES. 

[24] Ms Andrew's submission was that the question is whether the change of use 

occurs at the time of the subdivision, or at the time the houses are complete and 

occupied. It was suggested that the point should be determined in the light of Reg 

5(6)- bringing into play the factor of possible harm to human health. In terms of a 

change of use though, I would add this. Use is defined in a very wide way in s2 

RMA. In the context of a subdivision of rural land, once roads and accessways are 

formed and sealed, building platforms are contoured, and drainage and other services 

are installed, it seems to me that the use of the land has changed. The use is no 

longer agricultural, or whatever it once was - it has become residential land, even if 

it awaits the arrival of house(s) and their residents. In those respects, reference can 

be made to Reg 5(8)(c) and (d). If the land in question is production land (see 

definition in s2, RMA), the NES regulations will apply if the intention is to subdivide 

the land in a way which causes it to stop being production land, or if the use of the 

land is changed in a way that causes it to stop being production land. In this instance 

(but it will not always be so) the change of use occurred can be said to have occurred 

at the time the subdivision is effected. 

[25] Against those views of the correct interpretation of the NES and the Statute, I 

would make declarations in these terms: 

I. The construction and occupation of a dwelling and any associated disturbance 

of soil on an allotment created in accordance with a subdivision consent 
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granted before 13 October 2011 may be lawfully carried out under s9(1) of 

the Resource Management Act 1991 without further resource consent 

notwithstanding contravention of the NES if, and only if, the subdivision 

consent specifically authorises the disturbance of soil for the purpose of 

constructing and occupying the dwelling. 

2. That will be the case whether or not the Territorial authority has issued a 

certificate under s224( c) of the Resource Management Act 1991. 

3. Where the subdivision consent in question contains conditions for the 

purpose of protecting human health upon residential use of the site, it will be 

an issue of interpretation in each case whether the change of use occurs at the 

time of subdivision, or when the house( s) are complete and occupied. 

[26] I am very grateful to Mr Williams and Ms Andrew for the comprehensive and 

helpful submissions they have made. And I should say also that I acknowledge the 

difficult and, as they will see it, unfair situation that the owners of the affected pieces 

of land have found themselves in simply because, for whatever reason, the actual 

construction of houses on those sites did not proceed before the NES was Gazetted. 

But I cannot see any principled interpretation of the Act and the NES which will 

avoid the consequence that the NES must be complied with in the development of 

those sites. 

~ 
Dated at Wellington thislO day of May 2013 

CJThompso~ 
Envirotmtent Judge 
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Introduction

[1] Western Springs Stadium in Auckland has been the venue for speedway

racing, concerts and other recreational activities for many years.  It is said that the

first racing instituted in the stadium took place as long ago as 1929 and was well

established by 1945.  But while speedway racing and other activities have been

enjoyed by many, allegations of excessive noise arising from these activities have

been made by local residents over a significant period.

[2] The stadium site is owned by the Auckland City Council and activities there

are promoted by the appellant Springs Promotion Limited (SPL) under an agreement

with the Council.

[3] Matters came to a head in December 2004 with the making of an interim

enforcement order in the Environment Court requiring SPL to comply with the noise

controls stipulated under the Council’s operative District Plan.  That level is

currently set at 85dBA (L10).  Concerned about its ability to comply with the noise

limits, SPL applied for the discharge of the interim enforcement order or

alternatively for a variation of it to permit its activities to continue.

[4] One of the primary grounds for SPL’s application to discharge or vary the

enforcement order was its assertion that it was entitled to existing use rights which, it

claimed, would permit it lawfully to conduct activities at the stadium at noise levels

exceeding the 85dBA limit imposed by the District Plan.  The first respondent, a

residents’ association formed in June 2002, opposed SPL’s application for a

variation of the enforcement order on the ground, amongst other things, that any

existing use rights (if established) had been relinquished or waived by SPL and its

predecessors and that it was no longer possible in law for SPL to rely on any such

rights.

[5] The Environment Court declined SPL’s application and, in its decision,

indicated there might be an arguable case to support the assertion by the Residents’

Association that any such rights had indeed been relinquished.
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[6] Although the 2004/2005 speedway season is now long since over, SPL has

appealed against the refusal of its application seeking clarification of three points of

law which, SPL says, will be helpful to the parties and the Environment Court in

further proceedings pending before the Environment Court to determine whether a

final enforcement order should be made.

[7] The questions of law specified in SPL’s notice of appeal are:

i) Does the activity of speedway at Western Springs Stadium arguably

have existing use rights pursuant to s 10(1) of the Resource

Management Act 1991?

ii) Can existing use rights be relinquished other than by discontinuance

in terms of s 10(2) of the Act?

iii) Are existing use rights a lawful authority for a use of land which

contravenes a rule in the District Plan?

[8] In view of certain concessions made by Mr Williams on behalf of the

Residents’ Association, the argument before me focused principally on the second

issue.  However, it will be necessary briefly to refer to the other two points of law as

well.

Should this Court Entertain the Appeal?

[9] As a preliminary, Mr Williams submitted that this Court should not entertain

the appeal given that speedway racing is not currently operating and because the

Environment Court has yet to hear the substantive application for an enforcement

order when the facts would be fully examined.  Mr Williams also submitted that if

there were any errors of law they were not material to the outcome.

[10] Both SPL and the Council supported the appeal being entertained, expressing

the view that any guidance this Court could give the parties and the Environment

Court on the legal issues affecting existing use rights was likely to be helpful.
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[11] I accept that the issues between the parties will not be resolved by this appeal

and have yet to be determined finally by the Environment Court.  Nevertheless, I

agree with the submission made by SPL and the Council that resolution of the legal

issues raised by the appeal is likely to be helpful to the parties and the Environment

Court in determining the substantive issues yet to come.  Accordingly, I will proceed

to determine them.

Factual Background

[12] SPL was incorporated in June 2002.  At all relevant times, the stadium has

been located within the district of the Auckland City Council.  The Council did not

have a district plan until some time in the 1950s when the Town and Country

Planning Act 1953 came into force.  Under the 1991 District Scheme, the stadium

was designated as a sports centre “to facilitate the public enjoyment of active sports,

entertainment and public spectacles”.  The District Scheme stated that the Council

would control the noise from speedway operations by incorporating performance

standards in the conditions of any lease of the stadium.  The underlying designation

of the stadium in the 1991 District Scheme was Recreation 5 (Active Sports).  I was

informed there were no noise controls under the Recreation zones at that time.

[13] In 1993 the Council publicly notified its proposed District Plan (Isthmus

Section) under the 1991 Act.  The proposed plan included Concept Plan C05-08

relating to the stadium.  The noise level controls for speedway were set at 90dBA but

with a signalled reduction to 85dBA by 31 December 1994.

[14] A number of submissions (including some from residents) were made in

relation to the Concept Plan.  The Council appointed Mr Ross Gee as a Hearings

Commissioner to consider the submissions.  He conducted a hearing on 5 December

1994 and made recommendations to the Council in a written report dated 9 March

1995.  According to Mr Gee’s report, Western Springs Stadium Limited was the

lessee of the stadium at that stage.  The report referred to evidence from the director

of Western Springs Stadium Limited (a Mr Bonner) to the effect that, while efforts

were being made to reduce noise levels, the current level of 95 dBA could only just

be met and that it would not be possible to comply with the proposed 85 dBA limit.
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Mr Gee’s report referred explicitly to assertions the speedway had existing use rights

but took the view it was not appropriate for him to deal with that issue in the

proceedings before him which were concerned only with the provisions of the

Concept Plan for the stadium.

[15] After considering the submissions Mr Gee recommended that the noise level

should reduce to 85dBA as proposed but recommended the new limit should not

come into effect until 1 April 1996.  Mr Gee had this to say about existing use rights:

It was noted in the planning report that recent noise level measurements
show that two classes of events meet the 85dBA level while a further two
classes exceed this level by less than 5dBA.  However, the lower maximum
level proposed will not apply to “existing uses” in terms of section 10 of the
Act and consequently should not, as claimed by Mr Bonner:

“mean that we could not comply and would have to close down a sport
enjoyed by a regular number of race fans.”

However, the new limit will apply to those speedway activities in the
stadium which do not have existing use rights.

[16] One of the residents who made a submission to the council in relation to the

Concept Plan was a Ms Bookman.  She lodged a reference to the Environment Court

which was determined by a consent order issued on 18 June 1998.  The

memorandum filed in support of the consent order was signed by Ms Bookman and

by counsel for Western Springs Speedway and the Council.  In terms of the consent

order, the Concept Plan for the stadium  provided for the new 85dBA level to come

into effect on 1 April 1996.  But the following new Development Control was added:

The promoter shall prepare and comply with a Noise Management Plan for
motor racing at Western Springs which shall set out how motor racing will
be managed to ensure that the noise levels specified in (a) and (b) above are
implemented, monitored and enforced.  The Noise Management Plan shall
be submitted to and approved by the Council prior to the commencement of
the 1998/99 racing season, and thereafter annually prior to each racing
season.  Before approving the Noise Management Plan the Council shall
consult with directly affected local residents via their representative
Community Board(s), the Auckland Zoo, the Museum of Transport and
Technology (MOTAT) and the promoter.

The Council shall enforce the noise controls set out in this Concept Plan.

[17] Clearly, the then operator of the speedway agreed to prepare annually a noise

management plan which would manage racing to ensure that the noise limits in the
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Concept Plan were implemented, monitored and enforced.  The noise management

plan required Council approval after the Council had consulted local residents (via

their Community Boards), specified institutions in the area, and the speedway

promoter.  The Council also agreed to enforce the noise controls set out in the

Concept Plan.

[18] In May 2004, the Residents’ Association applied for an enforcement order

requiring SPL to cease all motor racing activities at the stadium and not to

recommence such activities until it was demonstrated to the satisfaction of the Court

that motor racing activities could be undertaken in compliance with the requirements

of the District Plan.  A substantial number of affidavits were filed in relation to that

application but it is unnecessary for present purposes to traverse that material in

detail.

[19] A fixture for a substantive hearing was set for 1 February 2005 but on

23 November 2004, the Residents’ Association applied for an interim enforcement

order.  After hearing the parties, Environment Judge C J Thompson (sitting alone

under s 279 of the Act) ordered that SPL take all necessary steps to comply with the

noise limits in the Concept Plan and to comply with those noise limits thereafter.

[20] On 22 December 2004 SPL applied for the discharge of the interim

enforcement order or alternatively for an order varying it so that SPL would be

required to take all necessary steps to ensure that speedway activities did not exceed

a level of 90 dBA.  The grounds for the application were stated to be:

1. There has been a material change in the circumstances in that Springs
Promotions Limited and Auckland City Council have now agreed to a
variation of the Promotion Agreement to allow speedway to exercise its
existing use rights under section 10 of the Act.

2. Springs Promotions Limited has undertaken further testing which
confirms that it is not possible to operate speedway and comply with the
noise boundary limit requirement of the current Concept Plan.

3. Negotiations between the other parties in this matter have failed and if
an alternative noise limit is not implemented speedway operations will
have to cease altogether.
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[21] As to the first ground, it is not in dispute that the Council had entered into a

promotion agreement with SPL which obliged SPL to comply with the provisions of

the District Plan including the noise limits for the stadium.  The promotion

agreement is not in evidence but, in a memorandum dated 23 December 2004 filed in

the Environment Court,  the Council’s lawyer informed the Court:

… the Second Respondent’s intention is to vary the First Respondent’s
responsibilities under the promotion agreement by requiring it to comply
with its obligations under the Resource Management Act 1991, as opposed
to complying with the terms of the District Plan.  Such an amendment to that
agreement would simply recognise that should existing use rights be
established, then the noise limits protected by those rights will be
enforceable under the promotion agreement, rather than the noise limits
contained in Concept Plan C05-08 of the Auckland City (Isthmus) District
Plan.

[22] With the agreement of all parties, I was informed that the variation described

in the Council’s memorandum applied only to the 2004/2005 racing season and has

now expired.  I was further informed that the promotion agreement had reverted to

its original form.  That is, SPL is obliged by the agreement to comply with the noise

limits in the  District Plan.  I was also informed that the promotion agreement itself

was to expire at the end of June 2005 but that renewal provisions existed.  Whether it

has been renewed is not clear.

[23] As to the second ground for its application, SPL’s General Manager D O

Stewart deposed that, having analysed records from the 1970s and 1980s prior to the

implementation of the Concept Plan, it was clear to him that since 1979/80 when

mufflers were introduced for racing cars, the speedway had never been quieter than

about 90dBA.  He added that the speedway had never complied with the noise level

of 85dBA.  An acoustic consultant, Mr C W Day, deposed that it was impossible for

SPL to operate under its usual speedway format and still comply with the 85dBA

noise limit.  In his view, only about five cars at best could take part in a race which

would usually have about 15 to 21 vehicles entered.  He stated that SPL could

operate the speedway if the noise level were increased to the previous level of

90dBA.  Noise levels had generally been in the range of 85-95dBA.
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[24] Judge Thompson heard SPL’s application for a variation on an urgent basis

on 23 December 2004.  A hearing was conducted with counsel attending by

telephone.  The Judge delivered a decision the same day declining the application.

The Decision Under Appeal

[25] In at least two places in his decision, Judge Thompson referred to the

possibility of SPL having relinquished or surrendered any existing use rights.  In

paragraph 4 he stated:

There is, so I am told a promotion agreement made between those parties, a
term of which obliges the first respondent to comply with the terms of the
District Plan including, of course, the noise limits.  That agreement, and the
annual Noise Management Plans which the Speedway has produced might,
on the face of it, appear to incorporate a relinquishing of existing use rights.
Mr Williams submits that it would.

[26] Then, in paragraph 5 the Judge stated:

I refrain from comment about the Council’s position in coming to such an
arrangement for the express purpose of evading the terms of its own District
Plan.  I imagine persons who, for instance, have arranged their affairs on the
basis of what the Plan says may have views that will be aired in due course.
But, arguably, there may be a more fundamental issue here.  Section 10
speaks of a use that was …lawfully established before the rule became
operative.  The case law seems clear that one should look at the lawfulness
of the use as at the day before the rule became operative.  The District Plan,
and thus the Rule, became operative in 1999.  Mr Stewart’s own evidence
makes it clear that the Speedway was not complying with the noise limits
(effective, as mentioned, since 1 April 1996) at that time.  Indeed he says it
has never complied with them.  The promotion agreement required, so I am
told, compliance with the Plan, not with whatever pre-existing limits there
may have been.  If that is so, then arguably the Speedway has surrendered its
previous position and was not …lawfully established before the rule became
operative and has no enforceable existing use to rely upon.

[27] The Judge was careful to make it clear that he was not reaching any

conclusion on the existence or otherwise of existing use rights or indeed on whether

SPL had relinquished or surrendered any such rights.  He acknowledged SPL’s

submission that it had never lost whatever existing rights it might have had and

concluded he could not be satisfied on that issue either way.
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[28] The Judge recognised that this was an issue which required resolution at a

full hearing.  He added that he could not be satisfied, in the context of an application

for an interim enforcement order, about the character, intensity and scale of any

existing use for speedway purposes but said “There is enough material before the

Court to raise factual questions about that”.

[29] The Judge went on to say:

Without the issue of existing use rights to support it, SPL would be asking
me to vary the terms of the interim order to provide for a noise limit of
90dBA, it would, in effect, be asking me to vary the terms of an operative
District Plan without compliance with the Plan Change procedures of the
First Schedule to the RMA.

[30] After recording that SPL had rejected a compromise offered by the

Residents’ Association (that would have permitted three races per meeting at up to

90dBA) the Judge stated:

[9]  I have to say that I am left, at this stage of knowledge, with an abiding
impression that SPL has not been taking its obligations seriously, and that
until very recently the Council has tacitly condoned that.  Both parties have
had 10 years to do something serious about compliance, and it is difficult to
have sympathy with their protestations that they are now, suddenly, being
told to comply.  That is the more so when there is enough in the material
before the Court, going back at least as far as 1994, to at least tentatively
indicate that compliance is possible.

[31] The Judge concluded:

[10]  The present situation is clear enough.  The interim order does no more
than require SPL to comply with the District Plan (the possibility of existing
use right excepted).  Indeed the original application was criticised as being
pointless because that is really all it sought.  If the council has now
collaborated in an arrangement intended to revive existing use rights, the
success or otherwise of that can be decided at the substantive hearing.
Whether the interim order remains or goes makes little difference to the
underlying position.

[11]  If what the respondents really want is to change the relevant terms of
the District Plan, then they should do so properly and openly.  The public
participation process was followed in setting the present limits – the report
of the Council’s Commissioner is now before the Court and records a great
deal of input from many sources.  They should not be changed without an
equal opportunity for participation.
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[32] Finally, the Judge expressed the view that the interim order was justified and

that the original justification for the order remained.  He considered the equitable

balance was on the side of the Residents’ Association and that there was no proper

ground to vary or discharge the interim order.

First Ground of Appeal – Does the Speedway activity at the Stadium arguably
have existing use rights pursuant to s 10(1) of the Act?

[33] Mr Williams conceded on behalf of the Residents’ Association that, as a

matter of law, there was an arguable case for the existence of existing use rights in

relation to the speedway although Mr Williams did not concede that any such rights

existed in fact.  Nor did Mr Williams accept that the Judge had made any error of

law in this respect.

[34] The focus of the argument advanced by Mr Kirkpatrick on behalf of SPL was

on the Judge’s statement that “one should look at the lawfulness of the use as at the

day before the rule became operative”.  Mr Kirkpatrick submitted that the Judge was

wrong on this point because s 10(1)(a)(i) of the Act also referred to uses lawfully

established before a proposed District Plan was notified.  In other words, Mr

Kirkpatrick submitted, the focus in the present case should have been on uses

lawfully established before the council notified its proposed District Plan in 1993.

[35] Mr Kirkpatrick is undoubtedly right on this point and it was not disputed by

Mr Williams.  I expect that in giving a decision under considerable urgency, the

Judge simply overlooked the reference to the date of notification of a proposed plan

in s 10 or did not consider it material to mention.

[36] In fact, the starting point is s 9 of the Act which relevantly provides:

9     Restrictions on use of land

(1)     No person may use any land in a manner that contravenes a rule in a
district plan or proposed district plan unless the activity is—

(a)   Expressly allowed by a resource consent granted by the territorial
authority responsible for the plan; or
(b)   An existing use allowed by section 10 or section 10A.

…
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(3)     No person may use any land in a manner that contravenes a rule in a
regional plan or a proposed regional plan unless that activity is—

(a)     Expressly allowed by a resource consent granted by the regional
council responsible for the plan; or
(b)     Allowed by section [20A] (certain existing lawful uses allowed).

…
(5)     In subsection (1), “ land” includes the surface of water in any lake or
river.

[37] Under the Act, “land” may lawfully be used if:

i) It does not contravene a rule in a district plan or a proposed district

plan;  or

ii) It is expressly allowed by a resource consent; or

iii) It is an existing use under ss 10, 10A or 20 of the Act.

[38] In the present case, SPL relies on s 10 which relevantly provides:

10     Certain existing uses in relation to land protected

(1)   Land may be used in a manner that contravenes a rule in a district plan
or proposed district plan if—

(a)   Either—
(i) The use was lawfully established before the rule became
operative or the proposed plan was notified; and
(ii) The effects of the use are the same or similar in character,
intensity, and scale to those which existed before the rule became
operative or the proposed plan was notified:

(b)   Or—
(i)   The use was lawfully established by way of a designation; and
(ii)  The effects of the use are the same or similar in character,
intensity, and scale to those which existed before the designation
was removed.

(2)    Subject to sections 357 and 358, this section does not apply when a use
of land that contravenes a rule in a district plan or a proposed district plan
has been discontinued for a continuous period of more than 12 months after
the rule in the plan became operative or the proposed plan was notified
unless—

(a)     An application has been made to the territorial authority within 2
years of the activity first being discontinued; and
(b)  The territorial authority has granted an extension upon being
satisfied that—

(i) The effect of the extension will not be contrary to the
objectives and policies of the district plan; and
(ii) The applicant has obtained approval from every person who
may be adversely affected by the granting of the extension, unless
in the authority's opinion it is unreasonable in all the
circumstances to require the obtaining of every such approval.
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[39] The essence of s 10 is to permit existing uses of land to continue in certain

circumstances notwithstanding that the use would otherwise contravene a rule in a

district plan or a proposed district plan.  The section reflects a statutory policy which

recognises that, in certain circumstances, it would be unfair or wrong to require an

existing use of land to cease or to be subject to more restrictive control by a

subsequent change or proposed change to a district plan.  Substantial sums of money

might have been invested in an existing activity or people may have otherwise

ordered their affairs on the basis that there were no relevant controls or on the basis

of the controls then existing.   In some cases, as SPL submits here, an activity might

not be able to continue at all or only in a restricted form in consequence of a change

to a district plan which would render an existing activity non-complying.

[40] There are two essential conditions under s 10 which must both exist before

existing use rights may be established.  These are:

i) The relevant land use must have been lawfully established before the

relevant rule became operative or the proposed plan was notified; and

ii) The effects of the use must be the same or similar in character,

intensity and scale to those which existed before the rule became

operative or the proposed plan was notified.

[41] In the present case, assuming there were no relevant controls on noise prior to

the 1993 notification of the Council’s Proposed District Plan, then the first condition

is satisfied if SPL establishes that speedway racing was lawfully taking place before

1998 (when the noise limit control became operative) or before the date in 1993

when the proposed plan was notified.  Here, of course, SPL asserts that speedway

racing was lawfully established long before either of those dates.

[42] To satisfy the second condition, SPL must establish that the effects of the

current speedway racing are the same or similar in character, intensity and scale, to

those which existed before the rule became operative or the proposed plan was

notified.  This condition reflects a statutory policy that the effects of existing uses

may not be expanded beyond a level which is the same or similar in character,

intensity and scale to those existing before the relevant date.  In Russell v Manukau
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City Council [1996] NZRMA 35, Elias J discussed the approach to existing use

rights and accepted that it was open for the Planning Tribunal to conclude that the

effects of a commercial use in a residential area had increased in character, intensity

and scale to such an extent that the rights were lost.  The facts there were different

from the present case because there had been several different planning documents

since the use was first established.  So some care needs to be taken with the Judge’s

comments at p 41 of the decision which should be read against that factual

background.

[43] In my view, the correct approach in the present case is to consider the effects

of the use at the point immediately before the proposed plan was notified and to

compare those effects with those arising from the use thereafter to determine whether

they are the same or similar in character, intensity and scale.  Some reasonable

evolution within the statutory confines is permitted as Elias J pointed out in Russell v

Manukau City Council.  The matter is essentially one of degree.

[44] In the present case, the use itself (speedway racing) is permitted by the

District Plan but only within the noise limits specified by the Concept Plan rules.  So

the admitted contravention of the District Plan lies in SPL’s activities exceeding

those limits.  Unless allowed as an existing use under s 10, the speedway racing is

lawful only if SPL complies with the relevant noise limits.

[45] If, on the other hand, existing use rights are established, then they may be

relied upon indefinitely so long as the effects of SPL’s activities remain the same or

similar in character, intensity and scale to those existing before the relevant date and

subject to discontinuance under s 10(2).

[46] Where the use of land has been discontinued for a continuous period of more

than 12 months after the relevant rule became operative or the proposed plan was

notified, then under s 10(2) the ability to rely on existing use rights is lost unless two

conditions are satisfied:

i) An application has been made to the territorial authority within two

years of the activity first being discontinued; and
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ii) The territorial authority has granted an extension of time upon being

satisfied of the two matters identified in s 10(2)(b) (i) and (ii).

[47] I add that reliance on existing use rights does not require that the activity in

question take place continuously.  An activity which occurs annually such as the

speedway racing at issue here, may be the subject of existing use rights even though

it does not occur throughout the year.  The only limitations imposed by s 10 are that

the activity should remain at the same or similar character, intensity and scale as

existed prior to the relevant date and that the activity not be discontinued in terms of

subsection (2):  Leith v Auckland City Council [1995] NZRMA 400, 409-410.

[48] Although the Judge was in error on one aspect of existing use rights, I accept

Mr Williams’ submission that any error in that respect was not material to the

decision because it did not depend on the existence or otherwise of existing use

rights.  The Judge was correct to conclude it would not be right to reach any

conclusion on the existing use issue in the context of an interim application and his

decision is not challenged on any other ground.  Nor is there any appeal against the

interim enforcement order made on 6 December 2004.

Second Ground of Appeal – Can existing use rights be relinquished other than
by discontinuance in terms of s 10(2) of the Act?

[49] On this point, Mr Kirkpatrick, supported by Mr Loutit for the Council,

submitted that ss 9 and 10 of the Act create a statutory code in relation to existing

use rights and that such rights, if established, cannot be lost except by discontinuance

under s 10(2).  Mr Kirkpatrick further submitted that while a private agreement (such

as the promotion agreement in the present case) would give rise to certain rights and

obligations between the parties to that agreement, the existence of any existing use

rights could not be affected.  Any such rights were to be established or lost solely by

operation of law under s 10.

[50] Mr Williams on the other hand submitted that existing use rights could be

extinguished by subsequent planning steps taken by a party which were inconsistent

with reliance on a former right.  He also submitted that the equitable principles of
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waiver and estoppel applied equally in the planning context as they do under the

general law.  He submitted there had been a waiver of any existing use rights or,

alternatively, that SPL was estopped from relying on any such rights by virtue of the

consent order made in 1998 which, amongst other things, required the preparation of

an annual management plan and compliance with the 85dBA noise level in the

District Plan.  As well, Mr Williams pointed to the promotion agreement between the

Council and SPL under which SPL agreed to comply with the 85dBA noise limit.

[51] In approaching the second ground of appeal, I intend to address three separate

but related issues:

i) What is the nature of existing use rights under the Act?

ii) Are the provisions of the Act relating to existing use rights a statutory

code?

iii) Is it appropriate to introduce notions of private law or equity into a

public law field and, if so, in what circumstances?

What is the nature of the existing use right under the Act?

[52] The right to use land under the Act enures for the benefit of the owner or

occupier of the land for the time being.  In that sense, any right to use land in

accordance with the Act runs with the land according to the tenor of the right.  That

right may arise in any of the three ways identified in [37] above.

[53] Where the use does not contravene a rule in a plan or proposed plan, then it

may be exercised as of right by any owner or occupier.  If a land use consent is

granted then (with one exception in relation to lake or river beds) it attaches to the

land and may be enjoyed by the owners and occupiers for the time being:  s 134(1).

The same applies to an existing use established under s 10 because, like s 9, the

section is not directed to any particular owner or occupier but to the nature of the

use.

[54] The Act provides specifically for the surrender of resource consents in

s 138(1).  The holder of a resource consent may surrender the consent, either wholly
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or in part, by giving written notice to the consent authority.  In certain circumstances,

a consent authority may refuse to accept the surrender (s 138(2)).

[55] There is no equivalent surrender provision for existing use rights under s 10.

Rather, the section provides that existing use rights may be lost through

discontinuance under s 10(2).  As well, existing use rights may be lost through

changes in the character, intensity or scale of the effects which go beyond those

permitted as occurred in Russell v Manukau City Council.  Given the careful

attention to detail in these provisions, it is reasonable to conclude that the legislature

did not intend that existing use rights could be lost by means outside the statute.

[56] It follows that, where existing use rights are established, they continue for the

benefit of subsequent owners or occupiers of the land subject only to the potential for

loss through discontinuance under s 10(2) or through changes in the character,

intensity or scale of the effects of the use outside the parameters of s 10(1)(a)(ii).

[57] In the present case, if SPL had complied with the noise limits in the Council’s

district plan for a continuous period of more than twelve months, then

discontinuance of any existing use right to exceed those levels would have occurred

under s 10(2), subject to the grant under that provision of any extension of those

rights.

Are the provisions of the Act relating to existing use rights a statutory one?

[58] The Act has been said to be a comprehensive code on resource management

issues.  That has been made clear at the highest level by the Privy Council in

McGuire v Hastings District Council [2002] 2 NZLR 577 at [20].  As is well known,

the Act has a single broad purpose of promoting the sustainable management of

natural and physical resources:  s 5(1).  The use of land is but one of the resources

embraced by the Act but it is one of the most important.

[59] But despite the breadth of its reach, the Act is not comprehensive in respect

of all matters touching land.  For example, the Act stands alongside the Land

Transfer Act 1952 and the Property Law Act 1952 and, in some areas, there are
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express linkages with that legislation (for example, in Part X of the Act relating to

subdivision).  As well, there are some difficult areas of interface.  An example is in

the law of nuisance.  It has been held that a claim for nuisance may still be available

notwithstanding compliance with the rules in a plan:  Ports of Auckland Ltd v

Auckland City Council  [1999] 1 NZLR 601, 611.  And s 23 of the Act states

specifically that compliance with the Act does not remove the need to comply with

other legislation and rules of law which exist independently of the Act.  That

includes other legislation such as the Building Act 2004 as well as common law

principles touching on the use of land to the extent they are not modified or

overridden by the Act.

[60] Although it is fair to describe the Act as comprehensive, it is going too far,

with respect, to describe it as a code if that is intended to mean that it excludes the

application of the common law in the area and replaces it with a set of statutory rules

that are the exhaustive and exclusive source of the law.  In Faulkner v Gisborne

District Council [1995] 3 NZLR 622 at 631, Barker J preferred to describe the Act as

representing “an integrated and holistic regime of environmental management”

rather than a code.  The difficulties in this field are well illustrated by the helpful

discussion by Professor Burrows QC in his work Statute Law in New Zealand  (3rd

Ed) Lexis Nexis 2003 Chapter 16 at 375-383.

[61] In my view, it is more accurate to say that, in general, the Act provides

comprehensively for resource management issues and, in respect of some specific

topics, provides a complete code.  An important example is Part VI of the Act which

governs the making and determination of applications for various types of resource

consents.

[62] Key elements in determining whether the Act provides a complete code on

any specific topic are the extent of detail in the relevant provisions; whether the

provisions expressly or impliedly leave open the possibility of the application of law

from other sources; whether other statutory provisions or rules of common law on

equity bear on the issue; and whether there are any other indicators of statutory

intention.  In the end, it is a matter of statutory construction against the background

of the general law.
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[63] Approached in this light, it is clear that ss 9, 10, 10A and 20 of the Act were

intended to constitute a code to address the issue of existing use rights.  The

provisions of s 10 in particular are detailed and comprehensive.  They do not leave

open, either expressly or impliedly, the application of other sources of law to this

topic.  Importantly, there are no other statutory provisions nor principles of common

law or equity touching on how existing uses may be established so as to authorise

activities which would otherwise be unlawful or how such rights might be lost.  The

inevitable conclusion is that Parliament intended ss 9 and 10 of the Act to be a

comprehensive code dealing with the circumstances in which existing use rights may

be established and those in which the rights may be lost.  Although of no direct

relevance to this appeal, the same may be said of the existing use provisions in

ss 10A and 20 even though they operate in a more limited way than the rights under

s 10.  The rights may be established only pursuant to those statutory provisions.

Is it appropriate to introduce notions of private law or equity into a public law field
and, if so, in what circumstances?

[64] It does not necessarily follow from my conclusion that the Act provides a

comprehensive code in respect of existing use right issues that there is no room for

private law doctrines such as waiver, estoppel or election.  But there are compelling

reasons for caution in introducing principles of this type into a field of public law

such as resource management.

[65] The first and most important reason is that private law affects individuals

whereas public law of this type affects the world at large.  It is axiomatic that a

contract binds only those who are parties to it.  An estoppel is based on an express or

implied representation which generally binds only the party making the

representation.  And because existing use rights and resource consents run with the

land and are not personal to any one owner or occupier, there is a powerful argument

in favour of the proposition that future owners or occupiers are not bound by the

agreements or representations of their predecessors.

[66] But what is the position where a current owner or occupier takes a step or

enters on a course of conduct or makes an express or implied representation that
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could suggest existing rights are no longer to be pursued?  The House of Lords has

addressed this issue on at least two occasions.  In Newbury District Council v

Secretary of State for the Environment [1981] AC 578, it was held that existing use

rights to use former airforce hangars for storage purposes were not lost by reason of

the storage company applying for planning permission for the use under the Town

and Country Planning Act 1971 (UK).  It had been contended that the company was

precluded from relying on existing use rights as it had taken up and implemented the

planning permission granted.  The House specifically rejected Lord Denning MR’s

finding in the Court of Appeal that the company was precluded from relying on the

existing use rights by opting for planning permission. The existing use rights would

be lost under the UK legislation only if an entirely new “planning unit” was

established, for example, by the creation of a new building which created an entirely

new planning history.

[67] Importantly for present purposes, their Lordships explained why it was

inappropriate to introduce doctrines such as estoppel in to the field of planning law.

Lord Fraser did so at 606:

It would introduce an estoppel or bar, personal to the particular party, which
is quite inappropriate in this field of law, which is concerned with rights that
run with land.  To do so would lead to uncertainty and confusion.  It would
also interfere with the convenient practice whereby prospective vendors or
purchasers of land apply for planning permission as a precaution if there is
doubt about whether their proposals are already permissible or not.

[68] Lord Scarman made a similar point at 616:

Equitable interests were strictly not proprietary in character, but rights in
personam.  Although they have developed a proprietary character, they are
not enforceable against all the world.  The purchaser for value without notice
is not bound.  In the field of property law, equity is a potent protection of
private rights, operating on the conscience of those who have notice of their
existence.  But this is no reason for extending it into the public law of
planning control, which binds everyone.

[69] And, at 617:

My Lords, I agree with the view so consistently expressed by Lord Parker CJ
that it is wrong to introduce into public administrative law concepts such as
equitable estoppel which are essentially aids to the doing of justice in private
law.  I forebear to discuss the cases on which Lord Denning MR founded his
view to the contrary because counsel for the local planning authority did not
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seek to rely on them.  Indeed he based his argument on Prossor’s case, the
principle of which is independent of any equitable doctrine.  Suffice it to say
of the authorities mentioned by Lord Denning MR in the passage which I
have quoted that, if and in so far as they suggest (and I do not think that they
do) that equitable estoppel has a place in the law of planning control, they
are incorrect in law and should not be followed.

[70] Lord Scarman took up the same theme again in Pioneer Aggregates Limited v

Secretary of State for the Environment [1985] AC 132 where a mining company had

been granted planning permission to extract limestone from a quarry.  After carrying

out that activity for a substantial period, the company wrote to the local planning

authority giving notice that quarrying would cease at the end of that year.  Later, a

new owner of the site wished to resume quarrying but the planning authority took the

view that the earlier planning permission had been abandoned.  The House of Lords

rejected that contention holding that the Town and Country Planning Act 1971 (UK)

was a comprehensive code of planning control under which grant of planning

permission enured for the benefit of the land and all persons for the time being

interested in it.  It followed that a valid permission capable of implementation could

not be abandoned by the conduct of an owner or occupier of the land.

[71] In delivering the leading judgment, Lord Scarman again firmly rejected the

notion of private law principles being introduced into planning law.  Specifically in

relation to the issue of abandonment, the House of Lords decided that there was no

such general rule in planning law.  Lord Scarman stated at 140:

But I am satisfied that the Court of Appeal in the Slough case erred in law in
holding that the doctrine of election between inconsistent rights is to be
incorporated into the planning law either as the basis of a general rule of
abandonment or (which the courts below were constrained to accept) as an
exception to the general rule that the duration of a valid planning permission
is governed by the provisions of the planning legislation. I propose now to
give my reasons for reaching this conclusion.

Planning control is the creature of statute. It is an imposition in the public
interest of restrictions on private rights of ownership of land. The public
character of the law relating to planning control has been recognised by the
House in Newbury DC v Secretary of State for the Environment [1980] 1 All
ER 731, [1981] AC 578. It is a field of law in which the courts should not
introduce principles or rules derived from private law unless it be expressly
authorised by Parliament or necessary in order to give effect to the purpose
of the legislation. Planning law, though a comprehensive code imposed in
the public interest, is, of course, based on land law. Where the code is silent
or ambiguous, resort to the principles of private law (especially property and
contract law) may be necessary so that the courts may resolve difficulties by
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application of common law or equitable principles. But such cases will be
exceptional. And, if the statute law covers the situation, it will be an
impermissible exercise of the judicial function to go beyond the statutory
provision by applying such principles merely because they may appear to
achieve a fairer solution to the problem being considered. As ever in the
field of statute law it is the duty of the courts to give effect to the intention of
Parliament as evinced by the statute, or statutory code, considered as a
whole.

[72] In Australia, appellate courts in Victoria and New South Wales have applied

Pioneer Aggregates in determining that permits granted under planning legislation

could not be abandoned and that they could not be revoked, modified or cease to

have effect otherwise than in accordance with the relevant statutory provisions.  In

Park Street Properties Pty Ltd v. The City of South Melbourne  [1990] VR 545 at

554-555 the Appeal Division of the Supreme Court of Victoria held that s 24 of the

Town and Country Planning Act 1961 (Victoria) should be construed as meaning

that a permit once granted continues to have force, effect and operation until revoked

or modified in accordance with the section.   In agreement with Lord Scarman in

Pioneer Aggregates there was no rule of abandonment in Victorian planning

legislation and “considerable uncertainty and confusion would arise in the realm of

conveyancing were the duration of a permit to be governed simply by the actions of

a permitee”.

[73] The reasoning in Pioneer Aggregates was also adopted more recently by the

New South Wales Court of Appeal in Auburn Council v Nehme (1999) NSWCA 383

in holding at [18] to [24] that a valid consent under the relevant legislation which

had not lapsed and was capable of being implemented, could not be extinguished by

the abandonment of the use.

[74] Mr Williams relied on several decisions which in my view can be readily

distinguished.  The first was the decision of the English Court of Appeal in

Pilkington v Secretary of State for the Environment [1974] 1 All ER 283 decided

before the decisions of the House of Lords in Newbury  and Pioneer Aggregates.  In

Pilkington, the issue was whether the grant and implementation of a later planning

consent meant that it was no longer possible practically to implement an earlier

consent consistently with the later consent.  The Court of Appeal held it was no

longer physically possible to carry out the earlier consent consistently with the later
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one.  At 288, Lord Widgery CJ stated that the decision of the Court was not based on

any abandonment of the earlier permission nor on any election on the part of the

appellant.  This case does not have any relevance to the present.

[75] Reference should also be made here however to another decision of the

English Court of Appeal which suggested a qualification to the principles established

in Pioneer Aggregates.  In Cynon Valley Borough Council v Secretary of State for

Wales (1986) 85 LGR 36, the issue was whether planning permission for a fish and

chip shop could be resumed when, in the meantime, planning permission for an

antique shop in the same premises had been granted and implemented.  While

acknowledging that Pioneer Aggregates meant that the first permission could not be

abandoned, the Court held that it was fully implemented or spent and that fresh

planning permission was needed if it were to be resumed.  Delivering the judgment

of the Court, Balcombe LJ acknowledged that the decision made a “significant

qualification” to the principles in Pioneer Aggregates.  The distinction between

abandonment and a case where planning permission is implemented or spent is hard

to discern.  But the case is clearly distinguishable from the present because the use of

the site at Western Springs has remained consistent throughout.

[76] Next Mr Williams relied strongly on the decision of the Environment Court

in Mora v Te Kohanga Reo Trust [1996] NZRMA 556.  Judge Willy held that an

estoppel by representation arose in consequence of a statement by parties to a

consent order of their intention to construct a new single family dwelling on a site

once the existing historic house was removed.  This statement was included in the

consent order as one of its “terms, conditions or undertakings”.  The parties making

the statement were found to be estopped from applying to subdivide the site to

establish more than one dwelling.  The decision makes no reference to Newbury or

Pioneer Aggregates but proceeds on the basis of a decision by Sir Douglas Frank QC

sitting as a Deputy Judge in the Queen’s Bench Division in Augier v Secretary of

State for the Environment (1978) 38 P and CR 219 (QBD).  That case is authority for

the proposition that an applicant for planning permission who gives an undertaking

to a planning authority which is relied upon in granting the permission, is estopped

from later asserting that there was no power to grant the permission subject to a

condition based on the undertaking.

576



[77] There are obvious differences between Mora and the present case.  Mora was

concerned with a specific representation made by one party to the Court and the

other parties.  It was relied upon to settle an appeal and was incorporated into a

consent order as a “term, condition or undertaking”.  I view Mora as an example of

the exceptional case envisaged by Lord Scarman where reliance on a principle of

private law is necessary in order to give effect to the purpose of the legislation.  It is

difficult to conceive how the Environment Court could proceed effectively if parties

giving specific undertakings or making specific representations as a foundation for

its orders are not to be held to their word.  But Mora should not be taken as authority

for any more general proposition beyond its specific factual setting.

[78] Mr Williams also referred to Sutton v Moule [1992] 2 NZRMA 41 (CA) but

the issues in that case were first, whether a second planning consent application

should be treated as a fresh application or as an application to vary an earlier consent

for the same activity and secondly, whether the later consent was to be read as a new

consent or as supplementing the earlier one.  The case has no relevance to the

present.

[79] I respectfully adopt Lord Scarman’s reasoning and conclusions in Pioneer

Aggregates on this issue and hold that the application of private law doctrines in the

field of resource management law is generally inappropriate except in exceptional

cases of the kind described by Lord Scarman in the passage cited at [71] above.

[80] Leaving aside the fundamental differences between public and private law,

the introduction of the latter would introduce unwanted and unnecessary complexity

in the field of resource management law.  One only has to consider for a moment the

issues which could potentially arise if, parties began to debate issues of waiver or

estoppel with territorial or regional councils or in the Environment Court.  In

Auckland Harbour Board v Kaihe  [1962] NZLR 69 (CA), Gresson P described the

basic differences between the doctrines of waiver and estoppel at 88:

There is a distinction between waiver and estoppel even though the facts of a
particular case might admit of the application of either doctrine and make it
unnecessary to have regard to such differences as there are. Estoppel is based
on the principle that it would be inequitable to allow a person who by a
representation or by conduct amounting to a representation has induced
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another to act as he would not otherwise have done to deny or repudiate the
effect of the representation. Waiver is something different. It must be an
intentional act with knowledge: Lord Chelmsford L.C., in Darnley v
London, Chatham and Dover Railway (1867) L.R. 2 H.L. 43, 57. It must be
intentional in the sense that it indicates either expressly or by implication an
intention to dispense with an existing condition. It looks chiefly to the
conduct and position of the person who is said to have waived whereas in the
case of estoppel it is not essential that the person sought to be estopped
should have had knowledge or intention. In the case of waiver some distinct
act must be done to constitute a waiver: Parke B. in Doe d. Nash v Bush, 1
M. & W. 402, 406; 150 E.R. 490, 492, and Williams J. in Perry v Davis
(1858) 3 C.B. (N.S.) 769, 777; 140 E.R. 945, 948; but conduct short of
positive acts is sufficient to found an estoppel.

[81] Numerous issues would need to be canvassed if an estoppel argument were

raised in the present case.  It would be necessary to traverse on the facts whether

there was an express or implied representation; what was the nature of that

representation; who made it and to whom was it made; who relied upon it and

whether any such person or persons altered their position to their detriment in

consequence;  and who might now rely on the representation.  As well issues might

arise as to whether any estoppel was intended to be permanent or temporary or

whether, upon reasonable notice, any party bound might be entitled to resume their

prior position notwithstanding the representation  (as to which see the discussion in

Spencer Bower Estoppel by Representation (4th Ed) Lexis Nexis (UK) 2004,

Chapter XIV paras 3.1 to 3.3).

[82]   Similar complexities would arise in relation to the issue of waiver.  For

example, was there a distinct act or course of conduct which could constitute a

waiver; was that act undertaken intentionally with knowledge of the relevant

implications; was the act of waiver intended to be permanent; and who would be

bound by the waiver?

Conclusions on the second ground of appeal

[83] My conclusions on this ground of appeal may be summarised as follows:

i) The Resource Management Act, and in particular, ss 9, 10, 10A and

20 constitute a comprehensive code on the issue of existing use rights.
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ii) Existing use rights in relation to the use of land may only be lost by

discontinuance in accordance with s 10(2) or where the effects of the

use are no longer the same or similar in character, intensity and scale

to those which existed before the relevant rule became operative or

the proposed plan was notified.

iii) Common law principles or equitable doctrines such as waiver,

estoppel or election generally have no application under the Resource

Management Act except in exceptional circumstances of the kind

described by Lord Scarman in the Pioneer Aggregates case.

iv) Existing use rights enure for the benefit of the owner or occupier of

the land for the time being so that the agreements, representations or

conduct of a current owner or occupier will not in general bind

subsequent owners or occupiers.

v) Civil remedies, for example, to enforce a contract will be separately

available to the parties to the contract in courts of general jurisdiction.

Whether the parties choose to exercise those rights is a matter for

them.

[84] I add that my conclusions are directed to the application of common law or

equitable doctrines in relation to substantive rights.  It is well established that

procedural rights may be waived in certain circumstances.  Section 281 of the Act

makes specific provision for waiver of rights of that kind.  And, in the course of

litigation, a party may be bound by an unequivocal election between two inconsistent

courses of action:  see Spencer Bower Estoppel by Representation above at XIII

1.12.  The application of equitable doctrines in that context may be viewed (as with

Mora) as an exception justified as being necessary to give effect to the legislation by

enabling the Environment Court to operative effectively.

What are the consequences of these findings in the present case?

[85] Because the facts of the present case are not fully before this Court and will

require full exploration in the Environment Court, I am loathe to express any firm

conclusions and will confine myself to issues of law or principle.
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[86] The full terms of the promotion agreement between the Council and SPL are

not before this Court and I have no evidence it is still in existence or of its precise

terms.  If it is still in force, it will be enforceable in the courts of general jurisdiction

at the discretion of either party and according to its tenor.  It is asserted by the

Council and SPL that the agreement is binding only between themselves.  Whether

that is so, this Court cannot determine without reference to the terms of the

agreement.

[87] Although a private agreement is enforceable only by those bound by it, the

position is different under the Act.  The Act and plans made under its authority bind

the world at large and the Council is bound to enforce them:  s 84(1).  But the

Council may only enforce the rules of a district plan to the extent permitted by law.

If SPL is able successfully to establish and keep within existing use rights which

authorise activities at the stadium generating noise at levels in excess of those

permitted by the relevant plan, the only powers available to the Council under the

Act are those available for breach of ss 16 or 17 of the Act (to which I shortly refer).

[88]  The agreement underlying the consent order in 1998 is binding only upon

Ms Booking, the Council and the then promoter of the stadium.  The underlying

agreement does not bind SPL and could not constitute any representation or waiver

by SPL.  But, to the extent that the Concept Plan then became operative for the

stadium, its terms apply to future owners or occupiers subject to any existing use

rights which may be established and to the duties under ss 16 and 17.

[89] In the end, the duty under s 16 on occupiers of land to adopt the best

practicable option to ensure that the emission of noise does not exceed a reasonable

level and the duty under s 17 to avoid, remedy or mitigate adverse effects may

assume some importance in the Environment Court hearing yet to come.  Mr

Kirkpatrick properly acknowledged that any existing rights established are subject to

the duties under ss 16 and 17.  In those circumstances, the existence or otherwise of

existing use rights may be no more than a factor in the Environment Court’s overall

considerations.
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Third Ground of Appeal – Are existing use rights a lawful authority for a use of
land which contravenes a rule in a District Plan?

[90] This ground may be briefly disposed of.  Mr Williams properly accepts that

there can be only one answer to this question and that is in the affirmative.  Existing

use rights are just as much a legitimate means of establishing lawful authority for the

use of land as is a resource consent.

[91] Mr Kirkpatrick’s point was that the use of expressions in the Environment

Court’s decision such as the suggestion that the Council had entered an arrangement

with SPL “for the express purpose of evading the terms of its own District Plan” did

not recognise that, to the extent that SPL could establish existing use rights, its

activities were lawful and could not be the subject of enforcement action by the

Council so long as SPL’s activities were within those rights.

[92] I accept that to the extent that the Environment Court’s remarks did not

recognise this possibility, they are not supportable as a matter of law.  These remarks

were not however material to the Environment Court’s decision to decline the

variation.

Result

[93] The appellant has established errors of law in the Environment Court’s

decision but none was material to the outcome.  It follows that the appeal will be

dismissed.

[94] This decision does not determine the future of speedway racing at Western

Springs Stadium.  It provides guidance on the subject of existing use rights arguably

available to Springs Promotions Limited.  Whether those rights exist and the

appropriate noise levels at the Stadium are matters yet to be determined by the

Environment Court.
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[95] If counsel are unable to agree on costs, counsel for the respondents are to file

and serve memoranda within 14 days of this decision and the appellant within 14

days after receipt of the respondent’s submissions.

______________________________

                 A P Randerson, J
           Chief High Court Judge
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Decision No. A049/2002

IN THE MATTER of the Resource Management Act 199 1

AND

IN THE MATTER of two appeals under clause 14 of the First
Schedule to the Act

BETWEEN WINSTONE  AGGREGATES LIMITED

(RMA 162/95)

AND AUCKLAND REGIONAL COUNCIL

(RMA 174/95)

Appellants

AND PAPAKURA DISTRICT COUNCIL

Respondent

BEFORE THE ENVIRONMENT COURT

Environment Judge R G Whiting (presiding)

Environment Commissioner J R Dart

Environment Commissioner R F Gapes

HEARING at AUCKLAND on 1,2,3,4 & 5 December 1997 and 18,19 & 20

February 1998

APPEARANCES

Mr F G Herbert for the Papakura District Council
Mr J M Savage for the Auckland Regional Council
Mr D A Nolan for Winstone Aggregates Limited
Mr J Kingston for the K L Richardson Estate

DECISION

Introduction

This is a final decision in relation to the references lodged by Winstone

Aggregates and Auckland Regional Council regarding provisions of the Papakura

istrict Plan (Urban and Rural Section). The references sought amendments to the

winstone  aggregates rma162.95.doc (sp)
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District Plan to provide greater protection to areas containing mineral resources from

encroachment by potentially conflicting land uses.

PI In September 1998 Winstone  appealed the interim decision to the High

Court. That appeal has been adjourned sine die.

PI The references were heard by us in December 1997 with the Court issuing an

interim decision on 14 August 1998l. As a result of extensive ongoing discussions

between the parties, further investigations, and further expert information obtained;

the parties were able to reach an agreement consistent with the ruling of the Court’s

interim decision. On 25 September 2001 a Memorandum of Consent, signed by all

parties, with a draft Consent Order attached, was filed with the Court. The Court

issued a further interim decision on 22 November 20012,  confirming the provisions

contained in the draft consent order. In that interim decision we said:3

In the lengthy memorandum of counsel filed with the proposed consent order
counsel for Winstone  indicated some concern with the terminology used by the
Court in the interim decision. We have considered the issues raised by counsel. We
are of the view that: because of the importance of this matter to the parties; because
of the considerable sums of money expended by the parties by way of further

_ enquiry and investigation; the negotiations leading to the settlement; and in
deference to counsel’s detailed submissions; we consider it behoves the Court to
address those matters in a final decision.

Winstone’s Concern

PI Mr Nolan’s concerns were founded on thI e Enviromnent  Court’s terminology,

particularly its indication that effects should be “intemalised”.  Mr Nolan considered

that the basic requirement under the RMA in relation to effects is to avoid, remedy or

mitigate those effects to the extent required by the overall purpose of the RMA as set

out in section 5, and the duties in sections 16 and 17 of the Act. He was of the view

that this may, or may not in all cases, result in an intemalising of effects within a site

boundary.

PI Mr Nolan was of the view that the wording of the RMA does not refer to or

require any intemalisation of effects as a matter of general principle, or that reverse

sensitivity provisions of the type proposed are only appropriate where it is not

reasonably possible to intemalise effects. He contended that references to

sary gloss to the clear wording of the RMA; which,

sion No. A96198
sion No. A128lOl.

stone aggregates rmal62.95.doc  (sp) 2
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instead, uses the specific language of “avoiding, remedying or mitigating” effects4.

He submitted that those obligations may require a proponent to demonstrate the

reasonableness of its proposals, for example, with regards to noise mitigation, in

terms of any costs/inconvenience on the proponent, compared to the effects that

would otherwise be caused to adjoining landowners. Moreover, that such an

examination is not the result of a statutory obligation to intemalise effects.

WI Mr Nolan was also particularly concerned that neither the consent order, nor

the interim decision be adopted as authority for the principle that there is a general

requirement to intemalise effects under the RMA.

Passages of the Interim Judgment that Cause Concern to Winstone

171 The passages in the first interim decision that gave rise to Mr Nolan’s

submissions are:

We remind ourselves that we are currently considering a reference, rather than an
appeal for resource consent. The statute requires different things of a territorial
authority in the formulating of a district plan. Nevertheless, we are of the view that
in promoting the sustainable management of natural and physical resources,
particularly having regard to s.32(l)(c), the adverse effects of quarrying should, as
far as possible, be confined to the site within which those activities causing the
effects are carried out. We consider that this is in accord with the purpose of the
Act. When Part II of the Act is taken as a whole, there is a clear mandate for
controls to be included in plans which will prevent undue adverse effects and
reduction in amenity values.’

And:

We consider that in controlling undesirable effects, territorial authorities should
impose restrictions to internalise adverse effects as much as reasonably possible. It
is only where those efsects  cannot be reasonably controlled by restrictions and
controls aimed at internalisation,  that the sort of restrictions on other sites (as
sought by the appellants) might be appropriate. Those are relatively rare
circumstances and will vary from site to site.’

And:
That the districtplan should contain objectives, policies and methods to control the
effects of quarrying, is not in dispute. It is whether those objectives, policies and
methods should be directed at internalising all of the adverse effects, or whether a
combination of those restrictions should be combined with restrictions constraining
the use of land owned by adjacent landowners. We have already held that we are of
the view that adverse effects should be internalised where possible, but that such
restrictions should be reasonable. In the event of adverse effects escaping from the
site after the imposition of reasonable controls, then restrictions constraining

ne aggregates mal62.95.doc  (sp) 3
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adjacent landowners can and should be implemented. It is only when reasonable
controls for the containing of effects at the boundary of the quarry site have been
implemented can it be property and adequately assessed that the perimeter of
effects extends beyond the quarry zone thus making it necessary to impose
restrictions on adjacent landowners.7

And:

After a careful evaluation of the evidence, we are satisfied that there has not been a
full consideration of options for noise management, and that the best practicable
option may not have been selected. We agree with Mr Hart that further work is
required to establish what are the best practicable options. Before we reconsider
justifying the imposition of restrictions on residents’ rights to use their own land,
we need to be satisfied that all reasonable andpracticable steps have been taken to
internalise eJ6ect.s.  ’

PI In summary, Mr Nolan’s submissions asserted that the passages appear to be

philosophically inconsistent with other cases that have addressed reserve sensitivity

issues, and seem to create a new duty under the RMA by requiring the intemalisation

of adverse effects. This he says is inconsistent with the duty to

mitigate adverse effects.

avoid, remedy or

PI _ First, we say that as a Court of first instance any decision, even of principle,

has no binding effect. Secondly, there appears to be little or no difference on matters

of principle between our approach and that submitted by Mr Nolan. He appears, to

us, to be reading more into our decision than was intended, by asserting it creates a

new duty under the IRMA.  As a Court of first instance we are required to make

decisions on a wide variety of factual circumstances. By far the majority of our

decisions are fact specific. Analysts must therefore be weary of elevating comments

made in respect of specific fact situations to matters of principle.

[lo] Perhaps the wording of our decision has given rise to Mr Nolan’s concerns.

We regret if there is any lack of precision and any apparent failure to tether our

reasonings to the Act. We therefore propose to set out the basis upon which we

made our decision and then endeavour to clarify our decision as it related to the fact

specific circumstances.

Reverse Sensitivity as an adverse “effect”

[ 1 l] Section 3 of the Act

instone  aggregates mal62.95.doc  (sp)
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3. Meaning of “effect” - In this Act, unless the context otherwise requires, the
term “effect ” includes -

(a) Any positive or adverse effect; and

(b) Any temporary orpermanent eflect; and

(c) Anypastpresent, orfuture eff‘ects;  and

(d) Any cumulative effect which arises over time or in combination with
other eflects -

regardless of the scale, intensity duration or frequency of the effect, and also
includes -

(e) Any potential effect of high probability; and

fl Any potential effect of low probability which has a high potential
impact.

[12] The concept of reverse sensitivity has not been defined under the Act,

although it has been recognised in case law, and it is well settled that reverse

sensitivity is an effect on the environment. In Auckland Regional Council v

Auckland City Council9 Judge Sheppard defined the concept as:

The term “reverse sensitivity ” is used to refer to the eflects of the existence of
sensitive activities on other activities in their vicinity, particularly by leading to
restraints in the carrying on of those other activities.

[ 131 In the present circumstances the “reverse sensitivity” at issue was the

restriction on activities within the vicinity of the quarry sensitive to the effects of the

quarry, such as subdivision, residential uses and educational facilities. Thus if

reverse sensitivity is an “effect” under the Act, then there is a duty to “avoid,

remedy, or mitigate”.

The Basis of our Decision

[14] The starting point is section 5 of the Resource Management Act 1991. It

states:

cision No. A0 1 O/97
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I

5. Purpose

(I) The purpose of this Act is to promote the sustainable management of
natural andphysical resources.

(2) In this Act, “sustainable management” means managing the use,
development, and protection of natural and physical resources in a
way, or at a rate, which enables people and communities to provide for
their social, economic, and cultural well-being andfor  their health and
safety while-

(a) Sustaining the potential of natural and physical resources
(excluding minerals) to meet the reasonably foreseeable needs of
future generations; and

(b) Safeguarding the life-supporting capacity of air, water, soil, and
ecosystems; and

(c) Avoiding, remedying, or mitigating any adverse effects of the
activities on the environment.

[ 151 Section 5 sets out the purpose and principles of the Act, which is to promote

the sustainable management of natural and physical resources. Section 5 is accorded

primacy and has been described as the “lodestar”‘“.  Thus, section 5 guides the

functions of regional and territorial authorities in plan-making and policy

decisions”, and, when territorial authorities are making decisions as to whether to

grant or refuse resource consent applications12.

[ 161 There has been some debate about the ambiguous meaning of the word

“while” within the context of s5(2),  and whether it is used conservatively or loosely.

In other words, whether “while” is used as a subordinating conjunction, or a co-

ordinating conjunction.

[ 171 If “while” is used as a subordinating conjunction meaning “if ‘, or “as long

as” then sustainable management can only occur if the matters in subsections (a) (b)

and (c) are secured.

tions 104 and 105, and ~108
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[18] If “while” is used as a co-ordinating conjunction meaning “at the same time

as”, then sustainable management can occur if the matters in subsections (a), (b) and

(c) have equal value to, and therefore in any decision-making process are afforded

the same weight as, the matters set out in the words preceding “while” and prefaced

by the word “managing”.

[ 191 In Peninsula Watchdog Group Inc v Waikato District Council’3,  the

Tribunal was invited to form an opinion on the word “while”. Counsel in that case

submitted that the correct interpretation to be given to the word “while” in s5(2)  was

that human values are conditional upon ecological values14.  The Tribunal declined

to address the meaning of the word “while” in s 5(2) and adopted the reasoning of

Grieg J in NZ Rail v Marlborough District CounciZ’5. The Tribunal was of the view

that the case should be decided on the basis of submissions, and the evidence before

it, rather than on an academic analysis of ~5.

[20] In the NZ Rail case, Greig J held that:

This Part of the Act expresses in ordinary words of wide meaning the overall
purpose and principles of the Act. It is not, I think, a part of the Act which should
be subjected to strict rules and principles of statutory construction which aim to
extract a precise and unique meaningfrom,  the words used. There is a deliberate
openness about the language, its meanings and its connotations which I think is
intended to allow the application ofpolicy  in a general and broad way.16

[21] In North Shore City Council v Auckland Regional Council”, t h e

Environment Court in the application of ~5, adopted the reasoning in Trio Holdings

Ltd v Marlborough District Councif8,  and held that:

The method of applying section 5 then involves an overall broad judgment of
whether a proposal would promote the sustainable management of natural and
physical resources. That recognises that the Act has a single purpose. Such a
judgment allows for comparison of conflicting considerations and the scale or
degree of them, and their relative significance or proportion in the final
outcome.‘9

l3 Decision No. A052/94  (Planning Tribunal)
I4 Fisher, D “Clarity in a Little ‘While’ “, Terra Nova,

[ 19941  NZRMA 50 (High Court)

612 ELRNZ 305; [ 19991  NZRMA 59.
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[22] The application of section 5(2)(c) cannot fultil the overall purpose of

sustainable management, if the section is interpreted in such a way as to give

primacy to the ecological values over the management function. To do that would

not always fulfil the purpose of sustainable management, but may in some cases.

What is required is a consideration of all aspects of the case, and then a weighing of

factors in order to evaluate which will best achieve the purpose and principles of the

Act.

[23] One of the fundamental elements of sustainable management is controlling

the adverse effects on the environment, which is provided for by section 5(2)(c), the

key words being “avoid, remedy, or mitigate”. In Mangakahia Maori Komiti v

Northland Regional Counci12’, it was held that “each paragraph of s5 is to be

accorded full significance and applied accordingly in the circumstance of the

particular case so that the promotion of the Act’s purpose may be effectively

achieved”.

[24] - While in the wording of the subsection the words “avoid, remedy, or

mitigate” follow a continuum, we are of the view that the grammatical construction

is such, that the words are to be read conjunctively and with equal importance.

[25] Accordingly, whether emphasis is given to avoidance, remedying or

mitigation will depend on the facts of a particular case and the application of section

5 to those facts. A judgment is required to be made which “allows for a comparison

of conflicting considerations and the scale or degree of them, and their relative

sign$cance  or proportion in thefinal  outcome ,,21 .

[26] In some cases mitigation of an adverse effect is sufficient. In other cases

avoidance may be required. An example of the latter is Te Aroha Air Quality

Protection Appeal Group v Waikato Regional Counci122.  The then Planning

Tribunal held that even with the strict conditions of consent contemplated, in

.2) (1993) 2 NZRMA 574.
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conjunction with the enforcement provisions of the Act, properties adjacent to a

proposed rendering plant would be likely to be affected by unintentional, but

unavoidable, emissions of offensive odours from the proposed plant. The Tribunal

said:
For both applications the decisive issue is odour emission. The odour  j?om the
rendering process is oflensive and can be nauseating. Occupiers of properties in
the Rural Al and Rural B zones in the vicinity of the site are entitled to be free from
having to experience that odour. Proprietors of businesses on properties in the
vicinity of the site are entitled to be able to conduct those businesses without their
patrons or customers being deterred by experiencing renderingplant odour.

Occupiers, business people and their patrons should be free of rendering plant
odour at all times without condition or qualification. It would not be suficient  for
the proprietor of a rendering plant to demonstrate that emission of rendering plant
odour which reached adj’acentproperties was the result of an unforeseen or random
accident or malfunction. Nor would it be sufJcientfor  the proprietor of a rendering
plant to demonstrate that the best practicable option had been taken to avoid
emission of odour which might reach adjacent properties. Defences available
under s.342 should not be a sufficient response where a rendering plant has been
established out of zone on land where that activity is not a permitted activity.23

However, avoidance of adverse effects is more consistent with the purpose of the
Act than enforcement proceedings after adverse effects have been experienced.

- Further, the evidence did not satisfy us that the plant would be designed and built to
prevent adverse effects on the environme:uz4

[27] The Tribunal considered that an escape of rendering odour would have a high

potential impact on the social, economic, aesthetic and cultural conditions, and the

amenity values of the area. As the proposal did not provide the full duplication of

systems needed to avoid emanations of objectionable odour the consents were

refused. In the Tribunal’s judgment, such potential effects deserved such weight,

against the grant of the consents sought, that it must prevail. The Tribunal came to a

fact specific judgment after balancing and weighing the factors required to give

effect to the single purpose of the Act.

[28] Two further examples of where the Court emphasised the need for avoidance

are two cases involving this division of the Court. They are P H van den Brink

(Karaka) Limited v Franklin District Council 25 and Hill v Matamata-Piako

District Counci126.  In the former case the adverse effects emanating from a poultry

processing plant were noise and odour. The applicant, who was the appellant, led

technical evidence to the effect that those adverse effects could be confined on site,

97 NZRh4A  552.
cision No. A65/99.
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albeit at cost, and proposed conditions accordingly. The emphasis was on odour,

which, like the Tribunal in the Te Aroha decision, we found on the evidence to be

objectionable.

[29] In the latter case, which concerned chicken broiler sheds, the emphasis and

focus was again on odour. Again, on the evidence we found it objectionable. Again,

the technical evidence was that conditions could be imposed that would eliminate

odour.

[30] On the evidence in those cases the Court came to the conclusion that it was

appropriate and reasonable for the adverse effects causing concern to adjacent

neighbours to be intemalised on site. In other words, the emanation of those adverse

effects outside the site boundary was to be avoided.

[31] While all of those cases stressed the need to avoid adverse effects by putting

in place systems to avoid emanations of the adverse effects, they were all fact

specific.

[32] - The word “intemalised” was used in Machinery Movers Limited v Auckland

Regional CounciZ27.  In that case the full division of the High Court quoted principle

16 of the Rio Declaration on Environment and Development adopted at the United

Nations Conference on Environment and Development, Rio de Janeiro 3-14 June

1992, [ 19921 International Legal Materials 876, 879. New Zealand is a signatory to

the Declaration. Principle 16 states:

National authorities should endeavour to promote the internalisation of
environmental costs and the use of economic instruments, taking into account the
approach that the polluter should, in principle, bear the cost of pollution, with due
regard to the public interest and without distorting international trade and
investmentz8

[33] In our view the avoidance of adverse effects by the imposition of systems

means that the cost of avoidance is borne by the organisation that generates them. It

is a matter of judgment as to whether in a particular case the adverse effects are such

that the cost of avoidance should be totally intemalised. It is a question of what is

reasonable in the circumstances.

instone aggregates ma162 .95.doc (SP) 10
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[34] While we have focused on avoidance there are many cases where mitigation

measures to reduce adverse effects are all that is required. There are many examples

that include noise and dust mitigation measures as well as, of course, many others.

What We Meant

[35] In our interim decision we were directly concerned with the potential conflict

between quarrying activities, and other land use activities, sensitive to adverse

effects, that it is well-known can emanate from quarries.

[36] It was proposed that an aggregate resource protection area (or buffer zone)

extending 500 metres from the boundary of the present and future operations of the

quarry be imposed. This was to be on land owned by entities other than the quarry

owner. The proposal was vigorously opposed by one of the landowners, affected,

namely the K L Richardson Estate.

[37] Considerable evidence relating to significant adverse effects, and systems to

control them, was given over a period of 8 days. The evidence also addressed the

difficulty of confining those effects within the quarry boundary. The evidence did

indicate that many of the effects could be confined on site, albeit at some

considerable cost. For example, measures could be taken to prevent dust annoyance;

measures could also be taken to prevent sediment entering waterways; and measures

could be taken to confine noise and vibration.

[38] It was clear from the evidence that the most difficult and costly effects to

confine are noise and the effects of blasting. We accordingly heard extensive and

detailed expert evidence relating to both noise and vibration.

[39] The evidence suggested that noise and vibration could be confined on site at

cost. In other words could be intemalised. We accordingly defined the issue as “to

what extent is it reasonable to expect a quarry operator to internalise those

effects ‘I. 2g

[40] As we said “this involves a careful consideration of the evidence, including

an assessment of the practical mitigation measures available with present

ethnology, and the economics of implementing those measures”.

No. A96/98.
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[41] One of our concerns about a buffer zone over private land is that it imposes

restrictions on the land which it overlays. When that land is owned by the quarry

operator, there is no problem. When it is not, then there is a problem and a potential

conflict. In this case, the Richardson Estate land was zoned Rural Residential in the

then proposed district scheme. That part of the Estate’s land contained within the

buffer zone would be affected considerably by the implementation of the buffer

zone. The evidence established that this could have serious economic effects.

Therefore, indirectly, the Richardson Estate would

effects emanating from the quarry.

be bearing the cost of the adverse

[42] Accordingly, before we were prepared to countenance the imposition of a

buffer zone, we required evidence to satisfy us that all reasonable attempts had been

made by the quarry operator to impose systems which could avoid adverse effects

beyond the quarry boundary. The appropriate way of doing this in our view was to

set noise standards and vibration standards at the quarry boundary, thus reflecting the

reasonable restraints that should be imposed on the quarry operator. What is

reasonable, is a question of fact in the circumstances of each particular case. There

are many factors to be considered including such as the cost to the quarry operator.

[43] The application of section 5(2)(c), therefore, must necessarily involve a

consideration of all aspects of a proposal within the broader context of sustainable

management dependent upon the factual matrix of each circumstance. This calls for

an assessment to be made in terms of the scale and degree of those effects and their

significance or proportion in the final outcome3’.  It is a pragmatic approach to

sustainable management, and also one that is designed to achieved an outcome that is

fair and reasonable in each particular circumstance.

[44] T h e  w o r d “intemalisation” was used in the interim decision with a

qualification. For example the following phrases:

. . . the adverse effects of quarrying should, as far as uossible, be confined to the site
within which those activities causing the effects  are carried out.”

,.. internalise adverse effects as much as reasonablv possible.32

. ..adverse effects should be internalised where possible, but that such restrictions
should be reasonable. In the event of adverse effects escaping from the site after

City Council v Auckland Regional Council Decision No. A86196
Winstone  Aggregates v Papakura District Council, Decision No.A 96198;  Para 97,

12
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the imposition of reasonable controls, then restrictions constraining adjacent
landowners can and should be implemented.33  (Emphasis added)

[45] What is to be considered, is the extent to which the associated adverse effects

of mining aggregate resources should be reasonably internalised so as to avoid the

need to restrict the use of land owned by others. This incorporates “the polluter

pays” approach.34

WI “Reasonable Intemalisation” is part of the method of applying with the Act’s

requirements to “avoid, remedy, or mitigate”, and is not intended to be interpreted as

a separate duty. In considering the imposition of a buffer zone we formulated what,

for the sake of simplicity, can be viewed as a two step process. The first part of the

consideration is to require emitters to take all reasonable steps to intemalise effects.

Only those effects which cannot be reasonably intemalised provide the basis for

constraints on nearby land-use activities. This method thus incorporates “the

polluter pays” approach, in conjunction with a practical evaluation of who can

reasonably mitigate. This is analogous to the duty to “avoid, remedy or mitigate”, in

that if an effect cannot be avoided, then, the emitter must remedy or mitigate through

conditions of consent. “Intemalise” is not to be interpreted as to “intemalise at all

costs”.

[47] A determination of what is reasonable is dependent upon a careful

consideration of the evidence, including an assessment of the practicable mitigation

measures available, and the economics of implementing those measures.

Determination

[48] In the present case, after consideration of all of the evidence incorporating

the various conflicting factors as above, we are satisfied that not all of the adverse

effects of the quarry, particularly those of noise and vibration, could reasonably and

Machinery  Movers v Auckland Regional Council [ 19941  1 NZLR 492 (High
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economically be contained within the site. Accordingly, in such circumstances we

consider the imposition of an ARPA Zone (Reverse Sensitivity Buffer Zone) as

being appropriate to the extent set out in the consent order.

DATED at AUCKLAND this 26
Il

day of ?+ 2 0 0 2 .

For the Court:

Environment Judge
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Introduction 

[1] In a decision dated 27 June 2013 the Gisbome District Council granted land 

use resource consents to Mr Graeme Gedye to build and operate a funeral home on 

the property at 601 Nelson Road, on the westem outsldtis of Gisbome City. 

Mr Gedye currently operates a stonemasonary business, providing headstones, 

benchtops and other granite supplies from a building on the site. 

[2] The proposed funeral home will provide a range of services, including office 

and consultation facilities, the receiving and preparation of deceased persons for 

burial or cremation, embalming facilities, viewing rooms, a chapel (large enough for 

some 350 moumers) for the conduct of funerals, and reception areas for light 

refreshments afterwards. There will also be parking, landscaping, fencing and utility 

areas on the site. It is proposed that the headstone and granite supply business will 

continue in the workshop, which is to be extended. 

[3] Mr Gedye also expresses an intention to build and operate a cremator on the 

site but, at the time of applying for the other consents in 2013, did not seek the 

necessary air discharge consent from the Council to enable that to be done. We 

understand that such an application was made on 14 February 2014 but the Council 

required further information from the applicant and, unsurprisingly, has not yet been 

able to make a decision about it. We shall retum to that topic. There were 

suggestions also of a need to have a discharge consent for wastewater and trade waste 

from the embalming processes; a stormwater discharge consent to deal with 

stormwater from the buildings' roofs and hardstand areas, and a means of providing 

the required amount of fire-fighting water, as the propetiy will not have reticulated 

water. We shall retum to those also. 

[ 4] In describing the background to the application, Mr Gedye confitms that from 

1999 to 2005 he was employed by the one existing funeral home in Gisbome, 

managing their subsidiary monumental business. That also involved him, from time 

to time, in helping with the transport of deceased persons and other activities 

connected with the business. 
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[5] Mr Gedye advises that the average number of deaths per annum in Gisborne is 

approximately 400, of whom Mr Gedye estimates somewhere between a half and a 

third will have their funerals in churches, marae, or other venues. That would give a 

figure of between 200 and 270 funeral services per annum, or 4- 5 per week, being 

conducted in funeral directors' premises, and the proposal is, of course, expected to 

gain its share of that business. To give some context to the issues, assuming that it 

succeeds in gaining one half of it that would mean that on average there would be 2 

or 3 funerals per week at the site. Mr Gedye expects that the business will employ 

between three and seven staff. 

The site and its surroundings 

[6] The site is some 5232m2 in area and is directly opposite the Taruheru 

Cemetery, which is the only cemetery operated by the local authority. On the 

cemetery is the only crematorium presently operating in Gisborne. The building is 

owned by the Council, and leased by the existing funeral director which owns and 

operates the cremator. It is a cremator only- funeral services are not held there - and 

its operation is a permitted activity on the cemetery land. 

[7] Beside the applicant's land on Nelson Road is an area presently noted as 

Heritage Reserve in the Gisborne District Combined Regional Land and District 

Plan. We are informed that the site is in fact set aside for future expansion of the 

cemetery. That expansion is a distant prospect - said to be possibly 50 to 100 years 

away. The Zwart land runs along the western boundary and rear (northern) boundary 

of the application (Gedye) site and extends behind the cemete1y expansion area. The 

Gedye prope1iy is on land that was subdivided from the Zwart land. Apart from the 

cemete1y, the sunounding area is rural or semi-rural in its uses. There are large-scale 

glass houses on the Zwmi prope1iy, and an even larger glasshouse and growing 

operation (Leaderbrand) nearby at the bend to the west on Nelson Road. There is 

also a sawmill and timber merchant business some distance away to the east on 

Nelson Road. Otherwise, there are lifestyle prope1ties, pastoral farming, and 

hmiiculture. 
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[8] As might be imagined from this description, the area is a transitional one, 

moving from the urban periphery to open countryside, with the very large cemetery a 

significant, even dominating, presence at this end ofNelson Road. 

[9] The landform generally is flat and low lying with drainage being an issue, 

patiicularly from buildings and sealed areas. 

Zoning and Planning Status 

[10] The planners consulted by the appellants and the applicant agree that the land is 

zoned Rural Residential under the Gisbome District Plan. It is outside the 

Reticulated Services Boundary, which is a method to require that relevant activities 

within the urban area are connected to the Council's reticulated services, so this site 

is not connected to reticulated water, or to the City's wastewater services. The land 

is not within the Land One overlay, meaning that it is not regarded as vulnerable to 

instability and erosion. The Taruheru Cemetery opposite the site is, as one might 

expect, zoned Cemetery Reserve. 

[11] The proposed activity is a combination of industrial and commercial operations 

under Rule 21.9.4.4 it is a discretionary activity, so the application is to be 

considered under s104, s104B and Part 2 ofthe RMA. 

The parties' positions 

[12] The applicant has a resource consent for the existing stonemasonary business, 

and points out that the proposed buildings will all fit within the Plan's recession 

plane contained in Rule 21.8.3. As the funeral home can operate without a cremator, 

the balance of the proposal does not require an air-discharge consent. He notes that, 

in terms of ratio of the building sizes, the proposed space for the cremator is very 

small and, apati from its 7m chimney, it is physically insignificant in the overall 

picture. The supply of fire-fighting water will be dealt with by providing tanlcs 

sufficient to hold the required 45,000 litres - (if the buildings are equipped with 

sprinlders - which they will be) and it is proposed that storm water attenuation be 

dealt with at the building consent stage. 
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[13] Overall, Mr Gedye points to the advantages for the community in having a 

choice of provider for such services, and the employment and servicing opportunities 

that will be provided by the new business, and to the obvious convenience in having 

such a business very close to the city's cemetery. 

[14] The Council is content with its decision, but did not call any evidence at the 

hearing before us. A number of Council officers were summonsed by the applicant 

and gave evidence on matters within their fields of operation. 

[15] The appellants have a number of issues with the proposal. They regard the site 

as too small to accommodate all that the applicant wishes; they believe that it will 

have effects on their visual amenity and on the character of the area and that it will be 

... detrimental to the appellant's [sic] interest. They express concerns about traffic 

congestion and danger caused by overflow parking on the berms along Nelson Road, 

and about noise generated by traffic and by activities such as haka and bagpiping 

accompanying some funeral ceremonies. 

[16] They have particular concerns about smoke and pmiiculate discharges from the 

cremator but that is not, as we are about to discuss, part of the proceeding before us. 

[17] Mr and Mrs Zwmi regard the conditions imposed on the consent granted by the 

Council as being insufficient to mitigate the adverse effects they believe will be 

caused. They wish to see the Council's decision ove1iurned, or at least that what they 

regard as improved conditions put in place, to mitigate the adverse effects to an 

acceptable degree. We shall discuss their concerns in more detail in considering the 

possible adverse effects of the proposal. 

Section 91 - integrated consideration- the required resource consents 

[18] Section 91 RMA provides: 

Deferral pending application for additional consents 

(1) A consent authority may determine not to proceed with the notification or 

hearing of an application for a resource consent if it considers on reasonable 

grounds that-
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(a) Other resource consents under this Act will also be required in respect of 

the proposal to which the application relates; and 

(b) It is appropriate, for the purpose of better understanding the nature of the 

proposal, that applications for any one or more of those other resource 

consents be made before proceeding further. 

(2) Where a consent authority makes a determination under subsection (1), it shall 

fmihwith notifY the applicant of the detennination. 

(3) The applicant may apply to the Environment Court for an order directing that 

any detennination under this section be revoked. 

[19] There is ce1iainly a general view that all necessary resource consents should be 

sought at the same time, so that the effects of any one proposal can be 

comprehensively considered (see, eg: Affco NZ Ltd v Far North DC (No 2) [1994] 

NZRMA 224). But that need not invariably be so if, for instance, a proposal can be 

broken down into discrete and independently operable pmis, and a reasonable 

assessment can be made of one or some of those pmis without having to consider 

overlapping or cumulative effects. Here, while para (1)(a) applies, in that (at least) 

one other resource consent will be required to give the proposal full effect by 

operating the crematorium, the funeral home could operate independently and 

without the cremator being installed. As Mr Gedye will apparently be unable to use 

the cremator at the cemetery, he would, he says, be required to take bodies to 

Hastings to be cremated unless and until he has access to his own cremator. That 

would ce1iainly be time consuming and inconvenient for him, and not, we imagine, 

something that grieving families would welcome. 

[20] But we can, neve1iheless, assess the effects of a stand-alone funeral director's 

operation, as proposed, without a cremator. Given that the issue of a s91 

adjournment was not squarely raised by any party in advance of the hearing it seemed 

wasteful of time and resources to not proceed to hear what we could. We did so on 

the basis that the issue of a cremator was not before us because there has been no 

Council-level decision about one and so, of course, no appeal to this Court. 

[21] In discussing the issues fu1iher, we should be understood as dealing with the 

application as the Council did - without considering a cremator or any issues of 
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discharges to air of smoke, particulates, or odour. If and when the Council is able to 

make a decision about such an application, that will be a stand-alone issue. 

[22] All wastewater from the premises, including diluted chemicals from the 

embalming process, is to be disposed of in a two-step process. The first will be its 

collection, on site, in a tank. Then, as required, that tank will be emptied by a 

contractor, and then disposed of into the City's sewerage system off site. All of that 

is quite straight forward and such parts of it as may not be a permitted activity can be 

authorised by an unexceptional resource consent. 

[23] There was a suggestion however, which we understand originated from within 

the Council, perhaps informally, that a fmiher resource consent might be required to 

cover a possible accidental spillage from the holding tank, or during the process of 

transfening the tank's contents to the contractor's tanker. In other words, it would be 

a resource consent to anticipate non-compliance of an unknowable kind and degree, 

and legitimise it. We did not have a satisfactory response to our inquiries about this 

possibility, and we do not take it fmiher. 

[24] We mentioned at para [12] that it was Mr Gedye's expressed intention to deal 

with stormwater attenuation at the point of seeking and obtaining a building consent 

- in other words quite independently of the resource consent process. That had some 

superficial appeal until at least the extent of the building and sealed surface coverage, 

and the nature and degree of the landscaping required to deal with visual issues 

became apparent. Attempting to set conditions around the landscaping issues 

without knowing how stormwater can be managed is not realistic, and it seems rather 

likely that the practicalities of stormwater management could be compromised by 

pre-set and incompatible landscaping requirements. In shmi, the two issues need to 

be dealt with in a coordinated way, meaning that stormwater attenuation should be 

dealt with at the resource consent stage of the process. 

Section 1 04(l)(a)- effects on the environment- positive effects 

[25] It has to be acknowledged that locating a funeral home directly across the road 

from the City's only cemetery has a certain symmetry about it in terms of the 

603



8 

efficient use of resources. As well, a choice of provider of funeral services could 

readily be seen, in s5 RMA terms, to help enable people to provide for their ... social 

. . . and cultural wellbeing. There will be additional employment opportunities also 

which, although not huge, will also add to ... economic ... wellbeing. 

Section 1 04(l)(a)- adverse effects- traffic and carparking 

[26] We begin this discussion by reminding ourselves that the Act defines amenity 

values as: 

... those natural or physical qualities and characteristics of an area that contribute 

to people's appreciation of its pleasantness, aesthetic coherence, and cultural and 

recreational attributes. 

[27] For present purposes, we take it as a given that moumers attending a funeral on 

the premises will travel by car. The District Plan requires 1 carpark per 5m2 of 

meeting rooms which, on the building plan's most recent iteration, would mean c68 

parks are required. As laid out on that most recent iteration, parking on site will cater 

for some 58 cars, plus room for a hearse and three family cars at the portico. Mr 

Andrew Prosser (a traffic engineer called by the Appellants) adopted a ratio of 2-3 

persons per car as being a suitable estimation for a funeral home. So, for a capacity 

attendance of 350 at a funeral it would be reasonable to expect between 116 and 175 

cars. We note that the planner witnesses agreed, as do we, that it would not be 

reasonable for that requirement for on-site parking to be met by this smi of proposal. 

[28] The cemetery across the road has no, or very little, provision for parking on 

site. Occasionally, we understand, a piece of open (as yet unused) ground at its 

westem side, with access off Nelson Road, is opened for informal parking if a 

patiicularly large crowd is expected at an intemment. Short of that, overflow 

cemete1y parking is along the grass berms on either side of Nelson Road, and it is 

expected that will also be the case for the proposal. The berm immediately outside 

the site, and extending past the cemete1y extension site, is not wide enough to take 

cars parked at 90° to the road, but it can take parallel parking with, at worst, only a 

slight intrusion onto the sealed surface. The berm on the cemetery side is amply 

wide for 90° parking, and extends some 400m away to the south-east. 
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[29] There is a question about people having to park some distance along Nelson 

Road and then, there of course being no footpaths, using the sealed road surface to 

walk back to the site - both because other parked cars may not allow sufficient room 

to walk along the berm behind them or, particularly in poor weather, there may be 

reluctance to get Sunday Best shoes marked with mud. 

[30] We accept that the parking along the berms, while generally quite acceptable, 

could give rise to some safety concerns on a piece of road which has a 1 OOkph speed 

limit. Two possible solutions were raised. First, that there be a pmmanent speed 

reduction on this stretch of Nelson Road to 50 kph. We are not sure that is likely to 

be very effective, nor necessary. 

[31] The better solution appeared to us to be that suggested by Mr Prosser that a 

traffic management plan (TMP) be adopted, so that it can be put in place when there 

is a funeral which is thought likely, or in the event proves to, to draw a crowd large 

enough to require parking to extend beyond the capacity of the on-site parking and 

onto the be1ms of Nelson Road. The outline of such a management plan would 

consist of management regimes to (we refer to Mr Prosser's para 57 and Figure 3): 

• set a temporary speed limit of 50kms; 

• gated positioning of speed limit signs; 

• funeral signs supplementmy to the speed restriction signage to signify the 

nature of the event; 

• no parking signs to manage sight lines; 

And we would add: 

• an on ground manager to encourage appropriate anangement of parking 

(eg: 90 degrees; parallel; offthe caniageway); 

• we would also suggest that a qualified person(s) be on site at all times 

where there is the potential for an overflow of parking to occur so that the 

TMP could be implemented efficiently when demand requires; 

• methodology for implementation, layout, assignment of responsibilities 

etc which would be the norm for a TMP. 

605



10 

[32] Mr Gedye, as a former Police Officer with some years experience in the Traffic 

Safety Branch, would be ideally placed to operate such a plan1
. He will be able, in 

consultation with the family or friends of the deceased, to estimate the likely 

attendance at a funeral, and will be on site to ensure that the appropriate signage is 

displayed and other steps taken to minimise risk to traffic and pedestrians. 

[33] The preparation and operation of such a plan should form a pali of the resource 

consent, and we shall return to that sholily. 

[34] That plan will also need to address the practicalities (perhaps by way of a 

protocol or something similar) of coordinating the timing of funerals at the site with 

internments at the cemetery from funerals conducted elsewhere, to avoid a double-up 

of parking requirements on Nelson Road. The control of ceremonies at the cemetery 

is provided for in the Council's by-laws, and is effectively delegated to the Sexton. 

Adverse effects -noise 

[35] As mentioned, concerns were expressed about noise, such as from haka being 

performed, or bagpipes being played, as part of a funeral ceremony. This issue can 

be sholily dealt with. At most, a haka will last for minute or two - a lament on the 

pipes perhaps a little more, and either of those will occur in a minority of the perhaps 

two or three funerals each week. 

[36] Against that, it is to be recalled that this is a rural-residential area, where rural 

activities are everyday events. A neighbour using a chainsaw to produce a season's 

firewood from a felled tree may easily take half a day, or more, to do so. A tractor

mounted post driver could be in use all day replacing a damaged or aging fence. 

Complaints of the possible adverse effects on amenity of the rare, brief and transient 

sound of a halca, or bagpipes, in such a receiving environment is, with respect to the 

appellants, rather difficult to give weight to. 
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Adverse effects -visual amenity 

[37] The proposal will certainly visually fill the site -the buildings and hard seal 

will cover the major part of it. That said, the design of the buildings (so far as can be 

confirmed from the plans presented) are, as noted, single storey and well within 

height-to-boundary requirements. As the preparation for, and the hearing itself 

progressed, a better appreciation of the landscaping requirements seemed to emerge. 

In the end, Mr Gedye was happy to comply with the suggestions of the landscape 

architect engaged by Mr and Mrs Zwart, Ms Debra Stewart. 

[38] We have to say at this point that it became apparent that the plans submitted for 

the Court to consider were well short of what is expected. Mr Gedye had prepared 

them himself and submitted two iterations as the hearing progressed which were, in 

his words, to scale but he did not know to what scale. This meant that other 

witnesses could not scale them. As we examined the oppmiunities for landscaping it 

appeared that if the District Plan parking requirements were applied as directed by 

that document, there should be ample oppmiunity for landscape planting. Due to the 

nature of the plan it was simply not possible to check this in the context of the 

hearing. It is not the Court's role to secure information in the appropriate form - it is 

the role of the Council when the matter is submitted for its consideration and the 

applicant in preparation for the hearing. We have to say that had the Council insisted 

on professionally drawn plans, and a clear and complete application, its assessment 

could have been more accurate, and the issues much easier to identifY and deal with. 

Having made that point we felt comfmiable, based on the work the expe1is have now 

completed, and the answers they gave in evidence, that we can proceed to a 

determination. However, our remaining concerns are reflected in the way we will 

seek to conclude the matter. 

[39] We agree that with good landscaping, visual amenity of the surrounding 

properties can be preserved to a satisfactory degree and that too should be a matter 

addressed in the consent conditions. 
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Permitted baseline 

[ 40] Section 1 04(2) provides: 

When forming an opinion for the purposes of subsection (l)(a), a consent authority 

may disregard an adverse effect of the activity on the environment if a national 

environmental standard or the plan permits an activity with that effect. 

This is the concept known as the permitted baseline, meaning that there is a 

discretion to take into account only effects which are greater than those produced by 

activities permitted as of right by the Plan. Here, we are conscious that permitted 

activities could result in buildings of a size and footprint at least comparable with 

what is proposed, and which could also be higher and of a more utilitarian 

appearance. Also, noise of an industrial kind could well be at least comparable. 

While not decisive, those are to be bome in mind in considering adverse effects. We 

agree though that it would be difficult to think of a pe1mitted activity which would 

produce a concentrated volume of traffic comparable to that of the proposal. 

Section 1 04(1)(b)- planning documents 

[ 41] There are no applicable national standards or other similar documents. The 

Regional Policy Statement, it seems to be agreed between the planning witnesses, is a 

high-level document, given effect to by the Combined Regional Land and District 

Plan, which is operative. 

[ 42] The planning witnesses agreed that the provisions of the Rural Residential 

Zone provide for the assessment of non-rural activities subject to the criteria set out 

in Policy 21.4.2. They also acknowledge the synergies that could be developed by 

locating a funeral home and a crematorium in close proximity to the district's main 

cemetery. 

[43] The two planners agree that the most relevant District Plan objectives and 

policies for the land use application are: 

21.3 General Objectives (All rural zones) 

1. Enable subdivision, use and development 111 all rural zones provided that 

adverse environmental effects can be avoided, remedied or mitigated. 

2. Maintain rural amenity values. 
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3. Sustainable management of the life supporting capacity of the soils on the 

Poverty Bay Flats. 

4. Enable peri-urban living in appropriate areas, and at densities where the 

adverse effects of this activity can be avoided, remedied or mitigated. 

5. Locate structures and plant trees in such a manner as not to cause adverse 

environmental effects across property boundaries. 

21.3A Objectives (Rural Residential) 

6. To provide for peri-urban development on the fringes of the Gisborne Urban 

Area and the fringes of the rural townships, where the adverse effects of this 

activity can be avoided, remedied or mitigated. 

7. To preserve areas on the fringes of the Gisborne Urban Area where sustainable 

quality future residential development may be appropriate. 

21.4 General Policies (All rural zones) 

1. When preparing plans or considering applications for plan changes, resource 

consents or designations in all rural zones regard shall be given to the 

following general policy as well as any specific policy relating to the zone: ... 

• 
• the location, scale and nature of the proposed activity and its effect on 

the balance of the land and on adjoining properties; 

• alternative methods and locations available to carry out the works or 

activities; 

• physical constraints to the site such as separation by rivers or roads, site 

configuration and layout; 

• any adverse effect that the activity may have on existing rural activities; 

• 
• whether covenants, buffer zones or separation distances between 

activities would assist in mitigating adverse environmental effects. 

2. To manage the effects of landuse in rural zones which may not be of a rural 

nature by ensuring that the amenity values of the rural environment and 

surrounding propetties are maintained with pmticular regard to: 

• traffic generation whereby: 

* the level of traffic generated by the activity must be able to be 

accommodated without compromising the safety of traffic and 

residents on the District's roads; 
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* giVen the nature of adjacent roads that all entty, exit and 

manoeuvring of vehicles onto a public road can be conducted safely; 

* adequate on-site vehicle parking and manoeuvring areas are 

provided for all developments; 

• nmse; 

• visual impact ensuring that: 

* to manage the effects of landuse in rural zones which may not be of 

a rural nature the scale of the structure is appropriate for the use and 

the environment in which it is located; 

* activities are of an appropriate scale and intensity for the area in 

which they are located; 

* structures, areas and activities visible from public places are 

screened; 

* the type of construction materials are not inappropriate to the 

environment in which they are located. 

3. Tall vegetation and structures should retain, where possible, the adverse 

environmental effects they generate within the propetiy boundaries .... 

[44] Policy 21.6A Rural Residential, contains a number of provisions. Perhaps 

the most relevant here, which is a matter not covered by the earlier noted policies, is 

the following: 

12. To enable peri-urban subdivision, use and development on the fringes of the 

rural townships, Gisborne Urban Area, and the areas adjacent where subdivision 

below one hectare is considered: ... 

• Preferably in areas in close proximity to the urban area in order to reduce 

commuting distances. 

[ 45] These provisions are all vety much aimed at visual and other rural amenity 

values, and to some extent consolidation of activities which we have discussed at 

some length, and we need not repeat that here. We consider that, with the steps we 

will require by way of layout and landscaping, without solid fencing and with open 

fencing embellished with good plantings, effects on rural amenity can be well 

mitigated, to the point of acceptability. Traffic is undeniably a matter that will 

require considered and ongoing management. We are though confident that the kind 

of Traffic Management Plan to be required will manage those issues also. 
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Part 2 factors 

[ 46] There are no Treaty issues arising under s8, nor any matters of national 

importance under s6. We do however need to have ... particular regard to at least 

some s7 matters: ... 

(b) the efficient use and development of natural and physical resources; 

(c) the maintenance and enhancement of amenity values; ... 

(f) maintenance and enhancement of the quality of the environment; 

(g) any finite characteristics of natural and physical resources. 

[47] The issues in paras (c) and (f) are largely matters of amenity, which we have 

already discussed. The matters in (b) and (g) are efficiency issues - the symmetly of 

having such an operation immediately opposite the City's cemetety has been 

mentioned, and maximising the use of a piece of the urban-rural interface land 

without harm to the sunounding environment is also efficient, and takes account of 

the finite characteristics of such land. 

The Council's decision- s290A 

[48] Section 290A requires us to .. . have regard to the Council's decision, and we 

have done that. It will be apparent that we agree that the proposal, properly 

formulated, should not produce adverse effects of a kind or degree that mean it 

should not proceed; nor does it conflict with the relevant planning documents or Part 

2 of the Act. In some respects however the evidence we heard, and which the 

Council did not, leads us to conclude that on some aspects significantly more detail is 

required before the necessary resource consents, and their conditions, can be 

resolved. 

Overall conclusions 

[ 49] As a concept, we see no reason, in either an effects-based approach, or in 

considering compatibility with the planning documents, to decline consent to a 

generic funeral director's operation along the lines proposed. 

[50] But the application was so inchoate, and was being adapted so significantly as 

the hearing progressed, that a conclusive decision one way or the other is not 

presently possible. What is required, to enable us to make a final evaluation and 

decision is, at least: 
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• A site traffic movement and carparking plan confirmed as to accuracy 

and compliance by a traffic engineer. 

• A landscaping plan, incorporating stormwater attenuation, prepared and 

confirmed by a qualified landscape architect and a water engineer 

respectively. 

• Confirmation of whether a stormwater discharge consent IS actually 

required. 

We think it goes without saying that those requirements will only be possible when 

the design and dimensions of the building(s) have been finalised. Fmiher, these 

requirements need to be considered together to effect a practical, workable layout and 

make the best of shared opportunities in the design layout; eg, placement of trees 

relative to parking spaces, location of groundwater attenuation, pervious paving, and 

the like. Low impact environmental design is a common feature of site designs and 

was considered a feature which should be encouraged according to Mr Robe1i Budd 

(the Council's Stormwater specialist, summonsed by the applicant) and we agree 

with him. 

Result 

[51] We ask that those matters be attended to, taking into account the matters we 

have set out, and that counsel then confer to produce a matching set of conditions for 

approval, by Friday 6 June 2014. The Comi will then be able to decide whether, as a 

matter offormality, the appeal should be declined. 

Costs 

[52] Costs are reserved. Any application should be lodged within 15 working days 

of the issuing of our final decision, and any response lodged within a further 10 

working days. 

-t'1\.... 
Wellington this ..-)c::::>day of April2014. 

C J T-ho_..m__,.p~s~ 
Environment Judge 
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