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BEFORE THE ENVIRONMENT COURT
I MUA | TE KOOTI TAIAO O AOTEAROA

Decision No. [2019] NZEnvC 42

IN THE MATTER of the Resource Management Act 1991

AND of appeals pursuant to clause 14 of the First
Schedule to the Act
BETWEEN ALLIANCE GROUP LIMTIED

(ENV-2016-CHC-112)

and other appeals listed in the schedule on
the last page

Appellants
AND OTAGO REGIONAL COUNCIL
Respondent
Court: Environment Judge J R Jackson
Hearing: In Chambers at Christchurch

Date of Decision: 15 March 2019

Date of Issue; 15 March 2019

PROCEDURAL DECISION

A Subject to Order [C], under section 279(1) and section 290 of the Resource
Management Act | direct that unless an application is made under [C] by 5 April
2019, the Otago Regional Council should by consent amend:

(1) Chapter 3 of the proposed Otage Regional Policy Statement as set out in

Schedute "A” to this decision; and

(2) The “Implementation and Glossary” as set out in Schedule "B".

Alliance Group Limited v Otago Regional Council
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B: | rule that;

(1) the parties have not responded to all the matters raised in the Minute of 31
August 2018; and

(2) prima facie the purpose of the Act is not achieved by the proposed Otago
Regional Policy Statement when read as a whole with the partly operative
RPS.

C. The court reserves leave for any party to apply to remedy any possible
defects, incompleteness or uncertainty in the pORPS identified in the Minute

of 31 August 2018 or raised in the Reasons below either by:

(1) amending prbposed Chapter 3; or
(2) by directions under section 293 of the Act.

D: | direct that by Friday 29 March 2019 the Council must lodge a memorandum
advising whether there are any outstanding matters in relation to the proposed

Otago Regional Policy Statement.
REASONS
[ntroduction

[1] On 6 July 2018 the Otago Regional Council ("ORC") lodged a consent
memorandum with the Registrar about Chapter 3 of the proposed Otago Regional Policy

Statement.

[2] In June and July 2018 the court issued consent orders in respect of Chapters 4

and 5 (subject to outstanding, unresolved appeals on Chapter 5).

(3] in a Minute dated 31 August 2018, | asked parties to consider (amongst other

matters) issues in relation to objectives 3.1 and 3.2 as well as policies 3.1.7 and 3.2.12(a).

[4] The ORC has responded on some matters (and raised a further issue) in
memoranda dated 28 September 2018, 19 November 2018 and 11 January 2019 but has
simply omitted to act on others in the Minute of 31 August 2018.
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[5] Despite that, it seems that the ORC has slightly jumped the gun. On 12
December 2018, the ORC approved part of the proposed Regional Policy Statement to
become operative from 14 January 2019. From this point | will refer to the partly operative
regional policy statement as “the PORPS” and the proposed regional policy statement as
“the pORPS”, and both together as “the RPS”. | emphasise that a Regional Council is

entitled to do that, but wish to record that it may have created other problems for itself.
Unresolved issues

Relationship between the chapters of the RPS

[6] The main issue is the relationship between the chapters of the pORPS as raised
in [23] and [24] of the court's Minute of 31 August 2018 and not responded to.

[7] The issue is of some importance given that {operative) objective OS 3 is that
"sufficient land is managed and protected for economic production”. To achieve the
purpose of the RMA this would at first sight need to be subject ([ tentatively assume) to
the “bottom lines” required by (infer alia) section 8 RMA as particularised in Chapter 3 of
the PORPS. The court suggested, in [5] of the 31 August 2018 Minute, an answer to this
issue (but it is not a very robust solution since it relies on an explanation rather than an

amended objective).

(8] The court is aware of the two sentences in Part A (page 9 of the partly operative
ORPS) which state: "All provisions of the RPS must be considered together. The
cutcomes interrefate, and no hierarchy exists between them”. However, “considering”
provisions together is not the same as "achieving objectives at the same time”, which is
what (it appears) is required under section 5 of the Act and under the NZCPS. The
difficulty is that an objective or policy which merely needs to be considered may be
rejected whereas the “bottom-lines” in section 52(b) and section 66(c) for example need
to be achieved. It seems to me that on its face the RPS does not achieve the purpose of
the Act.

91 Also, Chapter 3 seems to equate all values in sections 5 and 6 (except for section

6(e) which has its own chapter). The various differences in approach in section 6 RMA
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— having regard to appropriateness in some cases, significance in others —is not reflected

in the policies of the RPS.

Other issues raised in the Minute of 31 August 2018

[10] The parties do not appear to have answered the court's other queries in its Minute
of 31 August 2018. In particular (referring to the relevant paragraphs of that Minute):

. [7] soil values (policy 3.1.7); and
. [8] to [11] surf breaks.

The explanation in the ORC memorandum of 11 January 2019

[11]  Inits 11 January 2019 memocrandum the ORC spent about nine pages explaining
policy 5.4.8(2).

[12] | do not understand the explanation and | still do not understand the policy.
However, my current intention is to approve the policy, noting my concern that uncertainty

in the policy may need to allow resort to Part 2 of the Act in difficult cases.

Qutstanding values of ONLs

[13] |raise a question about the vires of these policies. The most relevant policies in
the proposed RPS are contained in the consent memorandum {"cm”) of the parties to
appeals on that document. | quote the marked-up version along with the decisions
version ("dv”) policies that were appealed but eventually unchanged from the dv. The

policies are:

{dv) Policy 3.2.3 ldentifying outstanding natural features, landscapes and seascapes
ldentify areas and values of cutstanding natural features, landscapes and seascapes, using
the attributes in Schedule 3.

(cm) Policy 3.2.4 Managing outstanding natural features, landscapes and seascapes

Protect, enhance and or restore outstanding natural features, landscapes and seascapes,
by all of the following:
a) In the coastal environment, avoiding adverse effects on the outstanding values of the

natural feature, landscape or seascape;
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ba)  Avoidingadverse-effestson Beyond the coastal environment, maintaining those the
cutstanding values which—sertribute—to—the—significance of the nalural feature,
landscape or seascape;

de} Encouraging enhancement of those areas and values whish that contribute to the

significance of the natural feature, landscape or seascape.

(dv) Policy 3.2.5 ldentifying highly valued natural features, landscapes and seascapes
Identify natural features, landscapes and seascapes, which are highly valued for their
contribution to the amenity or quality of the environment but which are not outstanding, using
the atfributes in Schedule 3.

{cm) Policy 3.2.6 Managing highly valued natural features, landscapes and seascapes
Pretest Maintain or enhance highly valued natural features, landscapes and seascapes by
all of the following:

a) Avoiding significant adverse effects on those values whish that contribute to the high

value of the natural feature, landscape or seascape ;

b) Avoiding, remedying or mitigating other adverse effects ;

ce} Encouraging enhancement of those values which_that contribute to the high value of

the natural feature, landscape or seascape.

The issue relates to policy 3.2.4 on outstanding natural landscapes (“ONLs"} and
features. This policy does not protect ONLs in themselves but their "outstanding values”.
That immediately raises a question® about how the "outstanding values” of an ONL can
he isolated and whether they should be. | would have preferred submissions on the
legality and/or completeness/certainty of this policy. It seems to me that an outstanding

... "landscape” under the RMA may be more than the sum of its values.

Are there other outstanding issues?

1 [ am indebted to my colleague Judge Hassan for asking this question {in proceedings on the proposed
Queenstown Lakes District Plan).
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[14] Finally, the outstanding consent memoranda that were on hold and are now being
{provisionally) resolved by the court are ‘Chapter 3’ and ‘Implementation and Glossary’.
The Council needs to advise the court if there are further outstanding topics (other than
those awaiting decisions). For example an asterisk to the PORPS refers to various

methods still being subject to challenge.

[15] 1 also note that, the Council's 11 January 2019 memorandum confirmed the final
wording of objective 3.1. This memorandum was not, however, signed by all the parties.
The Council confirmed that all parties who had an interest in Chapter 3 were consulted
but | will reserve leave for any party to advise the court if they have any issues with the

final wording.

Reservation of leave

[16] | will reserve leave for any party to apply further if they wish to resolve any one

or more of the issues raised above.

[17] | should add that | do not wish to be seen as encouraging {or discouraging)
applicaticns under the leave reserved in Order [C]. Even if parties consider after reading
this decision that the RPS is incomplete, or uncertain {or possibly illegal) in parts, they
may prefer to raise these issues in the future in more focused cases where the alleged
defect is squarely before the relevant local authority or the courts. Indeed that may be a
preferable course of action. However fairness to parties who have not had the time to
think abcut these issues, or the expertise to guide them, requires that | reserve such

leave.

For the court;

J R “ackson
Envitonment Judge
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CLUTHA DISTRICT COUNCIL
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DARBY PLANNING LP
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ENVIRONMENTAL DEFENCE
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LIMITED

(ENV-2016-CHC-111)
HORTICULTURE NEW ZEALAND
(ENV-2016-CHC-114)
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GROUP
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PIONEER ENERGY LIMITED
(ENV-2016-CHC-121)

PORT OTAGO LIMITED
(ENV-2016-CHC-86)

QUEENSTOWN AIRPORT
CORPORATION LIMITED

{(ENV-2016-CHC-117)
RAVENSDOWN LIMITED
(ENV-2016-CHC-85)

REAL JOURNEYS LIMITED

(ENV-2016-CHC-109)

REMARKABLES PARK LIMITED AND

QUEENSTOWN PARK LIMITED
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ROYAL FOREST AND BIRD
PROTECTION SOCIETY OF NEW
ZEALAND INCORPORATED
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TRANSPOWER NEW ZEALAND
LIMITED

(ENV-2016-CHC-113)
TRUSTPOWER LIMITED

(ENV-2016-CHC-82)

WISE RESPONSE INCORPORATED

(ENV-2016-CHC-106)
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SCHEDULE A

PART B Chapter 3 Otago has high quality natural resources and ecosystems

People and communities need to sustainably—The-sustairable management—of the

environment..-ipsfuding-safeguarding-Safequarding the life-supporting capacity of natural
resources and recognising the intrinsic values of ecosystems—s are essential to provide

for the current and future wellbeing of people and communities.

The economy, particularly primary production, tourism, and mineral and petroleum
exploration and extraction, strongly relies on the quantity and quality of natural resources
and the ecosystem services they provide.

This chapter begins with the recognition and maintenance of alf natural resources. The
second part focuses on the identification, protection, and enhancement of natural
resources that are nationally or regionally important. This chapter is not concerned with
sustaining mineral resources for future generations.

Objective 3.1  The values (including intrinsic values) of ecosystems and natural
resources are recognised; and maintained, and/or enhanced
where degraded

Policy 3.1.1 Fresh water
Safeguard the life-supporting capacity of fresh water and manage fresh water to.

a) __ Maintain good quality water and enhance water quality where it is degraded,
including for:

i. Important recreation values, including contact recreation: and

il Existing drinking and stock water supplies;

b) Maintain or enhance aquatic:

i Ecosystem heaith;

i, Indigenous habitats; and,

it Indigenous species and their migratory patterns.

c) Avoid aguifer compaction and seawater intrusion;

d) Maintain or enhance, as far as practicable:

i Natural functioning of rivers, lakes, and wellands,_their riparian margins,
and aquifers;

Ji. Coastal values supported by fresh water;

i The habitat of trout and salmon unless detrimental to indigenous biological
diversity; and

v, Amenity and landscape values of rivers, lakes, and wetlands;

e) Control the adverse effects of pest species, prevent their introduction and reduce
their spread;

f) Avoid _remedy or mitiqate the adverse effects of natural hazards,_ including flooding
and erosion; and,

gq)  Avoid_remedy or mitigate adverse effects on existing infrastructure that is reliant
on fresh water.
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Policy 3.1.2 Beds of rivers, lakes, wetlands, and their margins

Manage the beds of rivers, fakes. wetlands, their margins, and riparian vegetation to:

a)  Safequard the life supporting capacity of fresh water;

b)  Maintain good guality water, or enhance it where it has been degraded:;

c)  Maintain or enhance bank stability;

d}  Maintain or enhance ecosystem health and indigenous biological diversity

e)  Maintain or enhance, as far as practicable:
f. Their natural functioning and character, and
i Amenity values;

f) Control the adverse effects of pest species, prevent their infroduction and reduce
their spread; and,

g)  Avoid, remedy or mitigate the adverse effects of natural hazards, including flooding

and erosion.




Method 3:  Regional Plans

Method 3.1.3, Method 3.1.13
Method 4:  City and District Plans

Method 4.1.3, Method 4.1.15
Method 6 : Non RMA Strategies and Plans

Method 6.7

Policy 3.1.3 Water allocation and use
Manage the allocation and use of fresh water by undertaking all of the following.

a) Recognising and providing for the socfal and economic benefits of sustainable
water use;

b)  Avoiding over-aflocation, and phasing out existing over-allocation, resulting from
takes and discharges;

¢)  Ensure Ensuring the efficient allocation and use of water by-undertaking-ait-of the
al)  Requiring that the velume-of water allocated does not exceed what is
necessary for its efficient use;

bii)  Encouraging the development or upgrade of infrastructure that increases
use efficiency; -

ifi. Providing for temporary dewatering aclivities necessary for construction or
maintenance.

Policy 3.1.4 Water shortage
Manage for water shortage by undertaking all of the following:

a) Encouraging land management that improves moisture capture, infiltration, and
soil moisture holding capacity.

ba} Encouraging collective coordination and rationing of the take and use of watei
when river flows or aquifer levels are lowering, to avoid breaching any minimum
flow or aquifer level restriction to optimise use of water avaifable for taking;

ch) Providing forEnsetraging water harvesting and storage, subject to allocation limits
and flow management, to reduce demand on water bodies during periods of low
flows.

Policy 3.1.5 Coastal water
Manage coastal water to.

aj Maintain coastal water quality or enhance it where it has been deqgraded;

b) Maintain healthy coastal ecosystems, the range of indigenous habitats provided by
the coastal marine area, and the migratory patterns of indigenous coastal water
species or enhance these values where they have been degraded:

c) Maintain or enhance important recreation values;
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d) Maintain or enhance, as far as practicable:

i Coastal values; and

il The habitats provided by the coastal marine area for trout and salmon
unless detrimental to indigenous biological diversity,

e) Control the adverse effects of pest species, prevent their introduction and reduce

their spread.

Policy 3.1.7 Soil values
Safequard the life-supporting capacity of soil and manage sail to:

a) Maintain or enhance as far as practicable

i Soll biclogical diversity;

if. Biological activity in soils:

jii. Soif function in the storage and cycling of water, nutrients, and other
elements through the biosphere:

iv. Soil function as a buffer or filter for contaminants resulting from human
acltivities, including aquifers at risk of leachate contamination;

v, Soil fertility where soil is used for primary production;

b) Where a) is not practicable, minimise adverse effects;

c) Recognise that urban and infrastructure development may result in loss of soil
values.

d) Control the adverse effects of pest species, prevent their introduction and reduce
their spread:

e) Retain the soil mantle where it acts as a repasitory of historic heritage objects
unless an archaeological authority has been obtained.




Policy 3.1.8 Soil erosion

Minimise soil erosion resulting from activities, by undertaking all of the following:

a)
b)
c)
d)

Using appropriate erosion controls and soil conservation methods;

Maintaining vegetative cover on erosion prone land;

Remediating land where significant soil erosion has occurred,

Encouraging activities that enhance soil retention.

Policy 3.1.9 Ecosystems and indigenous biological diversity

Manage ecosystems and indigenous biological diversity in terrestrial, freshwater and

marine environments to:

a) Maintain or enhance:
i Ecosystem health and indigenous biological diversity including habitats of
indigenous fauna,
il Biological diversity where the presence of exotic flora and fauna supports
indigenous biclogical diversity;
b) Maintain or enhance as far as practicable:
i Areas of predominantly indigenous vegetation;
if. Habitats of trout and salmon unfess detrimental to indigenous biological
diversity;
ifi.  Areas buffering or linking ecosystems;
¢} Recognise and provide for.
i Hydrological services, including the services provided by tall tussock
grassland:
ii. Natural resources and processes that support indigenous biglogical
diversity;
d) Control the adverse effects of pest species, prevent their infroduction and reduce

their spread.




Policy 3.1.10 Biodiversity in the coastal environment

Avoid significant adverse effects and avoid, remedy or mitigate other adverse effects of
activities on:

a)  Areas of predominantly indigenous veqetation in the coastal environment;

b} Habitats in the coastal environment that are important during the vulnerable life
stages of indigenous species;

c) Indigenous ecosystems and habitats that are only found in the coastal environment
and are particularly vulnerable to modification, including estuaries, lagoons,
coastal wellands, dunelands, interfidal zones, rocky reef systems, eelqrass and
saltmarsh;

d) Habitats of indigenous species in the coastal environment that are important for
recreational_commercial traditional or cultural purposes;

g) Habitats_including areas and routes, important to migratory species; and

f) Ecological corridors, and areas important for linking or maintaining biological
values identified under this policy.

Policy 3.1.1312 Environmental enhancement

Encourage, facilitate and support activities which that contribute to enhaneing the

resilience and enhancement of the natural environment, by-one-er-more-efthefollowing
where applicable:

a)  Improving water quality and quantity;
b}  Protecting or restoring habitat for indigenous species;
c)  Regenerating indigenous species;
d)  Mitigating natural hazards;
e)  Protecting or restoring wetlands;
f) Improving the health and resilience of:
i Ecosystems supporting indigenous biological diversity ;
if. Important ecosystem services, including pollination,
g)  Improving access to rivers, lakes, wetlands and their margins, and the coast;

h)  Buffering or linking ecosystems, habitats and areas of significance that contribute
to ecological corridors;

i) Controlling pest species.

Objective 3.2  Otago's significant and highly-valued natural resources are
identified; and protected, or enhanced where degraded

Issue:

Otago has significant and highly-valued natural resources. These include outstanding
natural features, landscapes, seascapes, indigenous biological diversity , water bodies
and soil, which all have intrinsic value and help to create the region’s identity and support
the region's wellbeing.
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These highly valued resources can become degraded if they are not adequately
protected from inappropriate subdivision, use and devefopment_and so deserve a
greater degree of recognition.

Resource degradation can adversely affect the social, cultural and economic wellbeing
of people and communities.

Policy 3.2.1 Identifying significant indigenous vegetation and habitats

Identify areas and values of significant indigenous vegetation and significant habitats of
indigenous fauna, using the attributes detaifed in Schedule 4.

Policy 3.2.2 Managing significant indigenous vegetation and habitats

Protect and enhance areas of significant indigenous vegetation and significant habitats
of indigenous fauna, by all of the following:

a) in the coastal environment, avoiding adverse effects on:

i The values that contribute to the area or habitat being significant;

ii. Indigenous taxa that are listed as threatened or at risk in the New Zealand
Threat Classification System lists:

il Taxa that are listed by the International Union for Conservation of Nature
and Natural Resources as threatened;

iv. Indigenous ecosystems and vegelation types that are threatened in the
coastal environment, or are naturally rare;

V. Habitats of indigenous species where the species are at the limit of their
natural range, or are naturally rare;

Vi, Areas contfaining nationally significant examples of indigenous community
types. and

vii.  Areas set aside for full or partial protection of indigenous biological diversity
under other legisiation;

Aveiding-adverse-effectsen Beyond the coastal environment, and in the coastal

environment in significant areas not captured by a) above, maintaining those
values that contribute to the area or habitat being significant;

®
AS)

Avoiding significant adverse effects on other values of the area or habitat;
Remedying when other adverse effects cannot be avoided,;

Mitigating when other adverse effects cannot be avoided or remedied ;

ERE

Encouraging enhancement of those areas and values which that contribute to the
area or habitat being significant;

Controlling the adverse effects of pest species, preventing their infroduction and
reducing their spread.

&

Policy 3.2.4 Managing outstanding natural features, landscapes and
seascapes

Protect enhance and or restore outstanding natural features, landscapes and
seascapes, by alf of the following:

a) in the coastal environment, avoiding adverse effects on the outstanding values of
the natural feature_landscape or seascape;

ba) Avoidingadverse-effects-on Beyond the coastal environment,_maintaining these
the outstanding values which-contribute-to-the-significanece of the natural feature,

landscape or seascape;
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cb) Avoiding, remedying or mitigating other adverse effects ;

de) Encouraging enhancement of those areas and values whieh that contribute fo the
significance of the natural feature, landscape or seascape.

Policy 3.2.6 Managing highly valued natural features, landscapes and
seascapes

Protest Maintain or enhance highly valued natural features, landscapes and seascapes
by all of the following:

a)  Avoiding significant adverse effects on those values which that contribute to the
high value of the natural feature, landscape or seascape ;

b)  Avoiding, remedying or mitigating other adverse effects ;

ce) Encouraging enhancement of those values whigh_that contribute to the high value
of the natural feature, landscape or seascape.

Policy 3.2.7 Landward extent of the coastal environment
Identify the landward extent of the coastal environment, recognising that the coastal

environment consistsof one-ermore-of-thefollowing includes:
a) The coastal marine area;
b) Islands within the coastal marine area;

¢)  Areas where coastal processes, influences or qualities are significant, including
coastal lakes, lagoons, tidal estuaries, saltmarshes, coastal wetlands, and the
margins of these;

d)  Areas at risk from coastal hazards;

e) Coastal vegetation and the habitat of indigenous coastal species including
migralory birds;

f) Elements and features that contribute to the natural character, landscape, visual
qualities or amenity values;
g) ltems of cultural and historic heritage in the coastal marine area or on the coast;

h)  Inter-related coastal marine and terrestrial systems, including the intertidal zone;
and

i) Physical resources and built facilities, including infrastructure, that have modified
the coastal environment.

Policy 3.2.8 Identifying high and outstanding natural character in the coastal
environment

Identify areas and values of high and outstanding natural character in the coastal

environment, where-one-ormore-of thefollowing-attributes-are-met which may include

matters such as:

a)  Natural elements, processes and patterns;



b)
c)

d)
e)
f
g)
h)
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Biophysical, ecological, geological and geomorphological aspects;

Natural landforms such as headfands, peninsulas, cliffs, dunes, wetlands,
estuaries, reefs, freshwater springs and surf breaks;

The natural movement of water and sediment;

The natural darkness of the night sky;

Places or areas that are wild or scenic;

A range of natural character from pristine to modified;

Experiential attributes, including the sounds and smell of the sea; and their
context or setting.

Method 2:  Regional, City and District Council Relationships

Method 2.1, Method 2.2

Method 3:  Regicnal Plans

Method 3.1.5

Method 4:  City and District Plans

Method 4.1.23, Method 4.2.2

Method 6.  Research, Monitoring and Reporting

Method 56.1.2 b.

Policy 3.2.9 Managing the outstanding natural character of the coastal

environment

Preserve or enhance the outstanding natural character of the coastal enviroriment, by
afl of the following:

a)

b)
c)

d)

e)

Avoiding adverse effects on those values whieh-that contribute to the outstanding
natural character of an area;

Avoiding, remedying or mitigating other adverse effects;

Recognising and providing for the contribution of existing introduced species to the
natural character of the coastal environment;

Encouraging enhancement of those values which that contribute to the outstanding
naturaf character of an area;

Controfiing the adverse effects of pest species, prevent their introduction and
reduce their spread.

Policy 3.2.10  Managing the high natural character of the coastal environment

Preserve or enhance the high natural character of the coastal environment, by all of the

foltfowing:

a)  Avoiding significant adverse effects on those values whish that contribute to the
high natural character of an area;

b)  Avoiding, remedying or mitigating other adverse effects;

c)  Recognising and providing for the contribution of existing introduced species to
the natural character of the coastal environment;

d)  Encouraging enhancement of those values whish that contribute to the high
natural character of an area;

e)  Controlling the adverse effects of pest species, prevent their infroduction and

reduce their spread.
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Policy 3.2.13  Identifying outstanding freshwater bodies

Identify freshwater bodies where any one or more of the following significant values are
outstanding:

a) Naturalness;

b)  Amenity or landscape values;
c) Kai Tahu cultural values;

d)  Recreational values;

e)  Ecological values;

f) Hydrological values.

Policy 3.2.14  Managing outstanding freshwater bodies
Protect outstanding freshwater bodies by all of the following.

a)  Aveiding Maintaining the values that significant-adverse-effects onthose-values
which contribute to the water body being outstanding,

b)  Avoiding, remedying or mitigating other adverse effects on the water body ,

¢) Controlling the adverse effects of pest species, preventing their introduction and
reducing their spread;

d)  Encouraging enhancement of those values which that contribute fo the water
body being outstanding.

Policy 3.2.15  Identifying the significant values of wetlands

Identify the significant values of wetlands, having regard to all of the following:
a) Degree of naturalness;

b) Amenity or landscape values;

¢)  Kai Tahu cultural values;

d)  Recreational values;

e)  Ecological function and values;

f) Hydrological function and values;

g)  Geomorphological features and values.

Policy 3.2.16  Managing the values of wetlands

Protect the function and values of wetlands by all of the following:

a) Avoiding-significant-adverse-effects-en Maintaining the significant values of the

wetlands;
b)  Avoiding, remedying or mitigating other adverse effects;

¢)  Controlling the adverse effects of pest species, preventing their infroduction and
reducing their spread,

d)  Encouraging enhancement which that contributes to the values of the wetland,
e)  Encouraging the rehabilitation of degraded wetlands.

Policy 3.2.17  Identifying significant soil

Identify areas of soil that are significant aceerding-to-ore-ormeore-of. using the following
criteria:
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a)  Land classified as land use capability 1, It and lile in accordance with the New
Zealand Land Resource Inventory;

b)  Degree of significance for primary production;
¢)  Significance for providing contaminant buffering or filtering services;
d)  Significance for providing water storage or flow retention services;

e)  Degree of rarity.

Policy 3.2.18  Managing significant soil
Protect Manage areas of significant soif , by all of the following:

a) Maintaining those values which make the soil significant;

ble} Recognising that loss of significant soil to urban development wrban-expansion
en—s;gmﬁcant—se#s may oceur in accordance thh anv future deve!opment

¢l Controlling the adverse effects of pest species, preventing their infroduction and
reducing their spread.

Method 3: Regional Plans
3.1.3 Policies 3.1.1_342-and to 3.1.5, and Policies 4.3.3, 4.4.1 and 4.4.3:
a. Manage land use and vegetation removal within the beds of lakes and

rivers, wetlands, riparian areas, and in the coastal environment;

b. In_appropriate circumstances, provide for activities that have a
functional need to be located in the beds of rivers_lakes, wetlands, and
their margins.

c.b-  Manage change in river morphology,

d.e-  Encourage restoration of water margins;

e.é= Managing noise in the coastal marine area;

fe Identify freshwater management units that include afl freshwater
bodies in Otago in accordance with the National Policy Statement for
Freshwater Management 2014;

a.f  Maintain good water quality and improve it where it is degraded.

h. Provide for resource users, people and communities that rely on fresh
water within environmental limits;

L Set limits and targets to give effect to the National Policy Statement for
Freshwater Management 2014;

Method 4: City and District Plans
4.1.43  Policies 3.1.2, 3.1.9 and 3.2.2: by including provisions to:

a. mMaintain or enhance ecosystems and biological diversity, and+te

b. pProtect significant indigenous vegetation and significant habitats of
indigenous faunagz

C. Control the clearance or modification of indigenous vegetation and

habitats of indigenous fauna;
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4.1.15 Policy 3.1.2. 4.3.3, 4.4.1 and 4.4.3: by providing, in appropriate
circumstances, for activities that have a functional need to be located in the
beds of rivers, lakes, wetlands, and their margins.

Schedule 3 Criteria for the identification of outstanding natural features,
landscapes and seascapes, and highly valued natural features,
landscapes and seascapes

The identification of natural features, fandscapes and seascapes will be-based-on—but
retiimitedHe-have regard to the following criteria:

1. Biophysical attributes  a. Natural science factors, including geological,
topographical, ecological and dynamic components

b. The presence of water including in seas, lakes, rivers
and streams

¢. Vegetation (native and exolic)

2. Sensory altributes a. Legibility or expressiveness—how obviously the
feature or landscape demonstrates its formative
processes

b. Amenity Aesthetic values including memaorability and
naturalness

c. Transient values including presence of wildlife or
other values at certain times of the day or year

d. Wild or scenic values

Whether the values are shared and recognised

b. Cultural and spiritual values for Kai Tahu, identified
by working, as far as practicable, in accordance with
tikanga Maori; including their expression as cultural
landscapes and features

c. Historical and heritage associations

o

3. Associative attfributes

Schedule 4 Criteria for the identification of areas of significant indigenous
vegetation and habitat of indigenous fauna

The identification of areas of significant indigenous vegetation and habitat of indigenous
fauna are assessed against all of the following criteria. Areas will be considered
significant where they meet one or more of the following criteria.

1. Representativeness An area that is an example of an indigenous vegetation
type or habitat that is typical or characteristic of the
natural diversity of the relevant ecological district or
coastal marine biogeographic region. This may include
degraded examples of their type or represent alf that
remains of indigenous vegetation and habitats of
indigenous fauna in some areas.
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2. Rarity An area that supports:

a. An indigenous species that is threatened, at risk, or
uncommon, nationally or within an ecofogical district
or coastal marine biogeographic region;

b. Indigenous vegetation or habitat of indigenous fauna
that has been reduced fo less than 20% of its former
extent nationally, regionally or within a relevant land
environment, ecological district, coastal marine
biogeographic region or freshwater environment
including weflands;

c. Indigenous vegetation and habitats within originally
rare ecosystems.

3. Diversity An area that supports a high diversity of indigenous
gcosystem types, indigenous taxa or has chahqes in
species compaosition reflecting the existence of diverse

natural features or gradients. vegetation-and-habitatsof

HEHGEROUS ia."‘”a 6F66RS/StS O & GIVErS6-Fafige-of _

86qHERGE-O HlElHSla.lEEl vogotation-and-habital ‘”EES..

Fhe Gegroe G".' e_”';’s’!j SROE s.e ororensee 15. S.ﬁeei’;s

COMAIRIHES -0 1VBIS-OF GR/OFS y baJ}:H.JQ sigrifieantly

4. Distinctiveness An area that supports or provides habitat for:

a. Indigenous species at their distributional limit within
Otago or nationally;

b. Indigenous species that are endemic to the Otago
region;

¢. Indigenous vegetation or an association of
indigenous species that is distinctive, of restricted
occurrence, or has developed as a result of an
unusual environmental factor or combinations of
factors.

5. Ecofogical Context The relationship of the area with its surroundings,
including:

a. An area that has important connectivity value
allowing dispersal of indigenous vegetation and
fauna between different areas;

b. Animportant buffering function that helps to protect
the values of an adjacent area or feature;

c. An area that is important for indigenous fauna during
some part of their life cycle, either reqularly or on an
irregular basis, e.g. for feeding, nesting, breeding, or
refuges from predation.

6. Coastal Environment  An area identified in accordance with Policy 11 of the
NZCPS.

This schedule applies fo indigenous vegetation and habitat of indigenous fauna in the
terrestrial, coastal and marine environments.

The Regional Council holds additional information to inform decision making on these
criteria including the rationale for criteria and examples of areas representing these
criteria.
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SCHEDULE B

Method 2.1.3
2.1 Regional, city and district councils together will:

2.1.3 Apply an integrated management appreoach to address the
relationship between land use and both fresh and coastal water.

Method 2.2.3
2.2 Regional, city and district councils may:
2.2.3 Delegate or transfer any one or more of their functions, powers or
duties from one focal authority to another in accordance with section
33 of the RMA; and where this provides an efficientand effective
service.
Method 3.1.3

Objectives, policies and methods to implement the following policies:

313 Policies 3.1.1, 342 and to 3.1.5_and Policies 4.3.3,4.4.1 and
4.4.3:

a. Manage land use and vegetation removal within the beds of
lakes and rivers_wetlands, riparian areas, and in the coastal
environment;

=

In appropriate circumstances,_ provide for activities that have a
functional need to be focated in the beds of rivers, lakes,
wetlands, and their margins.

Manage change in river morphology;

& o
S

Encourage restoration of water margins;

:CF.

Managing noise in the coastal marine area;

o

Identify freshwater management units that include all
freshwater bodies in Ofago in accordance with the National
Policy Statement for Freshwater Management 2014;

a.£ Maintain good water quality and improve if where it is
degraded.

h. Provide for resource users, people and communities that rely
on fresh water within environmental limits;

—

Set limits and tarqets to give effect to the National Policy
Statement for Freshwater Management 2014;

Method 4.1.4
Objectives, policies and methods to implement the following policies:
4.1.43 Policies 3.1.2, 3.1.9 and 3.2.2: by including provisions to;

a.  wmMaintain or enhance ecosystems and biological diversity; and
te

b.  pProtect significant indigenous vegetation and significant
habitats of indigenous fauna,:

C. Control the clearance or modification of indigenous vegetation
and habitats of indigenous fauna;

Method 4.2.4
41 Implementing district plans.
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424 Policies 4.5.1, 4.5.2, and 5.3.1 . by preparing or requiring structure
plans for large scale land use changes, including subdivision;

Method 5.2.2
52 Research

522 Regional, city and district councils fogether will:

a. Research and share information relevant to the effects of land
use on waler, including:

i The values supported by the cafchment;

fi. Riparian vegetation cover or any land cover whish that
conlributes to supporting freshwater values, such as
tussock grassilands;

iii. ~ Land use changes which might have significant effects on
freshwater values;

iv.  Areas particularly sensitive to fand use changes, such as
sensitive aquifers and water-short catchments;

V. The effects of land use on erosion;

b. Research and share information refevant to the effects of land
use on:

i Coastal network infrastructure;

fi. Coastal values;

jfi. Coastal hazards;

iv.  Riparian vegetation cover or any land cover which that
contributes fo supporting coastal values, or mitigating
coastal hazards;

v.  Areas particularly sensitive to fand use changes.
Method 6.5.1
6.5 Pest management strategy
6.5.1 The regional council will:

a. Develop and implement a Pest Management Strategy for the
control of pest species including those which:

i Have adverse effects on the nalural character of the
coastal environment;

ii. Have adverse effects on significant indigenous biological
diversity;

ii.  Have significant adverse effects on indigenous biological
diversity;

iv. Have adverse effects on oulstanding natural features,
landscapes, seascapes and highly valued natural
features, landscapes and seascapes.

V. Have propensity for spread, including wilding frees.

b. Have regard to indigenous biological diversity when preparing
any Regional Pest Management Strategy and prioritising pest
management activities, including.

i. Any areas of significant indigenous vegetation and
significant habitats of indigenous fauna;

ii. Any local indigenous biological diversity strategies.

Method 9.2.1

92 Facilitation

9.2.1 Regional, city and district councifs will may facilitate the restoration of
natural wetlands or construction of artificial wellands, particularly
when it contributes to the:



Method 9.2.2
9.22

Method 9.2.3
8.2.3

Method 9.2.4
8.2 4

O o T o
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Management of diffuse discharges fo water;
Protection or restoration of indigencus species;
Mitigation of natural hazards;

Restoration of the natural character of wetfands.

Regional, city and district councils will may facilitate the restoration or
enhancement of riparian margins, particularly when they:

a.

Improve the health and resilience of ecosystems supporting
indigenous biological diversity,

Restore or rehabilitate indigenous biological diversity and
natural character;

Encourage the natural regeneration of habitats, including
habitats for indigenous species.

Conlribute to a safe network of active transport infrastructure,
Improve access o rivers, lakes, welfands and their margins;

Mitigate risks of erosion.

Regional, city and district councils will may facilitate initiatives that
support:

a.

Community-based development of strategies and plans fo

ba.
ch.
de.

hg.

maximise community, ecosystem and natural _resource
resilience al a scale sufficient for those naltural and physical
resources;

The conservation of indigenous vegetation,
Conservation of biological diversity;

Maintenance or enhancement of coastal values, including
restoration or rehabilitation of the natural character;

The protection or restoration of the significant values of
wetlands;

Co-ordination of the services provided by operators of lifeline
ulilities, essential and emergency services across and beyond
Otago;

Energy conservation and efficiency, at a community or
individual scale;

Small scale renewable electricity generation;

Regional, city and district councils wil may facilitate coordination
between lifeline utilities for emergency management, including by:

a.
b.

Recognising the interconnections between lifeline utilities,

Encouraging any development or upgrade of infrastructure
which would resolve potential weaknesses in emergency
management.



Biodiversity Offsets

024

Measurable conservation outcomes resulting from actions designed to

No net loss

Wetland

compensate for residual adverse biodiversity impacts arising from project

development ofter appropriate avoidance, minimisation, remediation and

mitigation measures have been taken. The goal of biodiversity offsets is tc

achieve no net lass and preferably a net qain of biodiversity on the qround,

In the context of hiodiversity offsets, means no net loss with respect to:

a)

Species abundance, population structure, and compasition (e.q.

individual species ar species groups)

b)

Habitat structure {e.q. vegetation tiers, vegetation pattern)

¢l

Ecosystem function (e.q. nutrient cycling rates)

d)

People's use of and cultural values associated with biodiversity {e.c

particularly valued habitats or species).

Wetland includes permanently or intermittently wet areas, shallow water,

and land water margins that support a natural ecosystem of plants and

animals that are adapted to wet conditions.

in this Reqional Policy Statement, ‘wetland’ excludes any wetland

constructed for the purpose of water quality management
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BEFORE THE ENVIRONMENT COURT
Decision No. [2016] NZEnvC 7 (>

IN THE MATTER of the Resource Management Act 1991

AND of an application for declarations under
sections 310 and 311 of the Act

BETWEEN ARAPATA TRUST LIMITED
(ENV-2016-AKL-000252)

Applicant
AND AUCKLAND COUNCIL
Respondent
Court: Environment Judge DA Kirkpatrick sitting alone pursuant to s 279
of the Act
Hearing: On the papers
Date of Decision: 30 November 2016
Date of Issue: | Vecenmber 2zolb

DECISION OF THE ENVIRONMENT COURT

A: The Auckland Council is ordered to pay to Arapata Trust Limited the sum of
$5,000.00 as costs in this proceeding.

REASONS

Summary

[1] Arapata Trust Limited (Arapata) seeks an award of costs under s 285 of the Act
against the Auckland Council in respect of legal costs incurred on an application for

declarations which was withdrawn by Arapata on the eve of the hearing.

[2] The basic facts of the case are not in issue, but the nature of the circumstances

and the basis on which the application for costs is contested are such that it is

Arapata Trust Limited v Auckland Council
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necessary to consider the events giving rise to this proceeding and the central legal
issue raised in it in order to determine whether any order as to costs should be made

and, if so, what that order should be.

[3] | am satisfied that the factual position giving rise to this proceeding is clear,
undisputed and sufficiently fully set out in the affidavits filed by the parties that | can
consider the central legal issue and reach a conclusion on it and then proceed to

determine the application for costs in light of that.

[4] The central legal issue is: Does the holder of a current but unimplemented land
use resource consent require any further resource consent for the already consented
use of land when a new or changed plan provision comes into effect? This issue
focuses on the meaning and effect of s 9(3)(a) of the Act. Section 9(3) imposes a
restriction on the use of land in a manner that contravenes a district rule (which
includes a proposed rule that has legal effect under s 86B of the Act), but subject to an
exception in s 9(3)(a) for a use that is expressly allowed by a resource consent.

[5] The exception in s 9(3)(a) is for a use which is allowed by a resource consent,
rather than the contravention of a rule. The rules in any relevant operative or proposed
plan may change but that use of land is still consented. The notification of a new rule
which would otherwise apply to the use under s 86B does not mean that a further

resource consent is required.

[6] As Arapata holds a current resource consent to refurbish the existing building
and rebuild the roof annex at 83 Albert Street, it does not require any further resource
consent to use land in that way or to undertake those activities. It is entitled to an award
of costs as compensation for being put to expense in bringing its application for
declarations because of the Council's unfounded requirement that it seek a further

resource consent.

Background

7 Arapata owns a four-storey commercial building at 83 Albert Street, on the
southern corner with Kingston Street in central Auckland. It acquired this property on
1 July 2015. At that time, the property was :

(a) subject to a Character Overlay under the operative Auckland District Plan
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(Central Area section); and

(b) the subject of a submission by Heritage New Zealand Pouhere Taonga
(HNZPT) that the building be included in the Schedule of Significant Historic
Heritage Places in the proposed Auckland Unitary Plan, and a further
submission by Arapata’s predecessor in title in opposition to that

submission.
[8] Sometime after acquiring the property, Arapata reached agreement with HNZPT
that the building could be scheduled as a significant historic heritage place in the

Auckland Unitary Plan subject to HNZPT’s written approval to various works proposed
by Arapata. The proposed works included:

(a) refurbishing, strengthening and extending the existing building; and
(b) constructing a further four storeys atop the existing building.

[9] On 31 August 2015 Arapata applied to the Council for resource consent to
undertake these proposed works. On 22 October 2015 resource consent was granted
by the Council to Arapata to undertake all of the proposed works. The granting of this

consent was considered in terms of:
(@) under the operative Auckland District Plan (Central Area section);

(i) Rule 5.5.1 relating to activities in the Central Area subject to the

character overlay as defined in Appendix 13;

(ii) Rule 5.5.3 relating to new buildings or additions subject to urban

design control; and
(iii) Rule 9.7.1.2(a)(ii) relating to a shortfall of one loading space; and

(b) under the proposed Auckland Unitary Plan (as notified), Rule 3.J.5.1.1
relating to work within 50m of a site and place of significance to Mana
Whenua.

] In terms of HNZPT's submission requesting the scheduling of the building as a
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significant historic heritage place, as at 22 October 2015 that submission had not been
the subject of a recommendation by the Auckland Unitary Plan Independent Hearings
Panel to the Auckland Council nor of any decision by the Auckland Council.

[11] On 22 July 2016 the Auckland Unitary Plan Independent Hearings Panel
recommended to the Council that it accept the submission of NZHPT in relation to the
building and on 19 August 2016 the Council notified its decision accepting that

recommendation. There was no appeal against that decision.

Dispute and application for declaration

[12] Sometime after the granting of its resource consent, Arapata decided not to
proceed with its full proposal, choosing instead to undertake only the works proposed to
refurbish the existing building and rebuild the existing roof annex. On 22 September
2016, Arapata advised the Council of its intentions, and asked what the implications of
this would be with regard to the existing resource consent, in particular seeking
certainty that there would be no need to make an amendment to the resource consent.

The Council responded on the same day with the following statement:

The works which you have described below would be acceptable without a resource
consent variation. The refurbishments described below are within the scope of the
existing resource consent, and the new additions not going ahead would not have an

impact on the existing building's scale or character.

[13] Then on 26 September 2016, the Council advised Arapata as follows:

Although the works are already consented, the building's exteriors are now scheduled
under the PAUP DV [proposed Auckland Unitary Plan - decisions version]. The building
wasn't scheduled under the PAUP (notified version) and the operative district plan, so

heritage matters were not addressed under the original consent.

As such, the refurbishment and alterations to the building's exterior would trigger the
need for a new resource consent for alterations to a heritage building under the PAUP
DV.

Heritage consents are exempt from any processing or deposit fees.

[14] Arapata immediately protested that it considered it had dealt with all heritage
aspects with the Council and HNZPT. The Council responded later that day as follows:

Unfortunately, the agreements met [sic] with Heritage NZ or our heritage team does not

negate the requirement for a resource consent under the PAUP DV. The rules under the



029

PAUP DV have legal effect (as of 19 August 2016) and resource consents are now
required under this plan. Although a resource consent has been approved for the works
under the operative District Plan and PAUP (notified version), the decision does not
expressly provide for alterations to a historic heritage building. We have confirmed this

with a principal planner from the practice and training team at Council ...

We understand your concerns and appreciate the work that has been put into this
process to date. Due to the minor nature of the work, we don't anticipate that there will
be any major issues and the application will be able to be processed in a timely manner

(with no fees required to be paid).

[15] On 28 September 2016 Arapata lodged its application for declarations in this
proceeding supported by an affidavit of Mark Graeme Kirkland, a principal of Arapata
which set out the foregoing facts. Essentially, Arapata sought declarations confirming
that it could carry out works at 83 Albert Street pursuant to its resource consent under s
9(3)(a) of the Act.

[16] Arapata also sought an urgent fixture on the grounds, as evidenced in Mr
Kirkland'’s affidavit, that:

(a) it had made representations to its bank that it had all necessary consents to
undertake a refurbishment of its building;

(b) it had entered into agreements with a builder to start work on 1 February
2017 and with existing and future tenants as to the timing and extent of the

works; and

(c) it needed to conclude its finance arrangements by 31 October 2016 and
lodge its application for a building consent by 15 November 2016 to meet its

commitments.

[17]  The Court put this proceeding on its priority track and allocated an urgent fixture
for 12 October 2016.

[18]  No notice of opposition was lodged by the Council, but on 10 October 2016 the
Council lodged an affidavit made by Karen Glenis Long, a senior planning officer
H,,»\;:‘?@\~ employed by the Council, in response. Ms Long's evidence about primary facts and the

equence of events is consistent with Mr Kirkland's evidence. Relevantly, Ms Long’s

idavit also includes the following statements:
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(a) at paragraph 3.3, that the Council’s confirmation on 22 September 2016
had been made in relation to the scope of the existing resource consent,
and at the request of Arapata did not extend to the impact of the proposed
Auckland Unitary Plan on its ability to carry out the proposed works;

(b) at paragraph 3.4, that the resource consent had not been implemented,;

(c) at paragraphs 4.1 - 4.3, that a combination of the provisions of ss 148(4)(a)
(Auckland Council to consider recommendations and notify decisions on
them), 152 (Proposed plan deemed approved or adopted on and from
certain dates) and 153 (RMA provisions relating to legal effect of rules

~apply) of the Local Government (Auckland Transitional Provisions) Act 2010
(LG(ATP)A), and ss 86A-G of, and clause 10(4) of Schedule 1 to, the Act
meant that the historic heritage overlay schedule was in effect, that the
building was now scheduled as a Category B historic heritage place and
that Rule D17.4.1 (clauses A3, A6, A9, A10 and A12) of the proposed

Auckland Unitary Plan (decisions version) now applied; and
(d) at paragraphs 4.9 and 4.10, that there were two key implications of this:

(i) the proposal to refurbish the building now required resource consent,
although it did not require such consent at the time of the application
for resource consent or the decision granting resource consent in
2015;

(i)  neither the assessment of environmental effects accompanying the
application nor the Council's decision on the application included
specific consideration of the historic heritage features of the building,
including listed matters apparently taken from the assessment criteria
in the proposed plan relating to Rule D17.4.1 and the clauses cited

above.

[19] On 11 October 2016, the parties advised the Court that they had reached
i agreement on a settlement with Arapata withdrawing its application, but without
P A (};\ prejudice to the issue of costs. On receipt of this advice, the Court vacated the

> allocated fixture for the next day and made directions to deal with the issue of costs

ould agreement on that not be able to be reached.
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Application for costs

[20] In accordance with the Court’s directions, Arapata made its application for costs

on 4 November 2016. In its application Arapata:

(a) advised that the Council had offered to process with urgency Arapata’s
application for an additional resource consent and that such an application
had been made on a without prejudice basis on 30 September 2016.
Arapata had received advice from the Council that this application would be
granted on 11 October 2016, at which time the Court was advised of the
position. The second resource consent was granted on 12 October 2016.

(b) submitted that it had settled with the Council on these terms in the interests
of expediency, preferring to obtain certainty as to its position and to avoid

the cost of a contested hearing.

(c) sought “an appropriate contribution” towards its legal costs in respect of
preparing and filing its application for declarations and preparing legal
submissions for hearing. A schedule of time records was presented
showing a total of $8,662.50 (net of GST) as the charge-out value of the
time spent by counsel and an associate preparing and filing the application
for declarations and preparing for the hearing. No award was sought in
respect of the costs of preparing the application for further resource consent

in acknowledgement that those were not the costs of the proceeding.

(d) submitted that it had been put to unnecessary expense because it was
wrong for the Council to contend that a further resource consent was
required, and that Arapata was forced to incur the costs of making an
application for declarations to the Court to address the error of the Council’s
position given its need to meet its contractual commitments to its bank,

builder and tenants on a timely basis.
[21] Inresponse, the Council submitted:
(a) If any party should be awarded costs, it should be the Council because the

dispute had been resolved in accordance with the Council’s position that a

further resource consent was necessary. However, because the dispute
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(e)
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had been resolved without a ruling to determine who was successful, the

Council took the position that costs should lie where they fall.

Arapata had applied to the Court unnecessarily, and on that basis the
Council would be entitled to make its own application against Arapata on
the grounds that Arapata had been unsuccessful and its proceedings

should never have been commenced.

Echoing the matters of law set out in Ms Long'’s affidavit at paragraphs 4.1 -

4.10 (and summarised above at [13]):

I. that the notification of the decisions version of the proposed Auckland
Unitary Plan had triggered the application of its historic heritage
provisions to the proposed work at 83 Albert Street and the
consequent need for an additional resource consent pursuant to s 153
LG(ATP)A and s 86B of the Act; and

ii. that the agreement between Arapata and HNZPT did not and could
not avoid the need to obtain the additional resource consent had legal
effect.

Arapata’s application for declarations had been brought “no doubt” to apply
pressure to the Council to change its position and that as a result the

Council had been put to unnecessary expense.

With reference to this Court’s Practice Note, that costs are not usually
awarded against a Council unless it has failed to perform a duty or acted
unreasonably or has imposed an unusual restriction which is not ultimately
upheld. The Council pointed out that, as the proceeding had been
withdrawn, no finding of that kind had been made, nor had any finding as to
the factors for an increased award of costs identified in cases such as

Development Finance Corporation NZ Ltd v Bielby' been made.
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agreement did not bind the Council.

(b) The issue is that it is wrong for the Council to say that a further resource

consent is required.

(c) S 9 of the Act governs this situation, and s 86B and the making of decisions

on submissions on the Auckland Unitary Plan are irrelevant.

(d) The work to be undertaken is expressly allowed by the first resource
consent.

(e) Arapata’s settlement with the Council was pragmatic and was made without

prejudice to its position.

()  There is a significant potential adverse effect on others if the Council says
that the notification of the decisions version of the proposed Auckland
Unitary Plan means that existing consent holders need further resource
consents, which may involve significant risk if further consent is then
withheld or is made subject to more onerous conditions than the first

consent.

The central issue

[23] The central legal issue between the parties may be stated in this way: Does the
holder of a current but unimplemented land use resource consent require any further
resource consent for the already consented use of land when a new or changed plan

provision comes into effect?

[24] Arapata says that the answer to this question is “no” while the Council says that
the answer is “yes”. Their respective submissions present an argument about the
relationship between ss 9 and 86B of the Act. In that sense, the issue has wider
importance than its application to the facts of this case: it raises an issue as to the
relationship between the provisions in Part 5 of the Act relating to standards, policy
statements and plans and those in Part 6 relating to resource consents. It also raises

sues about the certainty of both the planning and the consenting process for
I\ag}ﬂf)wners in respect of their use of land and for consent authorities in respect of the
\ &

r"r@( ng and administration of plans.
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[25] The facts of this case are sufficiently clear to enable the issue to be considered.
The submissions of the parties in relation to costs also address the merits of the parties’
respective positions on the central legal issue to a degree that shows that,
notwithstanding the agreement to withdraw the application for declarations, this issue is
not moot. It is important to be clear that this case is not unusual in terms of the nature
of the first resource consent and that there is nothing on the face of the documents or
raised in any submission to suggest that this consent stands apart from other consents.

On that basis | will address this issue as part of this decision on costs.

[26] Section 9 relevantly provides:
(3) No person may use land in a manner that contravenes a district rule unless the
use—

(a) is expressly allowed by a resource consent; ...

[27]  Section 86B provides:

86B When rules in proposed plans and changes have legal effect

(1) A rule in a proposed plan has legal effect only once a decision on submissions
relating to the rule is made and publicly notified under clause 10(4) of Schedule 1, except
if—

(a) subsection (3) applies; or

(b) the Environment Court, in accordance with section 86D, orders the rule to
have legal effect from a different date (being the date specified in the court
order); or

(c) the local authority concerned resolves that the rule has legal effect only once
the proposed plan becomes operative in accordance with clause 20 of
Schedule 1.

(2) However, subsection (1)(c) applies only if—

(a) the local authority makes the decision before publicly notifying the proposed
plan under clause 5 of Schedule 1; and

(b) the public notification includes the decision; and

(c) the decision is not subsequently rescinded (in which case the rule has legal
effect from a date determined in accordance with section 86C).

(3) Arrule in a proposed plan has immediate legal effect if the rule—
(a) protects or relates to water, air, or soil (for soil conservation); or
(b) protects areas of significant indigenous vegetation; or
(c) protects areas of significant habitats of indigenous fauna; or
(d) protects historic heritage; or
(e) provides for or relates to aquaculture activities.
(4) For the purposes of subsection (2)(c), a decision is rescinded if—
(a) the local authority publicly notifies that the decision is rescinded; and

(b) the public notice includes a statement of the decision to which it relates and
the date on which the recision was made.

(5) For the purposes of subsection (3), immediate legal effect means legal effect on
and from the date on which the proposed plan containing the rule is publicly notified
under clause 5 of Schedule 1.
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[28] “District rule” is defined in s 2 of the Act to have the meaning given to it in
s 43AAB where it is defined to mean “a rule made as part of a district plan or proposed
district plan in accordance with s 76.” That definition is subject to s 86B and clause
10(5) of Schedule 1. It follows that s 86B has an important relationship with s 9(3)
because the former provision sets out the basis on which a district rule in a proposed

plan may have legal effect under the restriction in the latter provision.

[29] | note here that s 153 LG(ATP)A, which is one of a number of provisions in that
Act governing the way in which the Auckland Unitary Plan is to be prepared and was
cited in the Council’'s submissions, simply confirms that ss 86A to 86G of the Act apply,
with all necessary modifications, to a rule in the proposed Auckland Unitary Plan.

[30] Section 9(3) imposes a restriction on the use of land in a manner that
contravenes a district rule (being any rule in an operative plan or any rule in a hroposed
plan which has legal effect under s 86B), but subject to an exception in sub-paragraph
(a) for a use that is expressly allowed by a resource consent. Similar exceptions are
made for existing uses and activities under ss 10 and 10A in sub-paragraphs (b) and
(c). It is important to observe that while s 9(3) is expressed as such a restriction, the
exception to that restriction in s 9(3)(a) is for a use which is allowed by a resource
consent, rather than for the contravention of a rule. Even though it is the contravention
of a rule that gives rise to the requirement for a resource consent, the consent is for the

use of land.

[31] This aspect of s 9(3) is consistent with other provisions in the Act relating to the
nature of resource consents. In s 2 of the Act, “use” in certain sections (including ss 9
and 10) is defined to mean, relevantly among other things, “reconstruct ... a structure
.. on ... land.” The definition does not refer to “use” in terms of any rule in a plan that
may apply to it. As defined in s 87A, a “resource consent” is “a consent to do
something” that would otherwise contravene one or other of sections 9 or 11 - 15B of
the Act. In this context, to do something must mean an activity, which for the purposes
of s 9 means a use of land and in terms of the definition of “use” in s 2 means some

action in relation to that land.

[32] Under s 104, the consideration of an application for resource consent must have
. ~fegard to “any actual and potential effects on the environment of allowing the activity”

apd to any relevant provisions of certain planning documents made under the Act and

; .__‘ény other relevant matters. While having regard to any relevant planning document will
R/
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involve an assessment of the effects of the activity against any relevant provisions of
such a document (as required in an assessment of effects on the environment by
clauses 2(1)(g) and 2(2)(a) and (b) of Schedule 4 to the Act), it is still the activity that is
assessed in terms of the statutory requirements, rather than simply a contravention of a

rule.

[33] The first consent granted to Arapata is expressed as a consent to the following

proposal:

To refurbish, strengthen and extend the existing building at the subject site including the
addition of five floors with the provision for restaurant space on the ground floor, office

activities on levels 1-7 and a penthouse suite on level 8.

[34] The consent document states:

The resource consents are: Land use consents (s9) — R/LUC/2015/3529 ...

and then lists the rules in the operative and proposed plans which would be
contravened by the proposal (as already set out in paragraph [9] above) and the activity

status in respect of each rule.

[35] On first glance, it appears from this statement as if the resource consent is
limited to those listed contraventions of certain rules. In my opinion that is not the
correct way in which to interpret and understand a resource consent and the form of the
document is not determinative of its substantive effect. The relevant statutory
provisions, as discussed above, do not support such an approach. In reality, those
listed rules which are contravened by the proposal do not, by themselves, describe the
use of the land. The listed rules are the reasons why resource consent was required,
but the reasons for the decision address “the proposed development” in its entirety and
the conditions attached to the resource consent (which form part of it?) relate to the
whole of the works. The use of land is described in the proposal, including the plans
and drawings accompanying the application and which are incorporated into the

resource consent by general condition 1 which provides:

Except as amendment (sic) by the conditions that follow, the proposed restaurant and
office activity shall be carried out in accordance with the plans and all the information
submitted with the application, detailed below, and all referenced by the Council as

The definition of “resource consent” in s 2 of the Act includes “all conditions to which the consent is
subject.”
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consent number R/LUC/2015/3529: ...

[36] The consequence of a land use resource consent being considered as a
consent which allows a person to use land in a particular way, as distinct from simply
being a consent to contravene a particular rule, is that the rules in any relevant
operative or proposed plan may change but that use of land is still consented. On that
approach there is nothing in s 86B which would alter the effect of a current resource

consent under s 9(3)(a).

[37] The Council’'s position, if accepted, would effectively mean that a resource
consent only authorises, for the purposes of s 9(3)(a), those contraventions of district
rules that might be specifically provided for in the terms of the consent. That approach
to the interpretation of s 9(3) would mean that a person undertaking an activity pursuant
to a resource consent in such terms would require a further resource consent should
there be any change to any relevant rule applicable to that activity at any time in the
future. In the event of any change to the operative plan or any review of it by a
proposed plan, every holder of a resource consent would need to determine whether
any new or changed rule affected their use of land and, if it did, apply for a further
resource consent so that the use of land (in terms of its contraventions of rules) would

still be expressly allowed under the new or changed rule.

[38] That outcome would impose a significant on-going compliance burden on every
person in the district using land pursuant to a resource consent. It would put all such
persons in significantly worse position than any person continuing to use land in a
similar way but as an existing use under s 10 of the Act and protected by s 9(3)(b). A
person whose use of land could occur under existing use rights would not be affected
by any new or changed rule because s 10 of the Act specifically allows lawfully
established uses to continue regardless of any such rule. There does not appear to be
any reason why such a significant difference in the operation or effect of s 9(3) should
exist between the exception for land uses which are the subject of a resource consent
under s 9(3)(a) and the exception for those which are subject to existing use rights
under s 9(3)(b).

[39] Given that an existing use must be “established,” that is, in existence, it is
pertinent to consider whether there is any basis on which to distinguish between
nimplemented consents and those which have been given effect to in terms of s 125
the Act. There is no distinction drawn on that basis in s 9 of the Act. The ability to
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exercise a resource consent is governed by when it commences under s 116 and when
it terminates. Subject to any particular conditions of a consent which may limit works to
certain times or dates or seasons, a resource consent is a continuing right to do the
thing for which consent has been granted. As a continuing right, the legal ability of the
consent holder to do that thing is the same whether they have started to do it or not.
The only difference relates to termination: an unimplemented resource consent will
lapse under s 125 of the Act unless given effect to within a certain period of time, while
the duration of a resource consent that has been given effect to is governed by s 123 of
the Act. That difference, while important, does not appear to affect the issue in this case
either as a matter of principle or in terms of the facts of this case.

[40] Even if the Council's approach were narrowed to apply only to the holders of
unimplemented resource consents, it would still mean, as this case demonstrates, that
a person who had obtained a resource consent and, on the basis of that consent,
entered into binding arrangements with a bank, a builder and tenants, would then be
subject to the risk, almost completely beyond their control, of being told they require
some further resource consent at any stage of the development up until the original
resource consent had been given effect to. Given the many different ways in which the
implementation of consents may lawfully occur, or how existing use rights might arise, it
is difficult to see how such an approach could be justified in pursuit of the purpose of
the Act or on any other principled basis of avoiding, remedying or mitigating any

adverse effects of the already consented activity on the environment.

[41] There is also an issue of retrospectivity. The Council's position on the
interpretation of and relationship between s 9(3)(a) and s 86B would mean that the
rights obtained on the grant of a resource consent would be changed by a future
change to the rules in the plan, without any act or omission on the part of the consent
holder. A person who had previously been using land lawfully in accordance with a
resource consent for such use under s 9(3) would, on the Council’'s approach and in the
absence of a further resource consent, then be acting in contravention of s 9 and thus

potentially committing an offence under s 338(1)(a) of the Act.

[42] This would be inconsistent with the principle of interpretation in s 7 of the
Interpretation Act 1999 that “[aJn enactment does not have retrospective effect.”® This

S _“principle is said to be based on the essential idea of a legal system that current law

For the purposes of the Interpretation Act, “enactment” includes regulations. Under s 76(2) of the
Act a rule in a district plan has the force and effect of a regulation in force under the Act.

:t -I :-._ o |_'._i -J ")
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should govern current activities.* As the principal texts on interpretation explain, the
principle is not an absolute rule: it must give way before any express statutory language
and may be reduced in its ambit by a purposive interpretation in the context of the
statutory regime and its application to the facts of a particular case to do justice or to

avoid injustice.’

[43] One strong element of the principle against giving an enactment retrospective
effect is that the Courts will seek to preserve existing rights where changes to those
rights are not the purpose of the enactment.® Those familiar with the legislative history
of the Act will know that the almost invariable transitional provision in successive
amendment Acts has been to provide that the amendments do not affect proposed
rules which were notified, or applications or other matters relating to a resource consent
that had been lodged or initiated, before the commencement of the amendment Act.”
But even more pertinent in this case is the protection of existing uses from later district
rules under s 10 of the Act,® which is a clear example of the principle being given legal
effect. As discussed above, the operation of s 86B has no effect on existing uses and
there is no clear reason why a resource consent holder under the Act should be in any

worse position in terms of s 9 than the holder of existing use rights.

[44] For those reasons, | conclude that a holder of a resource consent for a specified
use or activity is not required to obtain a further resource consent for the same use or

activity when a new or changed rule comes into effect.

[45] | therefore hold that as Arapata holds a current resource consent to refurbish
the existing building and rebuild the roof annex at 83 Albert Street, it does not require
any further resource consent to use land in that way or to undertake those activities.
The Council was wrong to say, after the grant of the first consent and on the basis of it
having notified its decisions version of the proposed Auckland Unitary Plan, that a
further resource consent was required. It could not require a re-assessment of the
consented use or activities based on a rule which did not have legal effect when the
consent was granted and which does not have retrospective effect. It is on this basis

that | proceed to consider the application for costs.

Bennion, Statutory Interpretation, 2™ ed. 1992, p. 214.

See Burrows and Carter, Statute Law in NZ, 5" ed. 201 5, pp. 619-628; and Craijes on Legislation,
8" ed. 2004, Chap. 10.3, pp. 389-399:

Maxwell on the Interpretation of Statutes, 12" ed. 1969, p. 218.

See e.g. ss 151 and 160, Resource Management (Simplifying and Streamlining) Amendment Act
2009.

Also, before the commencement of the Act, see s 90 Town and Country Planning Act 1977.
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Costs

[46] The Court's power to award costs is conferred by s 285 of the Act, which

relevantly provides:

(1) The Environment Court may order any party to proceedings before it to pay to any
other party the costs and expenses (including witness expenses) incurred by the
other party that the court considers reasonable.

[47] The discretion conferred by s 285 is broad and a great deal of case law exists
as to the principles which apply to the exercise of that discretion. Principles which are

particularly relevant to this case appear to be as follows:

(a) There is no general rule in the Environment Court that costs follow the

event.®

(b) Costs are ordered to require an unsuccessful party to contribute to the

costs reasonably and properly incurred by a successful party.™

(c) Costs are awarded not as a penalty but as compensation where that

is just."

(d) An award may compensate parties for costs unnecessarily incurred as
a result of proceedings which should not have been brought.™

(e) Costs at a higher level than usual party and party costs may be
awarded where particular circumstances justify that, including where:

(i) the process of the court has been abused;

(i) arguments are advanced that are without substance;

(iii) the case is poorly presented or the hearing is unnecessarily
lengthened:;

(iv) opportunities for compromise could reasonably have been

expected but a party has failed to explore them; and

Culpan v Vose Decision A064/93.

Hunt v Auckland CC Decision AD68/94.

Foodstuffs (Otago Southland) Properties Ltd v Dunedin CC [1996] NZRMA 385.
Paihia and District Citizens Assn Inc v Northland RC (1995) 2 ELRNZ 23.
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(v) a party takes a technical or unmeritorious point of defence.™

(f) Where wasted costs have been incurred, such as where a hearing
has had to be adjourned or a proceeding has been withdrawn at a
very late stage, the party who is not responsible for the adjournment
or withdrawal may be entitled to costs.™

[48] | accordingly approach my decision on this application for costs on the basis
that the award should be a reasonable contribution towards costs incurred by the
successful party rather than a penalty on the unsuccessful party. In terms of what
constitutes success in a proceeding where the case did not proceed to a full hearing, |
take into account the central issue between the parties, the approach they have taken
to the resolution of that issue and the degree to which the Court can assess the merits
of their positions and approaches. In many cases that are discontinued before trial,
even where that occurs at a late stage, the basis of the discontinuance is often an
agreement which addresses the issue of costs. In some cases, a settlement prior to
hearing effectively prevents the Court from assessing the merits.” Unusually in this
case, the withdrawal of the application for declarations did not resolve the central issue
between the parties and they have placed it squarely back before the Court in their
submissions on costs. This has meant that the Court has been able to assess the
question of costs with regard to the merits of the arguments advanced on the central

issue.

[49] Arapata’s grounds in support of its application are set out in summary above at
paragraphs [20] and [22]. It has been put to cost in applying for declarations to protect
its rights as a consent holder. While it was Arapata which withdrew its application at a
very late stage, | accept that it agreed to the settlement proposed by the Council,
except as to costs, in order to obtain certainty as to its ability to undertake the works for
the sake of its other contractual commitments that could be adversely affected by any

delay.

[50] The Council's response to the application is set out in summary above at
paragraph [21]. The Council's main ground of opposition may be summarised as being

/o e that as the proceeding was withdrawn, neither party was “successful” and accordingly

vl
"
o’ 4
F el
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" P | '1 3 Development Finance Corporation NZ Ltd v Bielby (1991) 1 NZLR 587 (HC) at 594-5.
C \ RO T OB Holdings Ltd v Whangarei DC [2010] NZEnvC 164.
| NS Bridgecorp Holdings Ltd (in rec.) v Hamilton CC Decision A21/08
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costs should lie where they fall. Apparently as an alternative, the Council suggests that
it is the successful party because the dispute has been resolved in a manner that is
consistent with its position that a further resource consent was required. Linked to this
is the Council’'s suggestion that Arapata brought its proceedings “no doubt” to apply
pressure to the Council to change its position in that regard.

[51] These arguments on behalf of the Council might have merit had the Council
presented some robust argument to show why the holder of a current resource consent
to undertake particular works could be required to obtain a further resource consent in
respect of the same works where some proposed rules, previously not in effect, had
come into effect. The submissions presented by the Council address this but for the
reasons set out above, | do not accept those submissions. | do not consider that this is
a marginal issue. No robust argument has been presented to show any basis on which
s 9(3)(a) should be interpreted to make the rights conferred by a resource consent

subject to future changes to the rules in a plan.

[52] While in some respects the withdrawal of the proceeding on the eve of hearing
gives rise to wasted costs, the issue is whether it is appropriate in the particular
circumstances of this case for costs to be awarded in favour of the party withdrawing
the proceeding, rather than (as would be more common) the party responding. | accept
the evidence of Mr Kirkland and the submissions on behalf of Arapata that its
agreement with the Council to seek a further consent was done so as to obtain certainty
as to its ability to undertake proposed works on its building and in light of its
commitments to its bank, its builder and its tenants. | do not accept the Council’'s
submission that the proceeding was brought to put pressure on the Council to change
its position: had that submission been supported by some analysis to show that the
declarations sought were overly technical or otherwise unmeritorious, then there may

have been a basis for it.

[63] For the reasons set out above, | am satisfied that Arapata’s position is clearly
supported by s 9(3)(a) and that is not altered in any way by s 86B of the Act. In relation
to the positions taken on the central legal issue, this case bears some similarities to
those where costs have been awarded against a local authority which has acted in a

o Way that unduly restricts the rights of the other party without a reasonable justification

For example, Stacey v Auckland Council [2011] NZEnvC 184 at [8] - [9] and Canterbury RC v
Waimakariri DC Decision C70/02 at [16] - [24].
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[64] | conclude that Arapata is entitled to an award of costs. It seeks an "appropriate
contribution” to the cost of the time spent by its counsel and an associate in preparing
and filing the application and in preparing for hearing of $8,662.50 (net of GST).

[55] While the case law indicates a “rule of thumb” of a “comfort zone” (rather than
any deliberate policy) for awards of costs in the region of 25-33 percent of the actual
and reasonable costs and expenses incurred,"” | am satisfied that a degree of uplift is
warranted in this case because the Council pursued an unjustified requirement for a
further resource consent notwithstanding that it knew that Arapata held a resource
consent for that use of land. In all the circumstances, in my judgement a reasonable
award is $5,000.00.

[56] | order the Auckland Council to pay to Arapata Trust Limited the sum of
$5,000.00 as costs in this proceeding.

For the Court:

DA Kirkpatrick
Environment Judge

w Emerald Residential Ltd v North Shore CC Decision A51/2004; Baxter v Tasman DC [2011]
NZEnvC 119.
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JUDGMENT OF THE COURT

A The appeal isallowed.

B Wedeclarethat:

(@)

(b)

In deciding whether to notify the application, the Rodney District
Council was required to take into account the relevant
outstanding landscape classifications of the affected land in the

Auckland Regional Policy Statement.

Therewas no need to notify the Auckland Regional Council under
s94.

AUCKLAND REGIONAL COUNCIL V RODNEY DISTRICT COUNCIL And Anor CA CA502/2007 [26

March 2009]
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(© In deciding whether to notify the application, the Rodney District
Council was entitled to take into account the conditions which it

proposed to impose as part of the consent.

B Thereisno order asto costs.
REASONS
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I ntroduction

[1] The coastline extending north from Te Henga (Bethells Beach) to Muriwai,
some 25 kilometres west of the metropolitan area of the City of Auckland, is of great
natural beauty. In 2005 the Rodney District Council (RDC) granted resource
consent for the construction of a large house within view of the Te Henga walkway
in a manner arguably inconsistent with the Auckland Regional Policy Statement
(ARPS) of the Auckland Regional Council (ARC). Acting under s 93 of the
Resource Management Act 1991 (RMA), the RDC made a decision that it was not
necessary to publicly notify the application, or to inform the ARC before making its
consent decision under s 104, which imposed certain conditions. The ARC learned
of the project when it received a complaint from a member of the public who saw the

construction in progress.

[2] Whereas the ARC'’s regiona plan had identified the coastline as of high
amenity value, the RDC’ s district plan did not accord the area the same status, and in
its s 93 decision the RDC did not take into account the ARC or national instruments
(higher order instruments). The ARC applied to the High Court for judicia review

of the decision and was unsuccessful. It now appeals.

[3] The ARC does not pursue on appea its challenge to the consent decision
because of the good faith of the applicants for consent, and to that extent the
proceeding is moot. But because of the general importance of resolving doubts
about the respective roles and responsibilities of the two councils we accepted their

joint request to hear argument upon three major questions of general importance.

[4] The issues we have agreed to determine are:

(1) Wasthe RDC obliged to consider the higher order instruments when

considering its notification decision?

(2) Isthe ARC “affected” so it should have been notified?
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(3 In making its decisions on notification, can a council as consent
authority take into account prospective conditions of consent as

mitigating the effects of the activity?

[9] All members of the Court agree that the second question is to be answered no
and the third is to be answered yes. We are unable to agree as to the answer to the
first question, which Ellen France J would answer no and | would answer yes. It
follows that the answer of the Court will be in accord with the intermediate position
taken by the President: that in this case, although not as a general rule, the answer is
yes. The difference results from an imprecision in the drafting of the RMA which

may perhaps warrant Parliament’s consideration in its current review of the Act.

[6] | record that the challenged determinations were made on 21 July 2005 under
ss 93 — 94 of the RMA to process the application without notification, and under
s 104 and the associated conditions provision, s108, to grant resource consent. The
amendments to relevant sections by the Resource Management Amendment Act
2005 did not come into effect until 9 August 2005 and are therefore to be
disregarded.

[7] It should be added that the members of the Court recognise that the
environment in question is of importance to Maori. But because the tangata whenua
were not represented before us we have declined to consider issues of particular

concern to them.

Issue 1. was the RDC obliged to consider the higher order instruments when
considering its notification decision?

[8] The answer in my opinion is yes. | begin with Harrison Js approach and

outline the parties’ submissions before setting out my own analysis.

The High Court decision

[9] Harrison J was not satisfied that the RDC erred in law by not taking account
of Part 2 and the national and regional planning instruments when determining that
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the effects of the proposed activity on the environment would be minor. He

discussed the question as follows:

[88] Mr Enright [for the ARC] categorises the regiona and national
planning framework as being of a ‘higher order’ than the digtrict plan. He
relies upon the location of the site within the Auckland Regional Policy
Statement’s (ARPS) designation of an outstanding landscape (sensitivity
rating 6) or of reasonably significant landscape value (sensitivity rating 5).
The distinction is not important. Whatever classification is adopted, the area
obviously has a unique landscape value.

[89] Mr Enright says that, if RDC had taken account of the ARPS, it would
have learned of this special zoning, and adopted a much more careful
approach. This knowledge would, he submits, have put the decision maker
on inquiry that the issue merited more detailed consideration.

[90] Mr Enright emphasises certain provisions of the ARPS, advocating a
‘precautionary approach’ to resource management decision making (but on
analysis that dictum comes within advice to a local authority when it is not
in a position to fully assess the adverse effects of a proposed activity ‘due to
inadequate information or understanding of these effects on the
environment’). The policy emphasises the importance of controlling
‘subdivision, use and development of land’: first, to protect landscapes with
a sensitivity rating of 6 or 7 ‘by avoiding subdivision, use and development
which cannot be visually accommodated within the landscape without
adversely effecting the character, aesthetic value and integrity of the
landscape unit as a whol€e'; and, second, those with a sensitivity rating of 5
are protected by ensuring that use and development can be visualy
accommodated without adverse effects: para6.4.19.

[91] The ARPS further provides: para 6.4.21:

The intention of the policies is to protect the aesthetic and visual
quality, character and value of the major and unique landscapes from
inappropriate subdivision, use and devel opment.

[92] The ARPS aso sets out policies for preserving the natural character of
the coastal environment, and protection from inappropriate subdivision, use
and development, also by avoiding adverse effects on the environment in the
areas of high natural character; and for the purpose of preserving and
protecting outstanding regionally significant landscapes accordingly: paras
74.4and7.4.7.

[93] Mr Enright says these instruments required RDC to ‘change its lens
from the digtrict plan focus. While he concedes the result may not
necessarily be different from an evaluation of district planning instruments,
it may lead to a different inquiry encompassing different considerations. Mr
Enright says that reference to the ARPS requirements to ‘avoid’
inappropriate locations and ‘ preserve’ landscape values would have put RDC
on notice of the need to evaluate aternative locations on the 235 hectare site
which would not effect these values, or aternatively effect them to a lesser
extent. The emphasis must shift, Mr Enright says, from local to regional
interests and values.



[94] While acknowledging that RDC's report and notification decision
made some reference to visual impact, Mr Enright characterised it as
‘limited to district plan criteria and a ‘micro-focus’ within that framework,
whereas the regional instruments required a different type of assessment —
one designed to consider the impact on the ‘regional environment values at
stake'.

[95] Mr Enright's detailed submission begs the question of why it was
unreasonable, or of why there was an error of process, for RDC not to take
the higher order instruments into account when deciding on natification. It
was not until closing that he attempted to articulate the statutory genesis of
an obligation on the consent authority. In answer to my inquiry, Mr Enright
identified the requirement in Schedule 4, which specifies the requirements
for an application for resource consent, for an assessment of environmental
effects ‘ subject to the provisions of any policy statement or plan’.

[96] However, | read that phrase ‘subject to the provisions of any policy
statement or plan’ as qualifying or modifying the mandatory obligation for
the applicant’s assessment of effects to include certain information. The
assessment is to be made by the applicant within the prescribed form. Its
purpose is to provide ‘an assessment of environmental effects in such detail
as corresponds with the scale and significance of the effects that the activity
may have on the environment’: s 88(2)(b). The requirement does not
separately or reciprocaly oblige the consenting authority to take account of
‘the provisions of any policy statement or plan’ when deciding on
notification.

[97] Inthisrespect Schedule 4 servesto identify what isrequired in terms of
assessing ‘the effect of the activity on the environment’. The words * effect’
and ‘environment’, including ‘amenity values, are defined. The consent
authority’s inquiry, when deciding on notification, is directed towards
satisfaction ‘that the adverse effects of the activity on the environment will
be minor’. That inquiry is unaffected by regional policy statements or plans.
The ‘environment’ comprises the defined resources, values, conditions and
qualities, all of which are addressed in the district planning instruments.

[98] Alternatively, assuming for these purposes that the phrase ‘any policy
statement or plan’ includes both regiona and digtrict plans, it links logically
to s 9. That provision expressy proscribes contravention of a rule in a
district plan, unless expressly allowed by a resource consent granted by the
territoria authority: s 9(1); or, similarly contravention of arule in a regional
plan, unless expresdy allowed by a resource consent granted by the regional
council: s 9(3). Logically, the Schedule 4 reference to ‘the provisions of any
policy statement or plan’ would relate or link back to the type of application
for resource consent, whether under a district plan or under a regional plan.
The distinction is verified by subsequent provisions — e.g. ss 12, 13, 14 and
15 — to which Mr Loutit refers; all relate to prohibited activities which
reguire aresource consent under aregiona plan.

[99] | am not satisfied that RDC erred in law by not taking account of the
regiona planning instruments when satisfying itself that the effects of the
proposed activity on the environment would be minor.

[100] Also, Mr Enright says that RDC did not sufficiently consider relevant
Part Il values. He cited a number of general statutory provisions: ss 5, 6(a),

049
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6(b), 6(e), 6(f), 7(a), 7(c), 7(f) and 8. With respect to Mr Enright, these
provisions are genera statements of values which are specifically addressed
later in the digtrict planning instruments. RDC’s decision gave them express
consideration, in any event. This argument, at best one of degree, does not
advance ARC' s case.

Submissions

[10] For the ARC Mr Casey QC contended that the Judge was wrong to conclude
that the values, objectives or policies of the higher level instruments are, in the
Judge' swords, “all ... addressed in the district planning instruments’; and that they
are materially the same as or similar to the district planning instruments. That, he

submitted, is because the RDC’ s district plan does not:

@ attribute outstanding character to the landscape (as do the ARPS and
Regiona Coastal Plan);

(b) recognise the national importance of the landscape by reason of its

outstanding character;

(© recognise the national importance of the natural character of the

coastal environment and the locality of the proposed dwelling;

(d) recognise the significance from the regiona perspective, of both the

landscape and the natural character of the coastal environment;

(e carry over the requirement to have regard to the landscape assessment
studies discussed in Appendix E of the Regional Plan: Coastal.

[11] Mr Loutit for the RDC submitted that the RDC was right to refer only to the
RDC district plan. He contended that the reason why the applicants required consent
was because, in terms of s 9, to perform earthworks and build a house without a
resource consent contravened the RDC’ s district plan. No regiona council consents
were needed in this case. Sections 93 — 95, which deal with notification, make no
mention of Part 2 of the RMA, the New Zealand Coastal Policy Statement (NZCPS)
or regional documents. The references to “a plan or proposed plan” in ss 94A and

94B, relating to whether adverse effects are minor and to who may be adversely
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affected, can relate only to the plan under which the resource consent is sought. That
Is the RDC’s district plan. That may be contrasted with s 104 (consideration of
applications) which, like the designation provisionsin ss 168A and 171, does refer to
the higher order documents. Mr Loutit submitted that where Parliament intended
that Part 2 or regional and national documents be referred to that is specifically
stated. That did not occur in ss 93 and 94.

Discussion

General

[12] The question for the RDC was whether the effects on the environment would
be minor. Unless that was the case, it was obliged to notify the application. My
analysis differs from that of the High Court Judge. And | do not accept Mr Loutit’s
submissions. | am satisfied that the RDC did err in law by not taking account of the
regional planning instruments in satisfying itself that the effects of the proposed
activity on the environment would be minor. My conclusion is a consequence of the
statutory scheme, and is borne out by analysis of the specific documents in question.
The effects on the environment cannot be considered objectively without reference
to the values that are attributed to different aspects of the environment by the
relevant instruments. In this case, each of the documents has a dlightly different
perspective on the environment, and therefore attributes value to it in a different
manner. Requirements for protection of important and sensitive values will
frequently be expressed at a higher level of specificity in a district plan than in a

regional plan, but that will not necessarily be so and was not the case here.

[13] Commencing with the considerations mandated by the statute itself, | would
reject the RDC’s submission that, as Part 2 is not mentioned in ss 93 — 95, it is not
relevant to the notification decision. That cannot be right as a matter of conventional
statutory interpretation. The purposes and principles must be mandatory relevant
considerations. They are expressed as applying to all persons exercising powers
under the Act. Thereis no suggestion that the considerations can be delegated to the

district plan or any other instrument. Parliament must have intended that these
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principles be borne in mind by all decision-makers exercising any discretion under
the Act.

[14] Moving next to the national and regional documents, the scheme, purpose,
and words of the RMA al favour the interpretation that they must be taken into

account.

[15] It isnot clear from the Act that, at least before the amendment of 9 August
2005, the district plan was required to coincide with what was said in the higher level
documents. The only document it was specifically required to give effect to was the
national policy statement. By s 75(2) the district plan was to be “not inconsistent”
with the regional policy statement and plan. This does not seem to prevent the
district plan taking a somewhat different perspective, although insofar as it was
inconsistent it would be ultra vires. (The 2005 amendment to s 75, requiring a
district plan to “give effect to” national policy statements, NZCPS and regional

policy statements, now allows less flexibility than its predecessor.)

[16] But that does not mean that provisions of Part 2 and of the national and
regional instruments could be ignored. Indeed, the fact that the district plan can take
a different perspective is a point in favour of the interpretation that the other

documents (ie other perspectives) must be considered.

[17] Requiring the district council to consider the higher level instruments is also
in keeping with the purpose of the Act. For example, s 6 requires that questions of
national importance must play their part in the overall consideration and decision.
The district plan is not required to address such issues, although failure to do so may
not necessarily be inconsistent with higher documents. In that situation it would be
necessary for a decision-maker to refer to higher documents in order to properly
assess issues of national importance.

[18] It would be inconsistent with the statutory hierarchy for a district council to
be able to disregard such specific provisions of aregional instrument provided by the

regional map and the policies to which it gives effect.
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[19] My conclusion that district plans do not (and are not required to) cover all of
the ground covered in the national and regional instruments is borne out by the
documents in question in this case. The protection of the area between Te Henga
and Muriwai was expressed with significantly greater emphasis and specificity in the
regional plan, not least in the wholly precise demarcation of the “Outstanding
Character” discussed in the landscape assessment issues which it cites and which is
depicted in the accompanying map. While the RDC’s district plan referred in
general terms to the value of the area, its account is less focused and emphatic than
that of the regiona instruments.

Soecific

[20] Thedifficulty arises from the fact that ss 6 and 7 (stating the principles of the
RMA) and aso s 104 (requiring the council to have regard to higher order
instruments when considering an application for resource consent) suggest that the
higher order instruments should be considered by the district council when
considering under s 93 whether the adverse effects on the environment will be
minor; whereas ss 9 (prohibiting land use contravening a rule in a district plan) and
s 93 contain no reference to such instruments.

[21] The answer to question 1 depends on which of these provisions are to be
regarded as dominant. While | am attracted to the practical sense of the President’s
approach, my assessment of the text and purpose of the RMA in terms of s 5 of the
Interpretation Act 1999 is that ss 6 and 7 of the RMA are dominant provisions and
the message they convey is supported by s 104.

Purposes and principles

[22] Sections 6 and 7 appear in Part 2 of the RMA which is headed “Purpose and
principles’. It begins with s 5 which states the purpose of the Act, which is to
promote sustainable management of natural and physical resources. Section 8

requires that the Treaty of Waitangi be taken into account.

[23] Section 6 relevantly provides:



[24]

[25]

In achieving the purpose of this Act, all persons exercising functions and
powers under it, in relation to managing the use, development, and
protection of natural and physical resources, shall recognise and provide for
the following matters of national importance:

@ The preservation of the natural character of the coastal
environment ...

(b The protection of outstanding natural features and landscapes from
inappropriate subdivision, use, and devel opment:

(Emphasis added.)

And s 7 states:

In achieving the purpose of this Act, all persons exercising functions and
powers under it, in relation to managing the use, development, and
protection of natural and physical resources, shall have particular regard
to—

(© The maintenance and enhancement of amenity values:

) Maintenance and enhancement of the quality of the environment:

(Emphasis added.)
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Sections 6 and 7 apply to al persons exercising functions and powers under

the RMA in relation to managing the use, development and protection of natural and

physical resources. There is no doubt that they apply to the RDC in its decisions on

the notification and grant of resource consents. The RDC is therefore required to

“recognise and provide for” the factorsin s 6, and to “have particular regard to” the

factors in s 7.

environment” and the “amenity values’ to which they refer.

[26]

“[E]nvironment” is defined by s 2 to include:

@ Ecosystems and their congtituent parts, including people and
communities; and

(b) All natural and physical resources; and

(© Amenity values; and

It is necessary to determine in the present context what are “the



(d)
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The social, economic, aesthetic, and cultural conditions which affect the

matters stated in paragraphs (a) to (c) of this definition or which are affected by
those matters:

[27] “[A]menity values’ aredefinedins2 as.

those natural or physical qualities and characteristics of an area that contribute to
people’'s appreciation of its pleasantness, aesthetic coherence, and cultural and
recreational attributes

[28] What are New Zedland's amenity values is assessed by a series of decision-

makers:

D)

(2)

3

(4)

()

Parliament (in enacting Part 2 which listsinter alia matters of national

Importance);

The Minister for the Environment, who in 1994 made the NZCPS:
ss 56 —58;

The regional authority, the ARC, which has made:

- the ARPS: ss59 — 62;

- the Auckland Regional Plan — Coastal (“ARPC”) ss63 — 64;

The RDC, one of seven local authorities exercising jurisdiction within

the greater Auckland area, which has relevantly made:

- the Rodney District Reviewed District Plan (the Operative
District Plan) : s75;

and has promoted:

- Proposed Plan Change 55 (which came into force in April
2006);

- Proposed District Plan 2000;

The RDC as consent authority, which made the decisions not to notify

and to grant consent: Part 6.

[29] Section 104 requires the district council to have regard to all of the foregoing

when considering an application for resource consent. The question is whether it

must also do so when assessing whether the adverse effects on the environment of

granting the consent will be more than minor (s 93).
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[30] The standards of “the environment” referred to by s 93 are stated
authoritatively by all the foregoing “instruments’, including those of Parliament, the
Minister, and the regional council as well as the district council. | prefer the view
that, to know what are the relevant amenity values in order to make a worthwhile
appraisal of that environment, it is not enough to limit attention to the Operative
District Plan or the Proposed District Plan 2000, when (as in the present case) it

givesonly a partial account of what “the environment” is.

[31] That conclusion is supported by s 104's specific requirement that the district
council have regard to all of the higher instruments when it makes its substantive
decision. Parliament has decided that at that stage the district council must know
what is in al of them, in order to “take them into account”. To reect the
interpretation | propose would not spare the district council effort in educating itself
as to these things, since it must be fully familiar with them when it makes its s 104
decision, often immediately after its procedural decision under s 93 — whether the
application can be safely dealt with without public notification. It would of course
spare the applicant potential opposition and the consequent delay and costs. But my
reading of the scheme of the foregoing sections is that, in cases where the higher
instruments convey a different message from the district scheme, Parliament has
preferred the opposing public interest — of getting the right answer via the objection

process.

[32] Such conclusion isreinforced by an examination of how the RMA works.

The operation of the RMA

(1) The RMA procedures

[33] Administration of the coastline and its hinterland is governed by the RMA.
As aready noted, its purpose is to promote the sustainable management of natural
and physical resources in a way which enables people and communities to provide
for their social, economic and cultural wellbeing while sustaining the potential of the
resources to meet the needs of future generations (s 5). This is achieved by the
drawing up of district and regional plans, which tranglate the objectives of the RMA
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into rules that apply in specific areas. Permission must be obtained to carry out
activities that are restricted or controlled by these rules. That is done by applying for

resource consent.

[34] Inthiscase, it was necessary for the developers to apply for resource consent
because the project infringed rules in relation to size, excavation of materials and
earthworks under the Operative District Plan, Proposed District Plan 2000, and
Proposed Plan Change 55.

[35] Applications to the RDC for resource consent are made under s 88(2), which
provides that an application must:

@ be made in the prescribed form and manner; and

(b include, in accordance with Schedule 4, an assessment of
environmental effects in such detail as corresponds with the scale
and significance of the effects that the activity may have on the
environment.

[36] Schedule 4 states:

Subject to the provisions of any policy statement or plan, an assessment of
effects on the environment for the purposes of section 88 should include—

@ adescription of the proposal;

(b) whereit islikely that an activity will result in any significant
adverse effect on the environment, a description of any possible
alternative locations or methods for undertaking that activity

(© an assessment of the actual or potential effect on the
environment of the proposed activity:

(9 a description of the mitigation measures (safeguards and
contingency plans where relevant) to be undertaken to help prevent
or reduce the actud or potential effect:

(h identification of the persons affected by the proposal, the

consultation undertaken, if any, and any response to the views of
any person consulted:

(Emphasis added.)
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[37] In the High Court, Harrison J (at [96] of his judgment) read narrowly the
italicised passage with which Schedule 4 begins so as not to include reference to
higher order instruments. But since the district council when considering the
application at the s 104 stage is required to have regard to the higher instruments, the
application should be prepared with them in mind and, for reasons of efficiency, deal
with whichever of them are relevant to the decision. The alternative, that the district
council aone is expected to look a them, would make for administrative

inefficiency.

(2) The decision-making power

[38] The decision-making power in question is in ss 93 and 94A. Section 93
states that an application for consent must be notified unless the consent authority is
satisfied that the adverse effects of the activity on the environment will be minor.
(Notification is also unnecessary if the activity is controlled, but that is not the case
here.) So the question is: by what legal standards s the issue whether the effects will

be minor to be judged?

[39] Section 94A gives guidance as to how a consent authority may decide
whether the adverse effects will be minor. Under s 94A the authority:

€) may disregard an adverse effect of the activity on the environment if
the plan permits an activity with that effect; and

(b) for a restricted discretionary activity, must disregard an adverse
effect of the activity on the environment that does not relate to a matter
specified in the plan or proposed plan as a matter for which discretion is
restricted for the activity; and

(c)  must disregard any effect on a person who has given written
approval to the application.

[40] A discretionary activity is one for which resource consent is required (s 77B).

[41] The section tells us what the district council may or must disregard. Since
the present question is what the district council is required to consider when it is
deciding whether the effects on the environment will be minor, it is therefore

necessary to determine:
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(& What isthe factual subject-matter of the enquiry?

(b) What are the legal criteria?

[42] Asto (1), since the subject of the enquiry is the “environment”, what is the
relevant environment must be determined as a question of fact; and whether the
effect upon it is minor is to be assessed as a matter of judgment. Neither question
can be answered in a vacuum. Both enquiries are structured by (2), the
considerations deemed by the RMA to be important. The point may be expressed
another way: could the RDC as consent authority lawfully come to a conclusion that
adverse effects on the environment will be minor, without first considering Part 2 of
the RMA and the regional and national planning instruments? The answer is no.
That conclusion arises from the statutory scheme, which sets up a hierarchy of the
statutory, national and regional provisions of relevance in addition to the district

plan.

(3) The decision-makers

[43] In Beach Road Preservation Society Inc v Whangarel District Council
[2001] NZRMA 176 at [39] (HC) Chambers J noted that the RMA “works from the
most general to the most particular and each document along the way is required to
reflect those above it in the hierarchy”. That statutory hierarchy is described in
Progressive Enterprises Ltd v North Shore City Council [2006] NZRMA at [59]
(HC). The question is what the implications of this are for decision-makers. Are
district council instruments to be seen as including all the implications of the higher
documents so that the latter may be disregarded; or are the higher instruments to be
considered when they contain a dimension that is omitted or stated with less

specificity in the district council instrument? | am satisfied that the latter is the case.

The hierarchy of decision-making in the present case has been recorded above at
[28].
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(4) Theinterrelation of instruments

[44] Parliament has sought to avoid inconsistency among the instruments at
different levelsin the hierarchy. So by s 62(3) aregional policy statement must give
effect to a national policy statement or NZCPS. Section 55 (which applies to
NZCPSs by s 57) aso requires local authorities to give effect to a provision in the
national policy statement that affects a regional policy statement or a plan. Under
s61, in preparing or changing a policy statement, the council must take into account
the extent to which the regional policy statement needs to be consistent with the
policy statements and plans of adjacent regional councils. Likewise, during the
material period (1 August 2003 to 9 August 2005) s 75(2) provided:

2 A district plan must give effect to any national policy statement or a
New Zealand coastal policy statement and must not be inconsistent with—

@ awater conservation order; or
(b) the regional policy statement; or
(c) aregiona plan for any matter specified in section 30(1).

(Emphasis added.)

[45] Inthiscasethe ARC provided in very specific detail, a precise assessment of
how the amenity values of the coastline were to be measured. The following
important and very specific provision from the ARPS, and the regional map which
gives effect to it, do not appear in the RDC’ s district plan:

6.4.19 Palicies: Landscape
The following policies and methods give effect to Objective to 6.3-4:

1. Subdivision, use and development of land ... shall be controlled so that
in areas identified in Map Series 2 and 3:

(i) the quality of outstanding landscapes (landscapes rating 6
and 7) is protected by avoiding adverse effects on the
character, aesthetic value and integrity of the landscape unit
asawhole

(i) outstanding landscapes with a sensitivity rating of 6 or 7 are
protected by avoiding subdivision, use and development
which cannot be visually accommodated within the
landscape without adversely affecting the character,
aesthetic value and integrity of the landscape unit as a
whole.
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The RDC'’s district plan depicts the subject property as in an area rated 6. It is
immediately adjacent to a coastal area rated 7. Its sensitivity rating is 5. Each is a
high and exacting rating. It was the clear intent of the ARC to treat the area as of

especial sengitivity.

[46] The stipulations of the RDC's plan for amenity values in the area were
expressed more generally and were therefore |ess exacting.

[47] Itisargued for the RDC that it isimmaterial that in this case the higher order
instrument of the ARC provided with great specificity for more protection of the
environment than did the RDC plan. Because the latter made provision for
protection of the Te Henga-Muriwai coastline, counsel for the RDC submitted:

(@ Itwas*“notinconsistent” with the more exacting requirements of
the ARC instrument; and because the RDC was not required at

the s 93 stage to consider the higher order instruments;

(b) It acted lawfully in deciding that no notification was required.

[48] It is unnecessary to consider (a) because | do not accept the argument as to
(b). Theresult of its acceptance by the High Court is that the higher standards of the
ARC instrument were ignored; so alower standard than they stipulated was accepted
on the s 93 decision; and the RDC lacked at the time of its s 104 decision the
submissions of objectors who would have brought the ARC instrument to specific

attention.

(5) Section 9

[49] Ellen France J would endorse the reasoning of Harrison J, contrary to the
foregoing argument, that the dominant provision is s 9, which when taken with the
absence of reference to higher order instruments in s 93 overrides the inference from

ss 6, 7 and 104, that the higher instruments must be taken into account, which in my
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view are decisive. Section 9 is the first in Part 3 “Duties and restrictions under this
Act”. It states:

9 Restrictions on use of land

(1) No person may use any land in a manner that contravenes arule in a district
plan or proposed district plan unless the activity is

() expresdy allowed by aresource consent granted by the [district council]
responsible for the plan; or

(b) anexisting use....

[50] So, it is argued, there being no like prohibition of use that contravenes a
provision of the regional plan, Parliament does not seek to prevent such use.

[51] But such argument cannot in my view meet s 104, which makes quite clear
that it is the duty of the council to “have regard to” the higher order instruments and,
by necessary implication, to withhold resource consent unless that has been done.
Certainly s 104 provides a less forthright prohibition of infringement of the higher
order instruments than does s 9 in relation to rules in the district plan. But there
should be no need for s 9 to do the work performed by sub 75(2) (to avoid
inconsistency with the regional plan when the district plan is established) and s 104
(when the consent application is determined). Self-evidently, if there is consistency
between the district plan and higher instruments there will be no practical need to
refer to the latter. But where, as here, the regiona instrument is in fact more
exacting than the district plan, that difference is material to the s 104 decision. Such
decision should be made with the benefit of a s 93 decision that considers the same

environment as the s 104 decision, not a different one.

Issue 2: isthe ARC “ affected so it should have been notified” ?

[52] Theanswerisno. | agree with the reasons given by the President.
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Issue 3: in making its decisions on a notification can a consent authority take
into account prospective conditions of consent as mitigating the effects of the
activity?

[53] Theanswer to this question isyes, in respect of conditions that are inherent in

the application, and no, in respect of those which are not.

[54] Where public notice is not required under s 93, the application must still be
notified to “affected persons’, that is, “all persons who, in the opinion of the consent
authority, may be adversely affected by the activity” (s 94(1)).

[55] Theactivity iswhat the applicant wishes to do as expressed in its application.
In so far as the application inhibits what it can do the activity will be narrower than
would otherwise be the case. In Bayley v Manukau City Council [1999] 1 NZLR 568
at 570 (CA), this Court said that “activity” appears to have the same meaning as

use .

[56] The definition of condition includes a term, standard restriction and
prohibition (s 2) and is thus a qualification to a consent to a particular use: see Body
Corporate 97010 v Auckland City Council [2000] 3 NZLR 513 at [44] — [46] (CA).
Reference was aso made in Body Corporate 97010 to s 127, which concerns an
ateration to a condition but not an ateration to an activity. This Court said that the
question of what is an activity and what is a condition may not be clear-cut and will
often be a matter of fact and degree. In differentiating between them the consent
authority need not give a literal reading to the particular wording of the original
consent. It was stated that it is preferable to define the activity which was permitted
by resource consent, distinguishing it from the conditions attaching to that activity,
rather than simply asking whether the character of the activity would be changed by
the variation: at [46]. An activity may have been approved at arelatively high level
of generality which, subject to stipulated conditions, may be capable of being

conducted in various ways.

[13

[57] The Oxford Dictionary definition of the word “condition” includes “a
provision, a stipulation”. It may, as in Body Corporate 97010, be added by the

decision-maker as a qualification.
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[58] Here by contrast a form of condition was inherent in the application; the
application states “the dwelling has been designed to fit in with its site”. The likely
external colours for the exterior of the building are designed to reflect the colours of
a pebble beach. A stone roof and natural timber sides aid in achieving this. The
conditions imposed by the RDC (at 56) give effect to that and are therefore inherent
in the application. They are not super-added conditions, which may be what s 127 is
about.

[59] In Montessori Pre-School Charitable Trust v Waikato District Council [2007]
NZRMA 55 (HC) | said (at [12]):
It would defy common sense if when making the s 93 decision the consent
authority could not have regard to the practical redlity of what adverse

effects on the environment would be. To determine that self-evidently
requires consideration of conditions that would affect such redlity.

[60] 1 would confirm that view. It has no application to conditions which are both
certain and an integral part of the application so that potentia objectors have the
opportunity to appraise them when deciding whether to object, to appear and to give

or call evidence.

Relief

[61] The RDC suggests that the Court should exercise its discretion against
granting declarations because such orders would not serve any useful purpose.
However it does accept that there is a public interest in having the matters at hand
determined.

[62] The decision of the Court is to allow the appeal and make the following

declarations:

@ In deciding whether to notify the application, the Rodney District
Council was required to take into account the relevant outstanding
landscape classifications of the affected land in the Auckland
Regiona Policy Statement.
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(b)  There was no need to notify the Auckland Regional Council under
s,

(© In deciding whether to notify the application, the Rodney District
Council was entitled to take into account the conditions which it
proposed to impose as part of the consent.

[63] Asagreed by the parties we make no order as to costs.
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[64] | would allow the appea and make the following declarations:

@ In deciding whether to notify the application, the Rodney District
Council was required to take into account the relevant outstanding
landscape classifications of the affected land in the Auckland
Regional Policy Statement.

(b)  There was no need to notify the Auckland Regional Council under
s,
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In deciding whether to notify the application, the Rodney District
Council was entitled to take into account the conditions which it

proposed to impose as part of the consent.

I will now explain why.

In deciding whether to notify the application, the RDC was required to take
into account the relevant outstanding landscape classification of the affected
land which appearsin the ARPS

No general requirement for decision-makers under s 93 to take into account regional
planning instruments

[65] This case concerns the relevance of regiona planning instruments to the

consideration of applications for land use consents and a little context may be of

assistance:

@

(b)

(©

In many, and perhaps most, circumstances where a district council (or
its delegate) is required to determine whether to notify a resource
consent application, regiona planning instruments will be completely
irrelevant. An obvious example isif the resource consent is required
because of recession plane requirements in the district plan which are
unrelated to anything which appears in the regiona planning

instruments.

Section 75 of the Resource Management Act (at the relevant time)
envisaged that a district plan would “give effect to” nationa policy
statements and NZCPSs (see s 75(3)) and “not be inconsistent with”
inter alia, the regional policy statement. It should be noted that under
the current s 75 a district plan must now “give effect to” the regional
policy statement: see Baragwanath J at [15].

Where the relevant rulesin the district plan are, in effect, mandated by

the regional planning instrument, conformity with s 75 should ensure
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that nothing of relevance will be overlooked if the decision-maker

focuses solely on the district plan.

(d) In any event, in such a case, the decision-maker will usualy be well-
familiar with the relevant provisions of the regiona planning

instrument.

(e Section 104(1)(b), which requires a district council to have regard to
regional policy statements when considering an application for a
resource consent, should serve as an adequate backstop in case
anything of relevance has been overlooked.

[66] Under s 93, a district council must notify an application for a resource
consent unless the application is for a controlled activity or the council is satisfied
that the adverse effects of the activity on the environment will be minor. In this case,
the application was not for a controlled activity, therefore the only issue was whether
the RDC was satisfied that the adverse effects of the activity on the environment

would be minor.

[67] “The environment”, as defined by s 2, has a readlity that is independent of
what is said about it in planning instruments. So it is perfectly possible to assess, or
form views about, the environment without referring to such instruments. An effects
assessment requires in the first instance a consideration of externalities associated
with the proposed activity on the environment as it exists. District planning
instruments are, however, relevant to the assessment of the significance of such
effects (eg whether they are likely to be magjor, minor etc) because these instruments
prescribe what activities can occur within the relevant environment. They thus have
a necessary role to play where the baseline test (see Bayley v Manukau City Council
[1999] 1 NZLR 568 (CA)) is relevant or where it is necessary to envisage a
“recelving environment” (see Queenstown Lakes District Council v Hawthorn
Estates Ltd [2006] NZRMA 424 (CA)) which, to use a current cliché, requires an
assessment of the environment “going forward”. In al of this, | think it important to
keep the associated exercises required of decision-makers as simple and as grounded

in reality as possible. In the case of a section 9(1) resource consent, application of
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the baseline test and assessment of the receiving environment are not usually seen as

requiring reference to regional planning instruments.

[68] It is important to recognise that where a district planning instrument is not
consistent with a regional planning instrument, the regional council’s primary
concern should be with the statutory processes associated with that district planning
instrument. A person dealing with aterritorial authority should usually be entitled to
assume that that a district plan is consistent with statutory requirements, including
requirements as to consistency with regional planning instruments. Resource
consent processes should not be used by a regional council as a forum to re-litigate

the structure and contents of district plans.

[69] For these reasons, which are broadly similar to those given by Ellen France J,
| see no genera requirement for a s 93 decision-maker to have regard to regional
planning instruments. For the sake of completeness, | agree in particular with what
she says at [95] —[100] and [103].

[70] That said, there may be some cases where reference to regional planning
instruments may be necessary at the s 93 stage. | see this as just such a case, for the
very particular reason that that it was not possible to make sense of the district
planning instruments without taking into account the regiona planning instruments.
Thisisin part because of the role of regional councilsin respect of the protection of
landscapes which is reflected in the ARPS and in part because of the poor drafting of
the relevant district planning instruments. In the succeeding sections of this part of

my judgment | will explain why thisis so.

The protection of outstanding landscapes. section 6 of the Act

[71] Section 6(b) of the Act provides:

6 M atters of national importance

In achieving the purpose of this Act, all persons exercising functions and
powers under it, in reation to managing the use, development, and
protection of natural and physical resources, shall recognise and provide for
the following matters of national importance;
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(b) The protection of outstanding natural features and landscapes from
inappropriate subdivision, use, and development:

The protection of outstanding landscapes. The New Zealand Coastal Policy
Satement

[72] The 1994 NZCPS provides:

Palicy 1.1.3

It isanationa priority to protect the following features, which in themselves
or in combination, are essentiad and important features of the natura
character of the coastal environment:

@ Landscapes, seascapes and land forms, including:

(i)  significant representative examples of each land form which
provides the variety in each region;

(i)  visualy or scientifically significant geological features; and

(iii)  collective characteristics which gives the coastal environment
its natural character including wild and scenic aress; ...

Palicy 3.1.2

Policy statements and plans should identify (in the coastal environment)
those scenic, recreational and historic areas, areas of spiritual or cultural
significance, and those scientific and landscape features, which are important
to the region or district and which therefore will be given special protection;
and that policy statements and plans should give them appropriate
protection.

The identification and protection of outstanding landscapes. the ARPS

[73] Consistently with the direction given in the NZCPS and ss 59 — 62 of the Act,
the ARPS identifies outstanding landscapes and makes provision for their protection.

Thus paragraph 6.4.1.19 provides:

1 Subdivision, use and development of land and related natural and
physical resources shall be controlled so that in areas identified in
Map series 2 and 3:

(i) the quality of outstanding landscapes (landscape rating 6 and
7) is protected by avoiding adverse effects on the character,
aesthetic value and integrity of the landscape unit as awhole;
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(i)  outstanding landscapes with a sensitivity rating of 6 or 7 are
protected by avoiding subdivision, use and development
which cannot be visually accommodated within the landscape
without adversely affecting the character, aesthetic value and
integrity of the landscape unit as awhole;

(iii) the quality of regionaly significant landscapes (landscape
rating 5) is protected by avoiding adverse effects on the
elements, features and patterns which contribute to the quality
of the landscape units;

(iv) regionaly significant landscapes with a sensitivity rating of 5
are protected by ensuring that any subdivision, use and
development can be visudly accommodated within the
landscape without adversely affecting the elements, features
and patterns which contribute to the quality of the landscape
unit.

Paragraph 6.4.20 specifies as the methods by which this policy is to be given effect
to:

1 Provision is to be made in district plans and relevant regional plansto
give effect to policy 6.4.19—-1, 2and 3

3 The ARC will, after consultation with interested persons and
organisations, prepare and publish guidelines on the standard
methodology for the assessment and the valuation of landscape within
the region.

[74] Appendix F to the ARPS provides an explanation as to the regional landscape
assessments which are reflected in the planning maps. The planning maps
themselves are drawn on an unfortunately large scale. But when regard is had to the
explanatory material, it is clear that the subject property is itself in an area rated as
6 and adjoins an arearated as 7. The sensitivity ratingis 5.

The identification and protection of outstanding landscapes. District planning
instruments - identification of the primarily relevant instrument

[75] There are three relevant district planning instruments — the Operative District
Plan, Proposed Plan Change 55 and the Proposed District Plan 2000. Of these
instruments the most significant (in terms of weight) might be thought to be
Proposed Plan Change 55, given that when the resource consent application was

considered, its relevant provisions were no longer open to challenge. But for present
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purposes (associated with the relevance of the ARPS to the notification decision) |

think it right to focus on the Proposed District Plan 2000. Thisis for timing reasons.

[76] The Operative District Plan came into force in 1993. A year later, in 1994,
the ARPS was notified. The RDC recognised that the ARPS “provided a series of
policy directions for managing the rural area, which needed to be implemented”, and
Proposed Plan Change 55 was drafted as aresult. It was notified in 1995. However,
as the ARPS did not become operative until 1999, Proposed Plan Change must have
been based on the notified ARPS not the operative version. | do not know whether
there are any material differences between the notified and operative versions of the
ARPS. Because Proposed District Plan 2000, notified in November 2000, post-
dates the ARPS there should be no timing issue in relation to the ARPS. For ease of
discussion, | will focus on Proposed Plan Change 55 and Proposed District Plan
2000, and leave to one side the Operative District Plan, which is now of some

antiquity and also precedes the ARPS.

[77] For this reason, | will address in this section of my judgment only the

relevant provisions of the Proposed District Plan 2000.

The relevant provisions of Proposed District Plan 2000

[78] The Proposed District Plan 2000 makes a number of general references to
landscape values. For instance:

The rura area contains a number of sites of high natural environmental
value, including areas of ... coastal foreshore and headlands. A number of
these sites have regional and national significance and all contribute to the to
the amenity value of the rura part of the District. These features, combined
with topography and features such as the seas, lakes and rivers, and the non-
urban context collectively create attractive landscapes, and high amenity
values with therura area. (1)

There exist a number of landscapes and natural features of both regional and
local significance which have been identified and protected for a number of
years. (5)

The objectives include enhancement and protection of:
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[T]he distinctive special character of parts of the District which have a high
degree of naturaness and high landscape and amenity values which
contribute to the identity of the district.

The objectives for the landscape protection rural zone (in which the subject property

Is situated) include the protection and enhancement of

... the naturd, coastal, non-urban and “remote’ character of ... the coast
between Muriwa and Bethells [and]... wherever possible,. the high value
landscapes ... within the zone.

[79] Broadly, the policies and rules are consistent and give effect to these
objective. For instance thereisapolicy that:

... buildings are sited and designed so that they do not detract in any more
than a minor way from both highly valued landscapes or significant rural
landscapes. (21).

And, for the purposes of the land protection zone, thereis apolicy that:

The location, nature and scale of buildings should not adversely affect the
high quality landscape within the zone.

The explanation of this policy notes:

The landscapes in this Zone are characterised by minimal subdivision and
development, areas of coast beaches and dunes, and rugged cliffs bush, scrub
and the Te Henga Swamp which is of natural/international significance. The
areaisranked of outstanding landscape value. ...

[80] The“Muriwa — Bethells’ areais described in this way:

Theland in thisareais located on the west coast of the district running down
to the boundary between Rodney District and Waitakere City at a number of
points. It consists of a rugged coastal strip between Te Henga (Bethells
Beach) and Muriwal and the areainland as far as the edge of the hill country
west of Waitakere. The inland area extends behind Muriwai as far north as
L ake Paekawaul.

The significant elements making up the character of this area are:

The steep rugged indented coastal cliffs along the west coast, with small
beaches amid high, rocky headlands, largely uninhabited;

Extensive wetlands bordering (but not within) the south western most part of
the zone;

River estuary (Waitakere River);
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Rolling to steep hills extending inland from the coast;
Areas of regenerating and quality bush;

A remote quality created by the combination of the above factors, low
density of settlement, particularly along the coast and the lack of roads and
other landscape modifications associated with urban devel opment.

Limited areas of pasture along the coastal edge behind the cliffs and amidst
the bush aress ...

The areas of native bush, wetlands and lakes are of high natural environment
value, while the landscape] 5], particularly along the coast have been rated
as both regionally significant and outstanding.

(Emphasis added.)

[81] In the passage which | have italicised the word “rated” must refer to the
ratings in the ARPS, as it refers to a regional rating. So what comes out of the
Proposed District Plan 2000 very clearly is that it refers to, and builds on, the
landscape ratings which are incorporated in the ARPS. In the case of the coast
between Muriwal and Bethells, the Proposed District Plan 2000 aerts the reader to
the fact that landscapes in that area have been rated as regionally significant and
outstanding but it is not specific as to which landscapes are so rated. To get that
information, the reader must go to the ARPS. Indeed, because of the very large scale
of the planning maps in the ARPS, it may be necessary to go behind those maps to
the work on which they were based (and which in turn are specified in the ARPS).

[82] This alusive and referential style of drafting is far from ideal. Indeed it
requires the assiduous reader of the Proposed District Plan 2000 to embark on quite a
difficult paper chase. But, unless the Proposed District Plan 2000 is treated as
incorporating the landscape ratings provided in the ARPS, it is necessarily
incomplete and not in conformity with the statutory requirements as to consistency
with the ARPS and the NZCPS (policy 3.1.2). In this context, | think that the courts
are required to make the best of a bad job and construe the Proposed District Plan
2000 so that it is consistent (or at least not inconsistent) with the ARPS. Thisin fact
is not too difficult; it primarily involves treating the references in the district
planning instruments to outstanding and regionaly significant landscapes as

referring to those landscapes which have been so identified in the ARPS. If this
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interpretation is adopted the rules in the Proposed District Plan 2000 can be applied
in away which fulfils the relevant policiesin the ARPS.

[83] Under those rules, the proposed activity fell to be considered as a
discretionary activity. The relevant criteria are expressed in a diffuse way and there
IS no point setting them out here given that there can be no doubt that the values of

the affected landscapes were arelevant consideration.

The error made in the non-notification decision

[84] Asdiscussed above at [66], the RDC was required to notify the application
unless it was satisfied that the adverse effects of the activity on the environment will
be minor: s 93(1)(b). In the particular context of landscape values, and particularly
given s6(b), | consider that an adverse impact of a type which might be minor (or
less than minor) in the context of an “ordinary landscape’” might be of more than

minor significance if the landscape is rated as outstanding.

[85] The Proposed District Plan 2000 was insufficiently precise to enable the
decision-maker to determine whether the landscapes affected by the proposal were
outstanding. This could only have been determined by going to the ARPS. And, as |
have indicated, | am of the view that the Proposed District Plan 2000 incorporates

those ratings.

[86] Itisclear from the affidavits filed in the High Court that there is scope for a
difference of opinion as to the significance of the landscape values affected by the
proposal. The house has been erected on what was pasture and its immediate
environment has obviousy been much affected by human activities. The
recommendation as to non-notification and the subsequent decision recognised that
the affected land was rural and adjacent to coastline. It also discussed the proposal’s
effect on landscape values by reference only to those general considerations and not
the reality that the affected landscape had been rated as outstanding, a rating which
engaged a number of the objectives and policies which appear in the district planning

instruments.
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[87] To put this another way, the failure by the decision-maker to go to the ARPS
would not have mattered if the decision had been proceeded on the basis (or
assumption) that the affected landscapes had an outstanding rating. But the way in
which the recommendation and decision as to non-notification (and indeed the
decision to grant the resource consent) are expressed makes it clear to me that the

decision-maker did not proceed on this basis.

Therewas no need to notify the Auckland Regional Council under s94

[88] If the s 93 decision-maker had recognised the relevance of the ARPS to the
notification decision, it is at least likely, although perhaps not inevitable, that the
application would have been notified. Where notification under s 93 isrequired, s 94
Is not triggered. So if public notification had been required, the ARC would have
been entitled to participate in the process and no s 94 issue would have arisen. This
line of thinking suggests that this aspect of the case is artificial because the reasons
why the ARC claims that it should have been notified under s 94 are largely the other
side of the coin to the reasons why it challenged the s 93 non-notification decision.

[89] Obvioudly a regiona council can be affected, in a general sense, by a
resource consent which permits activities which are contrary to policies which it has
adopted in regional planning instruments. In issue on this aspect of the case is
whether an adverse impact of that kind is sufficient to engage s 94(1). The relevant
authorities are Discount Brands Ltd v Westfield (NZ) Ltd [2005] 2 NZLR 597 (SC),
Progressive Enterprises Ltd v North Shore City Council [2006] NZRMA 72 (HC)
and Northcote Mainstreet Inc v North Shore City Council [2006] NZRMA 137 (HC).
The current provisions are not in precisely the same form as those in issue in the
Discount Brands case in which a mgority (Blanchard, Keith and Richardson JJ) saw
a proprietary interest as essential. But it still remains the position that only those
affected in an environmental sense are entitled to notification under s 94, cf
Northcote Mainstreet at [188]. Section 94(1) seems to me to read most naturally as
referring to adverse environmental effects associated with the externalities of the
activity in question. On a common-sense application of that test, the effect on the
ARC is not the sort of adverse effect contemplated by s 94.
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[90] There are other considerations which point in the same direction. Service is
required on those who, in the opinion of the consent authority, “may be adversely
affected by the activity”. The focus is thus on the adverse impact of the activity
rather than the granting of consent. This is a pointer away from the approach
contended for by the ARC as its real grievance is in relation to the granting of the
consent. As well, s 104(1)(b) means that regional planning instruments are relevant
to the decision whether to grant aresource consent. Thereis no indication in the Act
as a whole that a regional council is entitled to be notified merely because the
provisions of an instrument which it has prepared will be considered by the consent

authority.

[91] For those reasons, | prefer the view that the adverse impact asserted by the

ARC is not of akind which engages s 94(1).

In deciding whether to notify the application, the Rodney District Council was
entitled to take into account the conditions which were proposed in the
application.

[92] | agree broadly with the approach taken by Baragwanath J on this point.

ELLEN FRANCE J

[93] | take aview which differs from those of William Y oung P and Baragwanath
J on the question relating to s 93. In particular, 1 do not consider that, in deciding
under s93 whether to notify the application, the RDC was required to take into
account the relevant outstanding landscape classifications of the affected land in the

ARPS. | explain my reasons briefly below.

[94] The applicants in this case needed a resource consent from the RDC only
because their proposed use of the land contravened a rule in the Operative District
Plan (or Proposed District Plan 2000) and was not an existing use: s9(1). By
contrast, when land use contravenes a rule in a regiona plan, a resource consent

must be obtained from the regional council: s 9(3).
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[95] It follows from this dichotomy that the district plan was the focus of the
application. It “is a frame within which the resource consent has to be assessed”:
Discount Brands Ltd v Westfield (New Zealand) Ltd [2005] 2 NZLR 597 at [10] (SC)
per Elias CJ.

[96] Randerson Jin delivering the judgment in the Discounts Brands proceeding
in the High Court (Northcote Mainstreet Inc v North Shore City Council HC AK
CIV-2003-404-5292 5 February 2004) put it thisway (at [48]):

But the plan provisions are also relevant to an extent when considering
notification issues under s94. For example, the provisions of the plan or
plans will be relevant in identifying the type of activity for which consent is
sought. In addition, the plan provisions may be relevant in establishing the
permitted baseline as discussed by the Court of Appeal in Bayley v Manukau
City Council [1999] 1 NZLR 568, 577 and in other decisions of this court
including one of my own in King v Auckland City Council (1999) NZRMA
145, 156-158. The provisions of the District Plan may aso be helpful in
identifying the Council’s view about the importance or significance of
adverse effects on the environment and the approach to be taken where there
is potential for the kind of adverse effects identified.

[97] A focuson thedistrict plan is consistent with the stated purpose of the district
and regional plans. As to the latter, s63(1) states that the purpose of the
“preparation, implementation, and administration” of regional plans is to “assist a
regional council” to undertake “its’ functions so as to achieve the purpose of the Act.
Section 72 identifies the same purpose for district plans in relation to territorial

authorities.

[98] | agree that none of this makes Part 2, which sets out the purposes and
principles of the Act, irrelevant. The provisions of Part 2 apply to all decision-
makers exercising powers under the Act. But | agree with Harrison J that this does
not alter the position in this case. That is because, as the Judge put it at [100], “[the
Part 2] provisions are general statements of values which are specifically addressed
later in the district planning instruments’. It is relevant in this context that there is
no statutory definition of the “outstanding natural features and landscapes’, the

protection of which isreferred to in s 6(b) as a matter of national importance.

[99] | agree with the respondent that it is also relevant that the Act spells out the

circumstances in which reference must be made to the “higher order” documents, ie
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when making a decision on a resource consent application: s104(1)(b). At least in
the context of a resource consent application, that suggests that where the legislation

Issilent on the point it is not necessary to consider the higher order documents.

[100] It is aso important that the consent authority must not grant a resource
consent if the application should have been publicly notified and was not:
s104(3)(d). Inthe present case, for example, when considering the resource consent
application and looking at the regional plan (as required by s 104(1)(b)) the decision-
maker could have concluded that the distinction between the two plans was such as
to affect the non-notification decision. If that was so, then resource consent could be
refused under s104(3)(d). The ability to decline resource consent on this basis
provides a safeguard against the concerns underlying the appellant’s complaint in

this case.

[101] | add that, in any event, | am not entirely sure the differences between the sets
of instruments in this case are so critical. Considerable emphasis is placed on the
formal “rating” of the landscape in the regional planning instrument. However, the
Act and the Coastal Policy Statement require only identification of important areas
and appropriate protection of those areas. The RDC's district plan seems to meet
that requirement. Ultimately, both sets of instruments recognise the unique nature of

the landscape.

[102] In my view, the reference in Schedule 4 to “any” plan does not ater the
position. Rather, as Harrison J said at [98], “[I]ogically, the Schedule 4 reference to
‘the provisions of any policy statement or plan’ would relate or link back to the type
of application for resource consent, whether under a district plan or under a regiona
plan”. Schedule 4 elaborates on the s88 requirements imposed on the applicant
when lodging an application for resource consent. It can be of little assistance to a

s 93 decision on whether to notify a consent application.

[103] Finaly, looking at the matter overal, the appellant’s real complaint is more
properly characterised as an objection to the content of the RDC’ s district plan. | do
not see the resource consent process as the proper means of resolving those sorts of

issues. see the discussion in Auckland Regional Council v Living Earth (2008)
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[2009] NZRMA 22 at [41] — [43] and also at [26] — [29] (CA). The importance of
this point is emphasised when, as here, we are dealing with a case where there is no
live issue. An approach which reads the relevant provisions of the regional
instrument into the RDC'’ s district plan ameliorates concerns over the possible abuse
of the resource consent process to some extent. But even that approach would
require consideration of the regiona plan on any decision not to notify simply to
ensure there was no difference. | see such a requirement as inconsistent with ss9

and 104 and as adding an unnecessary administrative burden.

[104] | agree that in relation to the second question there was no need to notify the
ARC under s94(1) of the RMA, essentially for the reasons given by William Y oung
P. For the reasons given by Baragwanath J, | also agree that in relation to the third
guestion the RDC was entitled to take into account the conditions which were
proposed in the application.

Solicitors
Kirkland Enright, Auckland for Appellant
Simpson Grierson, Auckland for Respondents
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DUNEDIN REGISTRY

I TE KOTI MATUA O AOTEAROA

OTEPOTI ROHE
CIV-2020-412-000113
[2022] NZHC 510
BETWEEN CLUTHA DISTRICT COUNCIL
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AND OTAGO REGIONAL COUNCIL
Respondent
Hearing: 30 June 2021
Appearances: P J Page and S R Peirce for the Applicant
P A C Maw and M A Mehlhopt for the Respondent
Judgment: 18 March 2022
JUDGMENT OF NATION J
Introduction

[1] A District Council had a consent to take water from the Clutha/Mata-Au River
for a community water scheme. It wanted to renew that consent for a period of 35
years. The Environment Court fixed the duration at 25 years, in part because water
from the scheme was being used for dairy shed wash. The District Council says that
end use of the water was not a relevant concern. It appeals the Environment Court’s

decision.

Background

[2] The Clutha District Council (District Council) had a resource consent to take
water from the Clutha/Mata-Au River (the river) for the Stirling (Bruce) Water Scheme

(the scheme) that expired on 1 September 2018. The scheme provides water for

CLUTHA DISTRICT COUNCIL v OTAGO REGIONAL COUNCIL [2022] NZHC 510 [18 March 2022]
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distribution to rural and urban destinations, including farming properties in the Clutha

district, the townships of Stirling and Benhar, and the Cherry Lane suburb in Balclutha.

[3] The District Council applied to the Otago Regional Council (the Regional
Council) for a new consent to take water from the river for the scheme. Under the
Regional Plan: Water for Otago (the Regional Water Plan), the application was for a
controlled activity. In granting a new consent, the Regional Council could decide the
duration of the new consent. The District Council applied for 35 years, the maximum
available under the Resource Management Act 1991 (RMA).! The Regional Council

granted the consent for 25 years.

[4] The District Council appealed the Regional Council’s decision to the
Environment Court. In a decision on 19 November 2020, the Environment Court
upheld the decision made by the Regional Council.? The District Council appealed

the Environment Court’s decision to this Court.
[5]  Anappeal is allowed only as to argued errors of law.

[6] In making its decision, the Environment Court considered that a significant
proportion of the water taken from the river for the scheme was used by dairy farms
for washing down dairy sheds. Before this Court, the District Council contended this
was an error of law because the potential or actual effects of how water was used by
people receiving water from the scheme were too remote and lacking in a sufficient
nexus to the actual authorised take for those effects to be a relevant consideration in

determining an appropriate duration for the new consent.

[7] Although that was the crux of the appeal, in its notice of appeal, the District
Council contended there had been seven errors of law and 15 questions of law which
this Court had to consider on appeal. I deal with the argued questions of law under

various headings.?

! Resource Management Act 1991, s 123(d).

2 Clutha District Council v Otago Regional Council [2020] NZEnvC 194.

One of the District Council’s original grounds of appeal was that there had been a breach of natural
justice because the Environment Court treated the end use of the water for dairy shed wash as a
relevant consideration in making its decision, arguably, without giving notice to the District
Council it was going to do so and without giving them the opportunity to be heard. At the outset
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Did the Environment Court err in having regard to an irrelevant consideration,
namely the potential for contamination from the use of water for dairy shed wash,
in deciding to limit the duration of the water take consent to 25 years?

The Environment Court decision

[8] It is clear the Environment Court did regard the particular end use of the water
in washing dairy sheds and the actual or potential environment effects of that in setting

the term of 25 years for the new consent.

[9] Under the operative regional plan, the use of water for human consumption,
not community water supply per se, was to be prioritised.* The evidence was that the
scheme distributes water for human and stock consumption, also for dairy shed use.
Less than 20 per cent of water was supplied for human consumption. The range of
uses meant that, in terms of the relevant policy of the operative regional plan, they
were unable to give priority to the scheme on the basis it was for the use of water for

human consumption.®

[10] The Court referred to the lack of knowledge about the uses for water risking
undermining the Regional Council’s functions in relation to the establishment,
implementation and review of objectives, policies and methods to achieve integrated
management of the natural and physical resources of the region (with reference to s

31 of the RMA).®

[11] They said, if the water was being supplied for human use (only) and maybe
stock water consumption, they “would have [had] less difficulty with the proposition
that a 35 year duration was appropriate”.” They concluded “the facts are that there are
a wider range of uses for the scheme’s water which have not been properly assessed
by the appellant [the District Council]”.® This and the fact the planning regime was in

a state of transition weighed in favour of a shorter duration for the consent.®

of the appeal hearing, Mr Page, for the District Council, advised this Court that this ground of
appeal was not going to be relied on or advanced in the High Court.
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[12] The Court’s concern as to these matters could not be adequately addressed
through adding a condition to the consent effectively constraining the supply of new
water to farms with an up to date environment management plan. Such a condition

would not address any present-day risk.°

[13] After referring to such matters, the Environment Court said they were “not
persuaded to come to any different decision to the Regional Council on duration, albeit
that in reaching this conclusion we take a different view on the effects of the

activity”. 1t

The District Council s submissions
[14] The District Council submitted:

(a) The Environment Court erred in considering the end use of the water
because they went beyond the scope of issues raised in the proceeding
through the notice of appeal to the Environment Court and a joint
statement of facts and issues dated 6 March 2020 filed by the parties before
the hearing in the Environment Court. The evidence before the
Environment Court focused on the effects arising from the take of water

from the river, but not its subsequent use.

(b) The scope of relevant considerations was also limited by the District
Council’s application being for consent to a controlled activity. An
application for a controlled activity must be granted.’> The Regional
Council may impose conditions only for those matters over which a
control is reserved to the Regional Council in the Regional Water Plan.*3
The potential end use of the water from the scheme was not a matter as to

which the regional plan had reserved control to the Regional Council.

(c) The end use of water from the scheme and its effects were too remote,

consistent with the approach of the Supreme Court in West Coast ENT Inc

0 At[62].

1 At[75].

2 RMA, s 87A(2)(a).
18 Section 104A(b)(ii).
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v Buller Coal Ltd and the High Court in Te Riinanga o Ngati Awa v Bay of
Plenty Regional Council and Aotearoa Water Action Inc v Canterbury
Regional Council, the Environment Court in Beadle v Minister of

Corrections and Cayford v Waikato Regional Council **

The common thread of those cases was that the effects in issue were too
remote because they resulted from an end use of the resource by third

parties whose activities were not controlled by the consent.

The consent was not for the end use of the water once it was connected to
the scheme. Methods of delivery and the use of water beyond the end
point at which the water had been delivered to a property was left to a third
party. The District Council could not know or control all the possible uses
that a third party might use the water for, nor did they have the authority

or responsibility to monitor such uses.

The Environment Court’s concern should have been only with the effects
of the take up to the point at which water was supplied to the scheme, that
1s as to the environmental effects of the abstraction of water from the river
to the extent authorised and whether that was an efficient and sustainable

use of that resource.

This approach was consistent with the objectives, policies and rules of the
Regional Water Plan and the proposed change 7 (PC7) to that plan which

had been notified before the hearing in the Environment Court.

The effects of potential contamination by subsequent use would be subject
to assessment and consideration by the Regional Council because
discharges of potentially contaminated water from dairy shed wash could
require resource consents under s 15 of the RMA. This was the

responsibility of the Regional Council in the context of its regional plan.

14

West Coast ENT Inc v Buller Coal Ltd [2013] NZSC 87, [2014] 1 NZLR 32; Te Riinanga o Ngati
Awa v Bay of Plenty Regional Council [2020] NZHC 3388, [2021] NZRMA 76; Aotearoa Water
Action Inc v Canterbury Regional Council [2020] NZHC 1625, [2020] NZRMA 580; Beadle v
Minister of Corrections EnvC Wellington A074/2002, 8 April 2002; Cayford v Waikato Regional
Council EnvC Auckland A127/98, 23 October 1998.
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The Regional Council’s submissions

[15] The Regional Council contended:

(a)

(b)

(©)

(d)

The Environment Court is a specialist tribunal with a role of enquiry and
assessment as to all RMA principles and purposes relevant to matters that
come before it. The scope of its enquiry is not limited or prescribed by the

manner in which parties choose to put issues before it.

The issue before the Court was about the duration of the new consent. The
Regional Council and then the Environment Court had a discretion as to
what the appropriate term should be. In determining that, it was entitled
to have regard to the purposes of the RMA, in particular s 5. It was
required under s 104 to consider the actual and potential adverse effects of
the activity on the environment. There was nothing in the regional plan to
limit its consideration of the effects of the water take in the way the District

Council contended for.

The Environment Court also had to have regard, as it did, to the Proposed
Plan Change 8 (PC8) to the Regional Water Plan. That change required it
to adopt a holistic and integrated approach in considering all effects on the
environment of the take, particularly the duration of the take which was

the subject of its decision.

The feature of the case before the Environment Court distinguished from
Cayford and Buller Coal was the nexus between the water take and the
consequential effects of the water being used for dairy shed wash
purposes. That use arose directly from the consented take and supply of
water to the community water scheme. Water was being used in that way,
in the same way as it was available for stock water and the general use of
ratepayers whose properties were connected to the scheme. Knowing the
water was being used in that way, the Environment Court could not ignore

the effects of that use.
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[16] As to whether the end use of water for the scheme for dairy shed use was too
remote for those effects to be a relevant consideration, the Regional Council’s

submissions are reflected in the discussion that follows.

Discussion

[17] T accept the Regional Council’s submission that the Environment Court was
not limited by either the terms of the District Council’s original application for a water
permit or the terms of the notice of appeal from considering the potential

contamination of groundwater from the discharges of dairy shed wash onto land.

[18] In its notice of appeal to the Environment Court, the District Council made
reference to the “adverse effects” arising from the water take activity by suggesting
the Environment Court erred by not considering the District Council’s history of
managing such effects and whether conditions on the consent could manage such
effects. The notice of appeal therefore did not prevent the Environment Court from

considering adverse effects as they were specifically mentioned in it.

[19] Further, I do not accept that, with the way this appeal proceeded, the parties
had limited the scope of matters to be considered in a way that did not permit the
Environment Court to have regard to the actual or potential effects on the environment

of the use of water from the scheme for dairy shed wash.

[20] After a telephone conference with the parties’ counsel on 13 July 2020, the
Judge directed counsel to file a joint memorandum identifying issues relevant to the
determination of weight to be given to differing provisions relevant to the

determination of the consent duration.

[21] Through their memorandum of 17 July 2020, counsel advised the Environment

Court that, amongst the issues relevant to weighting, was the issue:

When considering the matters listed under Policy 6.4.19 [of the Regional
Water Plan] when setting the duration of a resource consent, is a 35 year
consent term appropriate in this instance or are there circumstances which
warrant a reduction from the maximum term?

(a) Isa35 year consent term necessary for the duration of the purpose of the
use?
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(b) Is there any uncertainty as to the adverse effects of the water take on the
environment that might warrant a consent term of less than 35 years?

[22] One agreed fact was:

The proposal is to provide water to the South Bruce Rural Water Supply
Scheme which is a recognised schedule 1B community drinking supply in the
Regional Plan: Water for Otago (RPW).

[23] The memorandum said the District Council and Regional Council did not agree
on a number of facts. As to those matters, the District Council said it would adduce
evidence to establish various facts which the Regional Council denied. One of those
assertions was that “[t]here are no present or anticipated future adverse effects on the

aquatic environment of the Clutha River/Mata Au arising from the water take”.

[24] T thus accept the Court’s consideration of potential land discharges of dairy
wash effluent onto land was not inconsistent with the agreed statement of facts and
issues. Even if it had been, with the way evidence was adduced as to the extent water
from the scheme was being used for dairy shed wash, there would have been no error
in the particular way the Environment Court considered this. Evidence as to that use
of the water was given by the District Council’s own witness. The Court made it clear
during the hearing that it considered this evidence relevant through the questions the
Judge asked the witness about such matters. In particular, Judge Borthwick raised
with counsel and witnesses the way this was relevant to taking an integrated approach
in considering both water take and associated discharges onto land in the management
of activities under the RMA. Counsel for the District Council specifically addressed

this issue in reply submissions.

[25] I do not accept that the hearing in the Environment Court proceeded on the

basis that the way in which water from the scheme was ultimately used was irrelevant.

[26] The parties had agreed the single issue to be decided by the Environment Court
was the duration of the consent term. As to that, the breadth of matters which the
parties accepted had to be considered in the Environment Court was apparent from
their submissions and evidence presented in support of those decisions. In their

submissions to the Environment Court, the District Council addressed the following:
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(a) the environment being assessed;

(b) the activity status of the application;

(c) the actual or potential effects on the environment;
(d) policy 6.4.19 of the Regional Water Plan;

(e) 1wi management plans;

(H PC7;

(g) the National Policy Statement for Freshwater Management (amended

2020) (NPSFM 2020); and

(h) as 128 review condition.

[27] Mr Heller, a former hydrologist and environmental and water resources
consultant, gave expert evidence for the District Council. In discussing the

environment effects, Mr Heller said:

There are no known measurable effects on water quality of the Clutha River
as a result of the water take, as the primary use of the water is for human
consumption and stock water. Water is not used for irrigation. Any adverse
effects arising from water used for dairy shed supply are managed by each
farm’s dairy waste water system that is subject to a separate consent process
with the ORC.

[28] In discussing matters under the heading “efficiency”, Mr Heller said the
Regional Council’s recommending report’s conclusion as to the current water use
required for the scheme had not taken into account “the additional uses for the water
such as stock water and dairy shed use, which comprises approximately 80% of the

water taken”.

[29] With reference to climate change, Mr Heller commented that additional
impacts of climate change upon efficiencies in water supply for human and stock
drinking water are considered to be small. He observed “[s]cheme water used for dairy
shed washdown appears to be within certain published guidelines [...] and is unlikely

to significantly alter as a result of climate change”.
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[30] Even if the parties had sought to limit the issues for consideration by the
Council in the manner suggested by the District Council, that would not have

prevented the Environment Court from considering what, to it, was a relevant issue.

[31] Unders290(1) of the RMA, the Environment Court had “the same power, duty
and discretion” in dealing with the appeal as the consent authority. Under s 290(2), it

could “confirm, amend or cancel the decision to which the appeal relates”.

[32] As Dunningham J said in Saddle Views Estate Ltd:*®

[w]here the parties|’] understanding of the applicable law is considered by the
Court to be either incorrect, or to admit consideration of some relevant factor,
there can be nothing objectionable about the Court drawing that to the parties
attention and seeking further submissions on it. This situation differs from a
simple inter partes claim where the onus is on the parties to decide what claims
to plead and what evidence to adduce.

[33] As the Supreme Court has stated:*®

[Section 290 of the RMA] confer[s] an appellate jurisdiction that is not
uncommon in relation to administrative appeals in specialist jurisdictions. ...
they contemplate that the hearing of the appellate tribunal will be “de novo”,
meaning that it will involve a fresh consideration of the matter that was before
the body whose decision is the subject of appeal, with the parties having the
right to a full new hearing of evidence. When the legislation provides for a de
novo hearing it is the duty of the Environment Court to determine for itself,
independently, the matter that was before the body appealed from insofar as it
is in issue on appeal. The parties may, however, to the extent that is
practicable, instead confine the appellate hearing to specific issues raised by
the appeal.

[34] There was no error in the Environment Court considering the use of water from
the scheme for dairy shed washing on the basis this was associated with the taking of

water for a controlled activity.

[35] It was agreed in the Environment Court that the activity was classified as a
controlled activity under the Regional Water Plan. The classification of it was not
affected by the change in status under PC7 because the District Council’s application

was lodged before PC7 was notified. The Environment Court expressly considered

15 Saddle Views Estate Ltd v Dunedin City Council [2017]NZHC 1727, (2017) ELRNZ 144, at[127].
16 Waitakere City Council v Estate Homes Ltd [2006] NZSC 112, [2007] 2 NZLR 149 at [28].
Footnotes omitted.
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the appeal on the basis the proposed take was for a controlled activity under that

Regional Plan.

[36] The District Council submitted the matters the Environment Court could
consider were limited to matters over which control had been reserved in the relevant

plan.

[37] Section 87A(2) of the RMA provides that, if an activity is described in a plan
as a controlled activity, a resource consent is required for the activity and the consent
authority must grant a resource consent (subject to limited exceptions). The consent
authority’s power to impose conditions on the resource consent is restricted to the

matters over which control is reserved in the relevant plan.’

[38] In determining the appropriate duration for the water permit, the Environment
Court was required to consider the matters contained in s 104, to the extent that these

matters were relevant for the duration of the activity. These include: any actual or

18 19
s t,

potential effects on the environment,™ any relevant planning instrument,™ and any

other matter the Court considers relevant and reasonably necessary to determine the

application.?

[39] The Court of Appeal in Ngati Rangi Trust v Genesis Power Ltd held that, in
determining the appropriate duration of water permits granted to a large electricity

generator:?!

The Environment Court was bound to evaluate the application in light of the
fundamental purpose of the Act, namely the promotion of “the sustainable
management of natural and physical resources”: s 5. It had to do that on the
basis of the evidence before it, in light of relevant policy statements, plans and
proposed plans. If the Court considered it had insufficient material before it to
enable a proper evaluation of certain effects, then it would have been
appropriate to adjourn the hearing to enable further evidence of a defined
character to come before it. Alternatively, it was bound to decide the matter
on the basis of what was before it. In that regard, it must be remembered that
resource management law is not “black letter” law: there will always be more

17 Section 104A(b).

18 Section 104(1)(a).

19 Section 104(1)(b).

20 Section 104(1)(c).

2L Ngati Rangi Trust v Genesis Power Ltd [2009] NZCA 222, (2009) 15 ELRNZ 164 at [62] per
Chambers J.
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evidence that could be called on every application or appeal. Decision-making
bodies in this area often have to make decisions based on incomplete data.

[40] The District Council recognised the effects on the environment of the proposed
take and use of water for the water scheme were relevant to the issue of the appropriate
duration of the consent through the evidence it presented for the Environment Court
and the submissions that were made in support of the appeal. The District Council
also recognised the Environment Court’s assessment of the effects related to the
duration of the consent and vice versa through proposing that any uncertainty as to
future effects of the proposed activity could be adequately mitigated through attaching
review conditions to the consent that could potentially reduce the duration of the

consented activity.

[41] Provided the effects of the use of water from the scheme were not too remote,
it was appropriate for the Environment Court to consider these effects for the purpose
of achieving integrated management under the RMA?? and for the purpose of
promoting “the sustainable management of natural and physical resources”.

[42] The District Council’s primary challenge over this was that the application for
a take was for the purpose of supplying water to the scheme and both the end use of
that water and the effects of that use were too remote to be relevant considerations

under the RMA.

[43] The Environment Court was able to have regard to the consequential effects of
the end use of the resource that is the subject of the resource consent application, but
with limits of nexus and remoteness.?*

[44] 1In Te Rinanga o Ngati Awa v Bay of Plenty Regional Council, the High Court
cited, with approval, the statement from the Environment Court:%®

Nexus here refers to the degree of connection between the activity and the
effect, while remoteness refers to the proximity of such connection, both being

22 Section 30(1)(a).

28 Section 5.

% Beadle v Minister of Corrections, above n 14, at [88].

% Te Riinanga o Ngati Awa v Bay of Plenty Regional Council, above n 14, at 81, citing Te Riinanga
o Ngati Awa v Bay of Plenty Regional Council [2019] NZEnvC 196, (2019) 21 ELRNZ 539 at
[61].
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considered in terms of causal legal relationships rather than simply in physical
terms. Experience indicates that these assessments are likely to be in terms of
factors of degree rather than of absolute criteria and so be matters of weight
rather than intrinsically dispositive of any decision.

[45] InTe Rinanga o Ngati Awa v Bay of Plenty Regional Council, the appeal before
the High Court concerned consents to expand an existing spring water extraction and
bottling operation, primarily to bottle water and export that bottled water overseas.?
At issue was whether and to what extent the Environment Court could consider the
environmental and cultural effects for Maori arising out of the use of plastic bottles
and the discarding of plastic bottles overseas. Gault J decided, consistent with the
judgment of the High Court in Aotearoa Water Action Inc v Canterbury Regional
Council, that the effects of the adverse effects of consumers discarding plastic bottles
were too indirect or remote to require further consideration on the application for a
water resource consent to take water from the aquifer and, thus, outside the scope of

what could be considered on a consent application.?’

[46] In Pukenamu Estates Ltd v Kapiti Environmental Action Inc, one of the issues
before the Environment Court and then the High Court was whether a consent
authority could consider the effect of earthworks (road and building platforms) as an
effect of a subdivision for which approval was sought under the RMA.% In the High
Court, Ronald Young J held the Environment Court was required (by s 104 of the
RMA) to consider the actual potential effects of the environment of allowing the
activity (here, the subdivision). The applicant had provided little information relating
to the earthworks that would be required with the subdivision because it was intending
to leave it to the purchasers to apply. In rejecting the approach of the appellant, Ronald
Young J said:

[44] ... Section 104 is concerned with the actual and potential effects on

the environment of allowing the activity. The activity here is the subdivision.

In part the Appellant’s approach is predicated on the proposition that somehow

assessment of effect is limited to only some actual effects of the subdivision.

This cannot be correct. The actual and potential effects of a subdivision are

well beyond the simple drawing of lines on a map. The section is concerned

with actual effect if the activity is approved. Thus the focus of s104 (and s105

as relevant) is on individual actual effect (and potential) of allowing a
subdivision of that land. One can envisage subdivisions where minimal

26
27

Te Rinanga o Ngati Awa v Bay of Plenty Regional Council, above n 14.
Aotearoa Water Action Inc v Canterbury Regional Council, above n 14.
8 Pukenamu Estates Ltd v Kapiti Environmental Action Inc HC Wellington AP106/02, 18 June 2003.



094

roading is required, for example, the subdivision of land adjacent to an
existing road, or of flat land where little or not [sic] excavation may be
required for building sites. Actual and potential effect of the subject
subdivision is the focus in s104(1)(a).

[45] Nor do I consider the fact that other applications for resource consent
may be required for some or all of earth works consequent upon the
subdivision as prohibiting consideration of them as a effect under s104 or
s105. To interpret s104 in this way would significantly downgrade the effect
of subsection (1)(a). It would also prevent the local authority and subsequent
appellate bodies from looking holistically at an activity requiring resource
consent where, as here, the activity is non complying and where, as here,
further resource consents may be required before the subdivision can be
undertaken.

[47] In Cayford v Waikato Regional Council, the Environment Court held the
relevance of effects on the environment of a proposed activity is not dependant on the
need or otherwise for resource consents or whether effects can be the subject of

controls.?®

[48] The Court also referred to a statement from Auckland City Council v Auckland
Regional Council that “[e]ffects which flow from allowing the activities for which the
consent is sought may also include those from other activities which may inevitably

follow”.%°

[49] In Beadle v Minister of Corrections, the Minister was seeking consent for earth

works and stream works needed for the site of a prison facility.>!

He expected the
Court to have regard to that ultimate purpose as one that would provide public benefits
in Northland. The Environment Court held that submitters were entitled to challenge
those claims and they were entitled to try and prove that facility would have adverse
effects on the environment that should be offset against its positive benefits, and it
ought to prevail over them. The Environment Court concluded they were “able to
have regard to the intended end-use of a corrections facility, and any consequential

effects on the environment that might have, if not too uncertain or remote”.?

2 Cayford v Waikato Regional Council, above n 14, at 8.

30 Auckland City Council v Auckland Regional Council EnvC Auckland A101/97, 25 August 1997 at
[7], cited in Cayford v Waikato Regional Council, above n 14, at 9.

Beadle v Minister of Corrections, above n 14.

2 At[91].

31
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[50] The approach adopted by the Environment Court in Beadle was referred to

without criticism by the Supreme Court in Buller Coal:>®

We accept that effects on the environment of activities which are
consequential on allowing the activity for which consent is sought have
sometimes been taken into account by consent authorities. This is particularly
so in respect of consequential activities which are not directly the subject of
control under the RMA. But questions of fact and degree are likely to arise as
is apparent from the judgment of the Environment Court in Beadle v Minister
of Corrections.

[51] So, the Environment Court in this case was required to consider the
environmental effects of the consented activity because they were relevant to
determining the appropriate duration of the consent. Provided there was a sufficient
nexus between consequential effects and they were not too remote, they had to be
considered by the Environment Court for the purpose of promoting “the sustainable
management of natural and physical resources”.3* They could not be ignored by the
Environment Court simply because the consequential use of the water and its effects
was subject to management under the RMA and by the Regional Council in accordance

with ss 15 and 30(f) of the RMA.

[52] Iconsider the end use of water for dairy shed wash and its subsequent discharge
to the environment had a sufficient nexus to the take and were not so remote as to be
matters which the Environment Court could not consider when fixing the duration for
the water take consent for the scheme. The Court therefore had to have regard to these

effects under s 104(1)(a) of the RMA.

[53] The use of water from the scheme was more than inevitable or foreseeable. It
was already happening. Up to 30 per cent of water supplied to the scheme was being
used for dairy shed wash. That use of the water was as much a reality as the use of

water for human consumption, as part of a potable water supply.

[54] In a physical sense, the District Council, through the scheme, was providing
water directly to the properties on which water was being used for dairy shed wash.

The scheme was a piped water scheme owned by the District Council. Water was

33 West Coast ENT Inc v Buller Coal Ltd, above n 14, at [119], citing Beadle v Minister of

Corrections, above n 14.
3 RMA,sS5.
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piped from the point at which water was supplied from the take to the scheme and
delivered to the properties which it supplied, including 28 dairy farms. On those
properties, water was stored in tanks and then used for the landowner’s purposes. In

that way, the District Council, through the scheme, supplied water for dairy shed wash.

[55] It was the District Council who determined to whom water would be allocated
as part of the scheme. The District Council, to a certain extent, was thus able to control
to a significant extent how water from the scheme was used. With the Council
permitting and facilitating the supply of water from the scheme to dairy farms where
it was being used for dairy shed wash, the Council was permitting and facilitating the

water which was being taken for the scheme to be used for dairy shed wash.

[56] The use of water for dairy shed wash and the associated discharges of it was
thus physically much more connected to the initial take than was the case with the
potential discarding of water bottles produced in the water bottling activities that were
considered in 7e Riinanga o Ngati Awa and Aotearoa Water, or the burning of coal in

Buller Coal.

[57] Section 104(1)(b)(iii) required the Environment Court to also consider any
relevant national policy statement. The parties agreed that one of the planning
documents which would be relevant to the Environment Court’s consideration of the
matter before it was the NPSFM 2020 and what is described in that document as the

fundamental concept — Te Mana o te Wai.

[58] As the Environment Court has recognised, the NPSFM 2020 intends for the
health and wellbeing of freshwater bodies to be at the forefront of decisions about
fresh water. Inherent in the definition of Te Mana o te Wai is a connection between
water and the broader environment.®® Policy 3 of the NPSFM 2020 requires that:
Freshwater is managed in an integrated way that considers the effects of the

use and development of land on a whole-of-catchment basis, including the
effects on receiving environments.

3 Aratiatia Livestock Ltd v Southland Regional Council [2019] NZEnvC 208 at [16]-[21].
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[59] Clause 3.2(2)(e) requires every regional council to give effect to Te Mana o te
Wai and, in doing so, to “adopt an integrated approach, ki uta ki tai to the management

of freshwater”.

[60] The Environment Court also had to promote “the sustainable management of

natural and physical resources” when considering the effects of the activity.®

[61] In the context of the issues it was considering and on the evidence before it,
the way in which the Environment Court had regard to the potential for contamination
from dairy shed wash appropriately recognised the purposes and scheme of the RMA
and the NPSFM 2020.

[62] Accordingly, there was no error of law in the way the Environment Court had
regard to the way water from the scheme was used for dairy shed wash in determining

that the appropriate duration for the water take consent was 25 years.

[63] I accordingly answer the following question of law included in the notice of

appeal as follows:

Did the Environment Court err by considering that the effects arising from the
discharge of contaminants subsequent to the use of water by third parties was

relevant to the determination of consent duration?

No.

Did the Environment Court err in its consideration of planning documents
relevant to the appeal it was considering?

[64] As to a number of the claimed errors of law in this regard, the District Council
acknowledged the validity of its arguments turned on whether the Environment Court
could have regard to the end use of water from the scheme and the environmental

effects of that use in the way it interpreted and applied the policy.

¥ RMA,sS5.
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[65] With this Court holding that the Environment Court could consider the
consequential end use of water from the scheme and the environmental effects of that,

that premise for error has not been made out.

[66] As already referred to, the Court of Appeal in Ngati Rangi Trust v Genesis
Power Ltd held that, in determining the appropriate duration of water permits granted
to a large electricity generator:*’
The Environment Court was bound to evaluate the application in light of the
fundamental purpose of the Act, namely the promotion of “the sustainable
management of natural and physical resources”, s 5. It had to do that on the

basis of the evidence before it in light of relevant policy statements plans and
proposed plans.

[67] The parties agreed the Regional Water Plan was a planning document relevant
to the issues which the Environment Court had to consider. One of the policies in the
Regional Water Plan was policy 6.4.19, which requires:

When setting the duration of a resource consent to take and use water, to
consider:

(a) the duration of the purpose of use;

(d) the extent to which the risk of potentially significant, adverse effects
arising from the activity may be adequately managed through review
conditions;

[68] In the notice of appeal, the second ground of appeal was that the Environment
Court had erred in its interpretation of policy 6.4.19(a) and (d) of the Regional Plan

by considering that “end use” effects are relevant to its determination of consent term.

[69] In the Regional Water Plan, under the heading “Integrated Water

Management”, one of the Council’s policies was:®

In managing the taking of groundwater, avoid in any aquifer:

(a) Contamination of groundwater or surface water; and

87 Ngati Rangi Trust v Genesis Power Ltd, above n 21, at [62], per Chambers J.
% Regional Water Plan, policy 6.4.10A5.
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[71]

In its decision, the Environment Court stated:®

Given that up to 30% of the existing take and use of water is to supply dairy
sheds, the District Council has not discharged its persuasive burden of
providing evidence that the court, with any level of confidence, can rely on to
make findings about the existing or future state of water quality within the
command area. It follows we are unable to satisfy ourselves under Policy
6.9.19(d) of the operative Regional Plan that the risk of potentially significant
adverse effects arising from this activity may be adequately managed through
review conditions. In any event, for reasons that we will come to, we doubt
the efficacy of the proposed review condition.
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It was agreed PC7 was a relevant proposed plan which had to be considered by

the Environment Court.

[72]

The s 32(1) evaluation report for PC7 explained that the purpose of PC7 was

to provide an interim regulatory framework for the assessment of applications to take

and use surface water before the new regional plan becomes operative, which is

expected to be 31 December 2025. The National Policy Statement for Freshwater

2014 (updated 2017) requires regional councils to maintain or improve the quality of

fresh water through, for instance policy A3:

[73]

[74]

. making rules requiring the adoption of the best practicable option to
prevent or minimise any actual or likely adverse effect on the environment of
any discharge of a contaminant into fresh water, or onto or into land in
circumstances that may result in that contaminant (or, as a result of any natural
process from the discharge of that contaminant, any other contaminant)
entering fresh water.

And policy Cl:

... managing fresh water and land use and development in catchments in an
integrated and sustainable way to avoid, remedy or mitigate adverse effects,
including cumulative effects.

The report concluded that PC7 does not entirely give effect to these policies

because the new regional plan is anticipated to more thoroughly cover them.

39

Clutha District Council v Otago Regional Council, above n 2, at [61]. Footnotes omitted.
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[75] In its decision, the Environment Court said PC7 sought to limit the
circumstances in which existing resource consents to take and use surface water could
be granted. The Environment Court noted policy 10A.2.3 contemplated a consent
duration exceeding six years might be granted for non-complying activities only in
certain circumstances, namely:*°
(a) the activity will have no more than minor adverse effects (including no
more than minor cumulative effects) on the ecology and the hydrology of

the surface water body (and any connected water body) from which the
abstraction is to occur; and

(b) the resource consent granted will expire before 31 December 2035.

[76] The Environment Court said:*!

The application of Policy 10A.2.3 of PC7 to the facts is also problematic for
the reason that the evidence is not capable of proving to the requisite standard
that the proposal will have no more than minor adverse effects (including no
more than minor cumulative effects) on the ecology of the Clutha River/Mata-
Au (and any connected water body) from which the abstraction is to occur.

[77] The District Council submitted the Environment Court’s third error of law was
in giving weight to the proposed PC7 despite determining that the taking of water for
the scheme was a controlled activity pursuant to ss 88A and 104A of the RMA. The
District Council particularised that error by referring to the Environment Court having
considered the effects of the end use of water from the Bruce water scheme in deciding
that the evidence had not proved that the water take from the river would have no more

than minor effects on the ecology of the river.

[78] That particular issue had to be considered only if the Court had to decide
whether the application had been for a controlled activity under PC7. The Court
accepted that PC7 was not relevant in that way. The Court did not consider policy
10A.2.3 in this manner. Instead, their observation was relevant in the context of its

appropriate consideration of the effects of the end use of water.

0 At[22].
4 AL[63].
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[79] In considering the weight to be given to PC7 and evidence relevant to that, the
Environment Court also referred to PC8 on discharge management. The District

Council acknowledged that the provisions in that change had been notified.

[80] Currently in Otago, animal discharges were managed under the Regional Water
Plan, particularly a rule which prohibited the discharge of animal waste, directly into
water or onto land in circumstances where the waste was likely to result in overland

flow entering fresh water.*?

[81] The s 32 report on PC8 says it introduces a package of provisions that will

improve the current minimum standards for animal waste storage and subsequent land

application in Otago, bringing the region into line with good practice across the

country. One of the objectives for the Regional Council, as set out in the National

Policy Statement for Freshwater Management 2014 (updated 2017) is objective C1:
To improve integrated management of fresh water and the use and

development of land in whole catchments, including the interactions between
fresh water, land, associated ecosystems and the coastal environment.

[82] The National Policy Statement also includes policy C1:

By every regional council:

(b) of managing fresh water and land use and development in catchments
in an integrated and sustainable way to avoid, remedy or mitigate adverse
effects, including cumulative effects.

[83] In PC8, the Regional Council sought to recognise the need for it to give effect
to relevant national policy statements and, in particular, national policy statements for
fresh water management that came into effect on 1 August 2014 with amendments in

August 2017 that took effect on 7 September 2017.

[84] The Environment Court noted that none of the witnesses had considered PC8.
In response to the Court’s request for the parties to identify by memorandum the

planning documents relevant to the appeal, the parties had not mentioned PCS.

42 Regional Water Plan, rule 12.C.07.2.
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[85] For the reasons already discussed,*® that did not limit the Environment Court’s
ability to consider that proposed change in determining the appropriate duration for

the consent.

[86] The Court raised what it considered to be relevant aspects of PC8 with
witnesses and counsel. In particular, the Court had raised with planners giving
evidence for both the District Council and the Regional Council, the Court’s concern
over disaggregation of resource management and the importance of the need for

integrated management of resources for the benefit of the environment.

[87] Counsel for both the District Council and Regional Council made submissions
as to the weight to be given to PCS8. In his final submissions to the Environment Court,
counsel for the District Council emphasised that the take of the water, which was

subject to the appeal, was for the purposes of the scheme.

[88] Both PC7 and PC8 were proposed plans for the purpose of s 104(1)(b)(vi) of
the RMA. The weight to be given to PC7 and PC8 was a matter for the Environment
Court. The Court noted the Regional Water Plan does not manage the storage of
animal waste, and that discharge of animal waste is either a prohibited or allowed
activity. The Court noted the Minister for the Environment considered “that the issues
the plan changes aim to address have aroused widespread public concern or interest

regarding their actual or likely effect on the environment.**

[89] In discussing PC7 and PCS, the Court said:*

We have considered Mr Peirce’s suggestion that the consent could be subject
to an additional condition effectively constraining the supply of new water to
farms with an up to date farm environment management plan. Such a
condition is commended, but it does not address any present-day risk.

[90] On the hearing of the appeal in this Court, the District Council did not submit
consideration of PC8 was an irrelevant matter. It was relevant if the Court could
consider the actual or potential environmental effects of the end use of water from the

scheme, as [ have held they were entitled to.

8 At[32] and [33].
4 Clutha District Council v Otago Regional Council, above n 2, at [60].
5 AL[62].
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[91] The Court’s determination as to the weight to be given to a proposed plan or,
in this case, proposed plan changes was a matter for the Court under its broad
discretion under s 104. The determination it made is not one that can be challenged

as involving an error of law.*°

[92] The Environment Court ended its consideration of the evidence, including
aspects of PC7 and PCS8 by stating “[t]he above findings on effects weighs in favour

of a decision confirming the consent duration”.*’

[93] The Environment Court expressly considered the efficacy of a review
condition proposed for the Council and also a further condition that might in future
constrain the supply of new water to farms with an up to date farm environment
management plan. Later in its decision when discussing whether there was a
presumption that a take consent would be for 35 years unless there was good reason
to depart from it, the Environment Court said:*®

While the matter was not fully argued, we doubt the efficacy of any review

condition where the potential adverse effects are caused by a third-person and

not the consent holder (e.g. discharge of contaminants from dairy shed
washdown).

[94] The Environment Court thus considered the possibility of the inclusion of a
review clause as a potential reason for a longer duration for the consent. The view it
reached as to its efficacy in this regard was a decision for it to make on the merits and

not amenable to appeal as an error of law.

[95] T accordingly deal with the further questions of law as set out in the notice of

appeal as follows:

A. Did the Environment Court apply a wrong legal test when determining that
effects on the environment arising from the discharge of contaminants that
may arise from the end-use of water by third parties was relevant to the
take and use of water pursuant to Rule 12.1.3.1 of the Regional Plan?

No.

4 Smith Chilcott Ltd v Auckland City Council [2001] 3 NZLR 473 (CA) at [32]. See also Hunt v
Auckland City Council [1996] NZRMA 49 (HC).

Clutha District Council v Otago Regional Council, above n 2, at [64].

® At[72].

47
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Did the Environment Court take into account irrelevant considerations in
relation to the deficiencies in the ORC's Regional Plan?

No.

Did the Environment Court err in its interpretation of Policy 6.4.19(1)(a)?

No.

Did the Environment Court take into account irrelevant considerations in
determining that it could not give Policy 6.4.19(a) significant weight?

No.

Did the Environment Court take into account irrelevant considerations in
its application of Policy 6.4.19(d) by [sic] when it determined that it
needed to be satisfied of the adverse effects of the discharge of
contaminants by third party users of water supplied to dairy sheds?

No.

Did the Environment Court err by taking into account an irrelevant matter,
namely that the provisions of PC8 were relevant to the proceedings?

No.

Did the Environment Court err by giving weight to Policy 104.2.3 when
the status of the application is a controlled activity?

No. Evidence that there were no adverse effects arising from the take and
use of water that were more than minor was contested. The effects of
discharge of contaminants to the environment arising from the use of water
by third parties was a relevant consideration.

Did the Environment Court err by not considering the efficacy of the
review power pursuant to section s 128(1)(b) of the Act?

No.

Did the Environment Court err by finding that it could not be satisfied that
the effects of the use are no more than minor under Policy 104.2.3 when:

(a) The evidence was uncontested that there were no adverse effects
arising from the take and use of water than were more than minor.

(b) The effects of discharge of contaminants to the environment arising

from the use of water by third parties was an irrelevant consideration.
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No. Given the effects arising from the end use of water were relevant
considerations, the premises for the claimed error as referred to in (a) and
(b) had not been made out.

Did the Environment Court fail to apply authorities that held a permit term
duration of less than 35 years should only be imposed if there is a good reason?

[96] The District Council submitted the consented water take was for “a community
water supply to provide for the health and wellbeing of the South Bruce community”
and the water delivery infrastructure required for the take had a design life of 100
years. The District Council submitted there was no evidence before the Environment
Court that the community’s need for water would diminish between a period of 25 and

35 years so as to require a wholesale review of the resource consent after just 25 years.

[97]1 In Brooke-Taylor v Marlborough District Council, the Environment Court
observed that requiring an applicant to submit a full application for a renewed consent
in respect of which there was to be a major capital investment in infrastructure
designed and intended to last a much longer period was not an efficient use of
resources when potential adverse effects on the environment could be monitored and

managed through the use of the review process under s 128 of the RMA.*°

[98] The District Council’s submission was made on the basis that the end use of
water from the scheme for dairy shed wash and the potential for the discharge of
contaminants from such water was not a relevant consideration for the Environment
Court. They accepted, if it was a relevant consideration, then the approach in Brooke-
Taylor v Marlborough District Council would not, as a matter of law, have to apply to

this consented take.

[99] It is clear the Environment Court did consider the value of the District
Council’s investment in their assessment of the appropriate duration. They however

said this was not determinative of the outcome. The Court said:*

4 Brooke-Taylor v Marlborough District Council EnvC Wellington W67/2004, 2 September 2004 at
[69].

0 Clutha District Council v Otago Regional Council, above n 2, at [66].
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A known but unquantified risk to investment yield must be the future impact
of regulatory change on demand for water, particularly from the primary
industry. Going forward, it is not known whether supply demand will soften.

[100] TIalso accept the submission for the Regional Council that the cases referred to
by the District Council are not authority for the proposition that a take consent should
be for 35 years when the applicant is investing in significant infrastructure to support
the take. In Brooke-Taylor v Marlborough District Council and Ngati Rangi Trust v
Genesis Power Ltd the consented takes were for the short duration of 10 years.>* It
was that particular duration which was criticised by the Courts in the circumstances of

those consents.

[101] As the Regional Council referred to in their submissions and as the
Environment Court noted in Curador Trust v Northland Regional Council, s 123(d) of
the RMA provides that a water permit can have a term up to 35 years if specified in
the consent but will be for just five years if no term is specified in the consent.>> The
presumptive period in the RMA is five years and the maximum period for which
consent can be granted is 35 years. Accordingly, with reference to the legislation,
there is no basis to suggest the presumption should be that a take consent will be

granted for 35 years unless there is good reason to depart from that.

[102] As previously referred to, the Environment Court also expressly discussed the
efficacy of a review clause as a potential reason for a longer duration for the water

permit.

[103] Accordingly, the questions of law posed in the notice of appeal are answered

as follows:

Did the Court start from the wrong premise, namely it failed to treat as its
starting point that a term of 35 years should be allowed unless there is a good

reason for a shorter term.

No.

S Brooke-Taylor v Marlborough District Council, above n 49; Ngati Rangi Trust v Genesis Power

Ltd, above n 21.
52 Curador Trust v Northland Regional Council EnvC Whangarei A069/2006, 31 May 2006 at [27].
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Did the Court err by failing to find that a review condition under section 128
of the Act could adequately address any relevant concern about the exercise of

the Water Permit for a duration of longer than 25 years.

No.

Did the Environment Court make an error of law by going beyond the scope of
the proceedings and considering the likely future demand for and efficiency of
the volume of water required for the water take?

[104] The Environment Court considered there was some uncertainty as to the future
demand for the volume of water required for the water take. They considered there
was potential for the demand to reduce due to future regulatory changes. They
considered this would especially impact demand for water within the primary industry.
The District Council’s submission as to this question was based on the premise that
the water take was just for the scheme, and the way water from the scheme was

ultimately used was not a relevant consideration.

[105] T have held the end use of water from the scheme was a relevant consideration.
There was accordingly no error in the Environment Court allowing for the possibility
that the demand for water for the scheme might reduce through regulatory control at

some point in the future.

[106] There was no error of law in the manner posed by this question.

Did the Environment Court err in considering the provisions of the Kai Tahu Ki
Otago Natural Resource Management Plan 2005?

[107] The fourth alleged error of law as set out in the notice of appeal was that the

Environment Court had erred in:

. considering that [sic] provisions of the Kai Tahu Ki Otago Natural
Resources Management Plan 2005 [the Environmental Iwi Management Plan]
which fell outside the matters over which control is reserved inr 12.1.3.1, and
the scope of policy 6.4.19 in the Regional Water Plan.
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[108] A policy in the Kai Tahu Ki Otago Natural Resources Management Plan
opposes the grant of permits for the taking of water for a period of 35 years.>® There

is also a policy to protect and restore the mauri of all water.>*

[109] The parties agreed the Environment and Iwi Management Plan was a relevant

document for the Environment Court on appeal.

[110] In their pre-hearing memorandum as to agreed issues and facts before the
Environment Court hearing, the parties agreed that amongst the issues for
determination were:
4. Do the relevant provisions of the Kai Tahu Ki Otago Natural Resources
Management Plan 2005 (NRMP) and Ngai Tahu Ki Murihiku Natural
Resource and Environmental Iwi Management Plan 2008 — the Cry of the

People, Te Tangi a Tauira (EIMP) oppose a consent term of 35 years in
the circumstances of the present application?

11. What weight should be given to the NRMP and the EIMP?

12. Is a precautionary approach required to be reflected in a consent term due
to the effects of the water take on Kai Tahu values?

[111] In its submissions on this appeal, the District Council criticised the reference
to the iwi management plan on the basis the concerns the Court had expressed related
to matters outside the controlled activity rule and the scope of the proceedings. The
District Council submitted that:

On the basis that the adverse effects of the end-use of water are not a relevant

effect of “allowing the activity,” ... the Environment Court ... misapplied the

policies in the Iwi Management Plan (if they are relevant at all) and ought to

have applied those policies with respect to the evidence before the Court

which considered that there was no measurable effect on water quality of the
waterbody from which abstraction was to occur.

[112] The Environment Court recognised that Te Ao Marama Inc and Te Riinanga O

Hokanui did not submit on the application for resource consent.

% Kai Tahu ki Otago Natural Resources Management Plan 2005, policy 25 at [5.3.4].
% Policy 4 at [5.3.4].
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[113] Ihave held the matters which could be considered within the controlled activity
rule and within the scope of the proceeding were wide enough to include the potential

adverse effects on the environment of the end use of water.

[114] Accordingly, the Environment Court did not err in law as alleged with this

question.

Conclusion

[115] The Environment Court did not err in law in considering the potential effects
of the end use of water from the scheme for dairy shed wash in agreeing the duration
of the water take consent for the scheme should be 25 years. There were no errors on

the questions of law posed by the District Council in its notice of appeal.

[116] The District Council’s appeal is accordingly dismissed.

Costs

[117] The Regional Council is entitled to costs on a 2B basis. If there is any dispute
as to those costs, the Regional Council is to file its memorandum within four weeks
of this judgment. The District Council is to file a memorandum in reply within two
weeks of receiving the Regional Council’s memorandum. The Regional Council may
file a reply within two weeks of receiving the District Council’s memorandum. The
memoranda are to be no longer than four pages. 1 will determine the issue of costs on

the papers.

Solicitors:
Gallaway Cook Allan, Dunedin
Wynn Williams, Christchurch.
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SECOND INTERIM DECISION OF THE ENVIRONMENT COURT

A: (1) The appeals by the Director-General of Consetvation and Te Rananga o

Ngati Tama ate allowed.

(2)  The appeals from Poutama Kaitiaki Charitable Trust and D & T Pascoe are

dismissed.

B:  Conditions are to be finalised in accordance with the Court’s direction in paragraph

[75] of this decision.
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3
REASONS
Introduction
1] In our interim decision dated 18 December 2019 we determined:?
Result

1. This is an interim decision of the Court because there is no certainty as to
whether or not the Agency can acquire from Te Runanga the land necessary
to implement the Project and finalise an Agreement for Further Mitigation.

2. In light of the Agency's assurance that it will not compulsotily acquite the
Ngati Tama land, the Coutt is not prepared to complete its consideration of
the NOR and resource consents, absent advice from Te Rananga that it has
agtreed to the acquisition and further mitigation.

3. That is because we cannot determine that the effects of the Project will be
appropriately addressed until we receive advice on that acquisition and further
mitigation.

4. This proceeding is adjourned until 31 Matrch 2020.

5. On that date we direct that the Agency is to file a memorandum advising the
Court of the state of its negotiations with Te Rananga.
2] Since our interim decision, we have been advised that Te Rananga have resolved
to support the Project, and that the project agreements have been approved by an 81.6%
majority of Ngatt Tama members who voted. Turnout for the vote was over 60%.2 The

Agency has asked that we finalise our decision.

[3] The Agency seeks a minor amendment to the Notice of Requirement (NOR) to
alter the designation and the resource consents to accommodate an additional

construction yard at the southern end of the Project area.

[4] We record that by memorandum dated 27 October 2020 Te Korowai Tiaki o Te
Hauvauru Incotporated withdrew its appeal. Finally, we note that the High Court has

dismissed the appeal against our Interim Decision.

! Mount Messenger Interim Decision [2019] NZEnvC 203 at page 5.

2 Transport Agency memorandum dated 16 July 2020, at paragraph 4. We record that the New
Zealand Transport Agency is now known as Waka Kotahi NZ Transport Agency. For
convenience we will continue to refer to it as the Agency as per the Interim Decision.

3 Poutama Kaitiaki Charitable Trust and D & I’ Pascoe v Taranaki Regional Council & Ors [2020]
NZHC 3159.
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[5] It therefore remains for us to make a final assessment of the mattets we did not
determine in our interim decision, addtess the request to amend the NOR, and finalise

conditions.

Matters raised in interim decision

[6] Our summary of findings on the core central issues was outlined in our interim

decision at paragraphs [458]-[470]. They wete as follows:

Alternatives

[458] We have determined that the Agency's consideration of alternative sites,
routes or methods of undertaking the Project was adequate.

[459] We observe that the online option (staying within the existing SH3
alighment) was considered and not chosen, primarily for reasons of cost,
constructability and cultural values.

Consultaticn
[460] The Agency's consultation was detailed and extensive.

Cultural effects

[461] There are significant adverse cultural effects from the Project on Ngad Tama
which are yet to be resolved.

[462] We have found that Ngati Tama has mana whenua over the Project area and
it is appropriate that it be the only body referred to in conditions addressing cultural
matters.

[463] Mis Pascoe and her family have not established on the evidence that they
have and are able to maintain the whanaungatanga relationships or exetcise the
associated tikanga that would require recognition under Part 2 of the Act.

[464] We have found that Mrs Pascoe is not kaitiaki in the sense the term
'kaitiakitanga' is used in the Act. The relationship the Pascoes have with their land
is one of stewardship.

Te Korowai

[465] We do not consider it is approptiate for Te Korowal to be included in the
Kaitiaki Forum Group.

[466] As we have already observed, the primaty difference between Te Rananga
and Te Korowai is whether the cultural effects can be appropriately mitigated.
Te Korowai is not satisfied that the terms of the agreement being negotiated
between Te Runanga and the Agency, together with the proposed conditions, will
result in cultural effects being appropriately avoided. We will not determine that
issue until we receive advice from Te Runanga as to what has been decided with
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regard to its land.
Poutama

[467] We have found that Poutama are not tangata whenua exercising mana
whenua over the Project area. It follows, therefore, that it is not appropriate that
it be recognised in any consent conditions addressing kaitiakitanga that may issue.

My and Mrs Pascoe

[468] There is no doubt that the Project will have significant adverse effects on the
Pascoes and their land. The adverse social impact of the Project on the Pascoes is
severe. We consider, however, that proposed condition 5A will mitigate those
effects to the extent possible if the Project is approved and proceeds and the
Pascoes accept the Agency's offer to buy their house, the land on which it sits, and
the other land that is required for the Project.

Ecology

[469] We consider that the Project will have significant adverse effects on the area
that it affects, but that those effects will be appropriately addressed through the
proposed conditions in the event that Te Riinanga agree to transfer the Ngati Tama
Land to the Agency.

Conditions

[470] Except for those proposed conditions we have addressed in this decision, we
are presently unable to find that the proposed conditions, on their own,
appropriately avoid, remedy or mitigate the effects of the Project. It may be that
those effects can only be adequately addressed through the proposed conditions,
the acquisition of the Ngati Tama Land, and the Agreement for Further Mitigation.
Until we know whether or not the acquisition has been agreed, the related
agreement entered into (and whether any further amendments to conditions are
requited as a consequence of such agreements) we cannot finally determine these

appeals.
[7] The matters left open untl further information was received as to Te Rananga’s
acceptance of the Project are outlined at various patts of the interim decision. We can

now complete our assessment.

Retention in Ngati Tama ownership of subsoil of the highway

[8] At paragraph [390] of our decision we put the issue of retention of the subsoil of
the highway by Ngati Tama to one side pending Te Rananga’s decision on acquisition of
its property. Counsel for the Agency submitted that the position of Ngati Tama’s
members in support of acquisition of their land is now clear, and that we can proceed
relying on the proposed mitigation package accepted by Ngati Tama. We agree and

record that no issue was raised by Ngati Tama as to ownership of the subsoil. It was an
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issue raised only by Te Korowai and was not supported by Ngati Tama.

The Agency’s objectives — reasonable necessity
[9] The fourth project objective is:

To manage the immediate and long term cultural, social, land use and other
environmental effects of the Project by so far as practicable avoiding, remedying or
mitigating any such effects through route and alignment selection, highway design
and conditions.

[10]  In our interim decision we observed that a significant part of the Agency’s ability
to avoid, remedy and mitigate the effects of the Project rests on compliance with the
proposed conditions addtessing cultural and ecological effects. We determined that until
the Ngati Tama land needed for the Project had been acquited and agreement reached,
the Project is, to all intents and putposes, ‘incomplete’. We noted that the Agency could
not proceed with the Project without agreement of Te Rinanga and that, at that time, we

could not be certain that thevAgency’s final objective could be fulfilled.

[11]  Counsel for the Agency submitted that the Project; s fourth objective in relation
to cultural effects has been fulfilled by the acceptance of the Project by Ngati Tama
members. Further, the agreement to the other key elements referred to in Ngati Tama’s
opening submissions have now been resolved. As there is now agreement for the Agency
to acquite the Ngati Tama land (and related agreements) we consider, having regard to
those matters and our other assessments of the effects of the Project, that the Agency’s

final objective can be fulfilled.

Cultural effects

[12] At paragraphs [466], [472] and [483]-[484] of the interim decision we did not
finally determine whether the cultural effects of the Project could be appropriately
mitigated. Having regard to the advice now received about Ngati Tama’s acceptance of
the Project and the acquisition of its land and the related agreements, together with our
assessment of the wider cultural effects of the Project, we consider that the effects of the

NOR and the Project will be appropriately addressed.
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Southern construction yard

[13]  The Agency seeks to alter the NOR to accommodate an additional yard at the
southern end of the Project area.* Certain of the designation conditions and regional
resource consent conditions would also need to be amended if the change were made.
The amendments proposed were to Condition 1 of the designation conditions and
condition Gen.1 of the regional resource consent conditions, to refer to the drawing set
dated 3 July 2020 rather than the set provided in evidence. The Agency advised that no

other changes to conditions wete necessary

[14] In our Minute of 2 September 2020, we invited any patty opposing that
amendment to advise the Court. We have received no advice of opposition save from
Poutama and the Pascoes. However, apart from referring to it as a significant issue,” they

provide no details of their opposition.

[15]  In support of its proposal, the Agency has advised that there are efficiencies for
the Project’s construction in having north and south construction yards. In particular,
the proposed southern construction yard is closer to the labout-intensive activities of
Bridge 1 and the tunnel, and it will also significantly reduce the amount of construction

related traffic using SH3 over Mt Messenger.

[16] The Agency stated:¢

12. The proposed southetn construction yard is entirely located on land owned by
Mr Thomson. The NoR, and the resource consents, alteady cover Mr
Thomson’s land.

13. Mr Thomson has provided his written approval to the alterations and the
southern construction yard being located on his land ...

14 The proposed new southern construction yard requires a slight alteration of
the NoR and consent boundaries by approximately 131m long and up to 54m
wide and will result in approximately an additional 0.4ha (or approximately an
additional 0.4% in the entite area to be designated) as shown in Table 1.

+ Transport Agency memorandum dated 16 July 2020.
5 Poutama/Pascoe memorandum dated 15 November 2020.
¢ Transport Agency memorandum dated 16 July 2020, at paragraphs 12-15.
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Table 1— Southern construction yard approximate area and earthwork volumes

Total Outside designation
Item Area Earthworks Area Earthworks
volume volume
. 8866m? 4103m?
3 3
South construction yard (0.9h) 11057m (0.4ha) 5456m’

15. Overall the southern construction yard:

(@) has the written approval of Mr Thomson;

(b) will not result in additional adverse environmental effects;

(c) is supported by T'e Rununga, has been discussed with the Regional and

District Councils (and a draft of this memorandum provided to them) and

a draft of this memorandum was provided to the Department of

Conservation; and

(d) will provide efficiencies to the Project being:

() a north and south construction yard enabling better management

of two work fronts;

(i) positioning a construction yard closer to the labour-intensive

activities of bridge 1 and the tunnel; and

(iif) will significantly reduce the amount of construction related traffic

using SH3 over Mt Messenger.

[17] The Agency supported its application with an ecological assessment of the
location, a memorandum confitming the efficiencies of the proposed southern
construction yard, a “South Yard — Earthworks and Flood Assessment” and a specific

Construction Water Management Plan to determine how erosion and sediment controls

can be arranged.

[18]  Having reviewed that information, we consider that the proposal to amend the
designation and related resource consent boundaries is appropriate. However, before

finalising our decision on this proposal we consider the jutisdictional basis for making the

amendments.

(footnotes and appendix omitted)
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Amendment to NOR

[19] In terms of s 174(4) of the RMA, the Court can modify a notice of requirement
ot impose conditions as it thinks fit. The discretion to modify the NOR is broad.” It
includes the ability to modify the boundaties of the NOR,? however a modification must
not alter the essential natutre or character of the project which is a question of fact in any

given instance.’

[20]  Counsel for the Agency submitted that significant considerations when assessing
this matter include that the Environment Court may make modifications where they are
minor, reduce the environmental effects and the affected landowners remain
unchanged;!? and that the Court will be constrained by the principles of fairness.!! The
plausibility of additional submitters is a factor to considet in determining whether it would

be fair to modify a notice of requirement in the way proposed.!?

[21]  Counsel for the Agency submitted:1?

23 Applying the legal principles to the proposed southern construction yard
modification to the designation amendment:

(a) The modification is minor in scale (0.4ha).

() The modification will not result in any additional environmental effects
to those already assessed (it utilises an atea of pasture between SH3 and
the Mimi stream).

(0 No person who did not submit, nor party, is prejudiced by the
modification:

(i) no additional land parcels (beyond those already listed in the NoR
documents and designation property plans) are affected;

7 Director-General of Conservation v New Zealand Transport Agency [2020] NZEnvC 19 at [16] and [26].

8 Queenstown Airport Corporation Limited v Queenstown Lakes District Council [2013) NZHC 2347 at
[86].

9 Director-General of Conservation v New Zealand Transport Agency, see above n 7 at [26]; Quay Property
Management Limited v Transit New Zealand NZEnvC Wellington W28/2000, 29 May 2000 at
[167].

10 _A/an Hope T/.A Victoria Lodge v Rotorna District Couneil [2010] NZEnvC 7 at [38]-[41].

1Y Handley v South Taranaki District Council [2018] NZEnvC 97 at [45].

12 Final report and decision of the Board of Inguiry into the Upper North Island Grid Upgrade Project, Ministry
for the Environment, Board of Inquiry, 18 September 2009 at [175].

13 Transport Agency memorandum dated 16 July 2020, at paragraph 23.
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(i) the only affected land owner, Mr Thomson, while not a party to the
proceedings already has the same parcel of land affected by the NoR
(and resource consents) and he has provided written approval to the
proposed southern construction yard; and

(ii) no additional person would have submitted due to the modification.
(d) The modification:

(i) does not alter the material (ot essential) nature or character of the
Project; and

(i) is not at odds with the original NoR for the amended designation.
Amendment to the resource consents

[22]  We acknowledge that it is common for changes to be proposed to a project after
consent applications have been lodged. Amendments may be made provided they are
within scope of the original application. An amendment is likely to be within scope if it
is fairly and reasonably within the ambit and scope of the original consent application and
does not result in what is, in substance, a different application; it does not result in a
significant difference to the scale, intensity and character of a proposed activity; or the

effects of the proposed activity; and it does not prejudice any person.'

[23]  Counsel for the Agency submitted:!>

27. Applying these legal principles to the proposed southern construction yard:

(@) The proposed southern construction yard will not increase effects of the
project on the envitonment, or any person (Mt Thomson has provided his
written approval).

(b) The proposed location of the southern consttuction yard is on land (owned
by Mr Thomson) which is alteady affected by the resource consent package
(no new land parcels are affected) and listed in the Schedule of Properties
attached to the AEE.

(¢) The proposed southern construction yard does not alter the substance of
the application in any way, nor materially alter its scale, intensity or
character.

14 _Atkins v Napier City Counci/ [2009] NZRMA 429 (HC) at [20]-[21], Car Distribution Group Ltd v
Christchurch City Conncil [2018] NZEnvC 235 at [23], Waitakere City Council v Estate Homes Ltd
[2006] NZSC 112, [2007] 2 NZLR 149 at [29], HIL Ltd v Queenstown Lakes District Council [2014]
NZEnvC 45, (2014) 18 ELRNZ 29 at [42], She// New Zealand Ltd v Porirua City Council CA 57/05,
19 May 2005 at [7]. See also Re Horowhenna District Conncil [2014] NZEnvC 184 at [13].

15 Transport Agency memotandum dated 16 July 2020, at paragraph 27.
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(d) No person who did not submit would have submitted due to the proposed
southern construction yard and no party is prejudiced by this change.

[24]  We consider that there is a jurisdictional basis to both modify the NOR and
amend the Plan to which reference is made in the resoutce consent conditions because it
is clear to us that the amendment enables the efficient construction of the Project,
comptises land already included in the NOR documents and does not prejudice or affect
any person save Mr Thomson, who has provided written approval to the proposed

construction yard.

National Policy Statement for Freshwater Management 2020 (NPSFM 2020) and
Resource Management (National Environmental Standards for Freshwatet)
Regulations 2020 (NES Freshwater)

[25]  Both these documents came into force on 3 September 2020.1¢ In a memorandum
dated 29 September 2020, the Agency addressed the NPSFM 2020 and NES Freshwater
as they relate to the Project. Although both came into force well after the conclusion of
the hearing, we are obliged to have particular regard to the NPSFM 2020 in consid(.aring
the NOR and the application for regional resoutce consents under the relevant provisions
of ss 104 and 171 of the Act. Further, we are obliged to consider the provisions of the

NES Freshwater as its provisions must be complied with pursuant to Part 3 of the Act.

[26] In its memorandum, the Agency addressed new conditions that are proposed
regarding management plan certification, amendment and review, and also made other
amendments to the conditions. Of patticular concern to this assessment is the

amendment made to the conditions “to incorporate the requirements of the INES

Freshwater”.17

NPSFM 2020

[27]  As discussed, the NPSFM 2020 is a relevant national policy statement. In

addition, under s 55(2) of the Act, Taranaki Regional Council must amend its regional

16 The parts of the NES Freshwater relevant to this decision came into effect on 3 September
2020. There are further provisions concerning: intensive winter grazing; stockholding areas
other than feedlots; and application of synthetic nitrogen fertiliser to pastoral land which will
come into force later in 2021.

17 Transport Agency memotandum dated 29 September 2020, at paragraph 5(a).
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plan, without using a Schedule 1 process, to make the changes set out in Part 1.7 of the

NPSEFM 2020. These are the changes required to:
e (Clause 3.22(1) — Natural inland wetlands
¢ C(Clause 3.24(1) — Rivers

e C(Clause 3.26(1) — Fish passage.

[28]  Part4.1(1) of the NPSFM 2020 provides that every local authority must give effect
to the NPSFM 2020 as soon as reasonably practicable. The Agency noted that it is
therefore possible that Taranaki Regional Council will update its regional plan to provide
for these changes before the Court delivers its decision. Irtespective, the Agency

addressed these matters.

Objective and policies of the NPSFM 2020

[29] Counsel submitted that the Project is consistent with the objective and policy
framework of the NPSFM 2020. For reasons of efficiency, we set out the relevant

portions of counsel’s submission addressing the objective and policies:

13. The objective of the NPSFM 2020 is as follows:

The objective of this [NPSFM 2020] is to ensure that natural and physical resonrces are
managed in a way that prioritises:

(a) jirst, the bealth and well-being of water bodies and freshwater ecosystens
(b) second, the health needs of people (such as drinking water)

(c) third, the ability of people and communities to provide for their social, economic, and
ctltnral well-being, now and in the future.

14. The NPSFM 2020 includes 15 policies which relate to:

(@ Te Mana o te Wai and involving tangata whenua in. freshwater
management (policies 1 and 2);

(b) Integrated whole-of-catchment management (policy 3);
(c) Integration with New Zealand’s response to climate change (policy 4);

(d) Implementation of a National Objectives Framework to ensure that the
health and well-being of degraded water bodies and freshwater ecosystems
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is improved, and for all others is either maintained or improved (policy 5);

(e) Protection of wetlands and their values (policy 6);

(f) Avoidance of the loss of river extent and values to the extent practicable

(policy 7);

(g) Protection of significant values of outstanding water bodies (policy 8);

(h) Protection of the habitats of indigenous freshwater species (policy 9);

(i) Protection of the habitat of trout and salmon (policy 10);

V)

Efficient use and allocation of freshwater (policy 11);

(k) Achievement of the national target (as set out in Appendix 3) for primary

®

contact (policy 12);

Monitoring and reporting (policies 13 and 14); and

(m) Enabling communities to provide for their social, economic, and cultural

well-being (policy 15).

15. The Project is consistent with this objective and policy framework for the
following reasons:

In terms of the NPSEFM 2020 objectrve:

@

(b)

The Project has been developed to prioritise the health and well-being of
water bodies and freshwater ecosystems. While the Project involves
activities that will affect water bodies and freshwater ecosystems, the
response to those effects has been thorough and comprehensive, as
desctibed in the evidence of Mr MacGibbon. Mt Hamill and Dr Neale (in
respect of streams and freshwater ecology) and Mr Singers (in respect of
wetlands) prepated the technical reports attached to the AEE,
supplementaty repotts and evidence at the council hearing. In particular, a
suite of mitigation measures is proposed to avoid, minimise and mitigate
effects on watet bodies and freshwater values. Offset measures ate also
proposed as follows:

(i) The stream areas lost or disturbed as a result of the Project will be
offset to achieve no net loss. Restoration (fencing and planting
matgins of an average 10m width on each bank) of 8455m of existing
stream, equating to 10,738m? of stream channel offset will be carried
out. In addition, Waka Kotahi will restore the 798m?2 of stream
channel that is being divetted for the Project.

(i) The planting restoration package includes Gha of kahikatea - swamp
forest restoration planting. ‘The purpose of this planting is to
transform grass, rush and sedgeland dominated areas to kahikatea,
pukatea and swamp maire forest, with small areas of rimu and matai
whete ground conditions are not as saturated.

The Project prioritises the health needs of people, appropriately manages
flood risk and provides for a lifeline utility.
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The Project will create significant national and regional benefits as
explained in the evidence of Mr Napiet, Mr McCombs, Mt MacGibbon,
Mz Copeland and Mr Hickman, and is supported by Te Rananga. The
Project therefore provides for the social, economic and cultural well-being
of people and communities.

In terms of the NPSEM 2020 policy framework:

(@)

(b)

©

d

(©)

®

(@)
()
@

Te Rinanga o Ngati Tama has been involved in the development of the
Project, as explained in the evidence of Mr Dreaver and the evidence
provided by Te Runanga (policies 1 and 2). As the Coutt is awate from
Te Riinanga's memorandum of 27 August 2020 the agreement between
Ngati Tama and Waka Kotahi has now been signed and Te Rananga
support the proposed conditions. Further, in terms of Policy 1, the
comments above in relation to the objective apply.

The stormwater design has appropriately considered the integrated
management of fresh water and use of land, as desctibed in the evidence
of Mr Symmans (policy 3). Further, the 2018 Fish Passage Guidelines
were adopted and the Councils and the Depattment of Conservation have
agreed with the proposed conditions and Ecology and Landscape
Management Plan (which have been the subject of expert conferencing).

The effects of climate change have been considered as part of stormwater
design and in assessing the hydrological effects of the Project, as desctibed
by Mr Symmans and at the council level by Mr KKenneth Boam (policy 4).

The Project will maintain existing water quality. Therefore, the primary
contact requirements in Appendix 3 of the NPSFM 2020 will not be
affected (policy 12).

The Project has avoided the loss of natural inland wetlands, has protected
their values and promoted their restoration. In particulat, the Project has
been catefully designed to avoid effects on the ecologically significant
Mimi wetland (policy 6).

While the Project does involve the permanent loss of sections of streams,
a thorough assessment was undertaken to avoid the loss of tiver extent as
far as practicable. In addition, the freshwater offset package (sumnmarised
above at sub-paragraph (a(i)) will offset the effects of this loss of streams
and protect the habitats of indigenous freshwater species (policies 7 and
9).

The Project does not affect any outstanding water bodies (policy 8).
The Project does not affect the habitat of trout ot salmon (policy 10).

The Project involves the temporaty allocation of water to provide for
construction/dust management. The level of take has been catefully
identified to be a maximum of 150m? per day from the Mimi River and
300 m? from the Mangapepeke River, at a rate of 5L/s. The proposed
conditions and mitigation measures have been designed to ensure that the
effects of the water take will be appropriately minimised and mitigated.
This is an efficient allocation of water to enable this significant
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infrastructure project (policy 11).

() Policies 13 and 14 (which relate to monitoring and information sharing)
are not relevant to the Project but the conditions require monitoring and
reporting on water quality.

(k) The significant benefits of the Project will enable communities to provide

for their social, economic and cultural well-being (policy 15).
(footnotes excluded)

[30] We agree with counsel’s submission that the Project is consistent with the
objective and policy framework for the reasons specified in the preceding submissions.
with the possible exception of 15 (e) above, in relation to natutal inland wetlands which

we explore further below.

Clause 3.22(1) — Natural inland wetlands

[31]  This provision requires that every regional council must include the following

policy (ot words to the same effect) in its regional plan:

16. Subpart 3.22(1) provides that every regional council must include the following
policy (or wotds to the same effect) in its regional plan:

""T'he loss of extent of natural inland wetlands is avoided, their values are protected, and their
restoration is promoled, except where:

(a) the loss of exctent or values arises from any of the following:

()  the customary harvest of food or resonrces undertaken in accordance with rikanga
Maori

(i) restoration activities

(it) seientific research

(v) the sustainable barvest of sphagnum moss

(v)  the construction or maintenance of wetland utility structures

(vi) the maintenance or operation of specified infrastructure, or other infrastructure

(vii) natural hazard works; or
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(b) 1he regional conncil is satisfred that:

() 2he activity is necessary for the construction or upgrade of specified infrastructure;
and

(ii)  the specified infrastructure will provide significant national or regional benefits; and
(iii) zhere is a functional need for the specified infrastructure in that location; and

(iv) the effects of the activity are managed through appling the effects management
hierarchy.

[32]  The Agency primarily relies on the specified infrastructure exception in (b) above.
Howevet, in its memorandum it does discuss the wetlands affected by the Project. Again,

it 1s convenient and efficient to set out counsel’s submissions in full:

18. The design philosophy adopted by the Project in relation to ecological values
focused strongly on avoiding the ecologically significant Mimi wetland, which
is described in the evidence of Mt MacGibbon as "#he area of greatest ecological
significance in the wider Project area". The Project has avoided direct adverse effects
on the Mimi wetland through careful design (the use of Bridge 1 and shifting
the road alignment away from the wetland) and selection of construction
methodology for the bridge over the tributary to the Mimi wetland. The
construction methodology chosen, which is set out in detail in the evidence of
Mt Symmans, Mr Milliken and the AEE, is more expensive but eliminates the
need for works in the valley floor leading to better ecological outcomes.

Exotic rushland

19. Beyond the high-value Mimi wetland, the Project affects 5.83 ha of exotic
rushland in the Mangapepeke Valley, assessed as low value (not significant) by
Mt Singers. The exotic rushland is shown in Figutes A1 and A2 of Appendix
2 to the evidence of Mr MacGibbon (taken from Mr Singet's February 2018
Supplementary Technical Report). The exotic rushland is predominantly
located on Mr and Mrs Pascoe's property.

20. The definition of 'natural wetland' in the NPSFM specifically excludes "any area
of 'improved pasture that ... is dominated by (i.e. more than 50%) exotic pasture species
and is subject to temporary rain-derived water pooling."

21. 'Improved pasture' is defined to mean "an area of land where exotic pasture species
have been deliberately sown or maintained for the purpose of pasture production, and species
composition and growth has been modified and is being managed for livestock grazing."

22. The Mangapepeke valley floor where the exotic rushland occurs was cleared
and has been maintained since for the putposes of pasture production over
many decades. Its growth and composition has been modified, and is
managed, by Mt and Mrs Pascoe for stock grazing.

23. In his Supplementary Technical Report Mr Singers assessed the 'exotic
rushland' community as "dominated by exotic rush and pasture species” with native
species occupying "<3% cover". This assessment reflects that the valley floor
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was cleared, is dominated by poor quality pasture species and has been grazed
for many decades. Indeed, as the hillsides are bush covered, the valley floor
provides the key grazing for Mr and Mrs Pascoe's stock.

24. Therefore, the 'exotic rushland' community within the lower Mangapepeke
valley is not a natural wetland under the NPSFM.

Upper Mangapepeke valley

25. The Project will impact areas of Pukatea treefern treeland (0.722ha) in the upper
Mangapepeke valley.  Parts of these areas, despite their significant
modification, degraded state and a high component of exotic pasture species
throughout, are likely qualify as a 'natural wetland' under the NPSFM. The
likely area of affected Pukatea treefern treeland' inland wetland has been

reduced by the inclusion of Bridge 1.
(footnotes excluded)

[33]  With regard to these matters, DOC has recorded!8 that it:

(b) agrees with Waka IKotahi that parts of the Mimi Valley and Upper
Mangapepeke Valley fall within the definidon of ‘natural wetland’ under the
NPSFM, and does not wish to comment whethet the lower Mangapepeke Valley
fits the definition or not as that relies upon an evidential foundation to which DOC
has not led evidence and given the agreements DoC has reached with Waka IKotahi
to provide for positive ecological outcomes; and

(c) has relied on the expert evidence of Mr Robert MacGibbon and Mt Peter Roan

for Waka Kotahi in support of the Project.
(footnotes excluded)

[34]  Mr and Mrs Pascoe and Poutama have an issue with the Transport Agency’s claim
that the ‘exotic rushland’” community within the lower Mangapepeke Valley is not a
natural wetland under the NPSFM 2020. Referring to the statement by counsel for the
Agency that “this [Singers] assessment reflects that the valley floot... is dominated by
poot quality pasture species...”.!? Poutama/Pascoes assert that that statement is simply
untrue. They assert that Mr Singers assessed the rushland as dominated (60-70%) by rush
species in his supplementary report. They claim that it is self-evident that the rushland
community in the Mangapepeke Wetland is not maintained or managed for the purposes
of pasture production. If it wete so maintained, it would not be a rushland. They

maintain in summary that the rushland is not improved pasture. It is not maintained and

8 Memorandum of counsel for Waka Kotahi NZ Transport Agency, Te Rananga o Ngati Tama
Trust, the Director-General of Consetvation, Taranaki Regional Council, and New Plymouth
District Council dated 27 October 2020, at paragraph 9.

19 Referring to paragraph 23 of the Transport Agency memorandum dated 29 September 2020.
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modified and managed for the purpose of pastoral production.?

[35]

For its part, the Agency maintains that the exotic rushland is not a “natural inland

wetland” under the NPSFM. However, it obsetves that in respect of any natural wetland

affected by the Project (including the exotic rushland, wete that area to be classified as

natural wetland) the Agency primarily relies on the “specified mnfrastructure” limb of

clause 3.22(1) of the NPSFM.2!

[36]

In considering this matter we find the definition of “natural inland wetland” (point

20 1n paragraph 32 above) to be imprecise — it raises more questions than it answers,

particularly in relation to the meaning of “improved pasture”. For example:

The definition of improved pastute in the NPSEM?2 is “ax area of land where exotic
Species have been deltberately sown or maintained for the purpose of pasture production, and
species composition and growth has been modified and is being managed for livestock grazing.”
In the current situation in the lower part of the Mangapepeke valley exotic species
(grasses in patticular) appear to have been deliberately sown — possibly in the past,
the Pascoes having been in residence there for several decades, thus species
composition and growth has been modified, and the very fact of grazing means
that the pasture is being thus “maintained”. Does that mean it qualifies as
improved pasture or would other management techniques have to have been

applied?

Are “exotic pasture species” only those species that are most commonly sown
specifically for grazing (grasses), which the “improved pasture” definition implies,
ot do they include common exotic herbaceous and rush species that also occur in
pasture? Some farming practices encourage diversity of herbaceous species within
pasture for stock health reasons — are these “exotic pasture species” or does their
presence above a certain petcentage assist in qualifying the area as a “natural

inland wetland”?

20 Poutama/Pascoes memotandum, paragraphs 33-45.
2t Transport Agency memotrandum dated 18 November 2020, at paragraph 3(b).
22 NPSFM 2020 at page 23
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[37]  Policy 6 of the NPSFM 2020 is “There is no futther loss of extent of natural inland
wetlands, their values are protected, and their restoration is promoted.” This policy and
the definition of natural inland wetland (however imprecise) lead us to think that the
mtention of the NPSFM is to ensure that even where a wetland has been substantially
modified and may have a large component of exotic species, if it tetains elements of
natural hydrological function, then restoration should be promoted. Restoration is itself
defined in the NPSFM 2020: “restoration, in telation to a natural inland wetland, means
active intervention and management, approptiate to the type and location of the wetland,
aimed at restoring its ecosystem health, indigenous biodiversity, or hydtological

functioning.”

[38] We can also rely on the RMA definition: “wetland includes permanently or
intermittently wet areas, shallow water, and land watet margins that support a natural

ecosystem of plants and animals, that are adapted to wet conditions”.

[39]  The reference material referred to in clause 3.23 (3) and clause 1.8 of NPSFM
2020, which is said to assist “in case of uncertainty or dispute about the existence or
extent of a natural inland wetland”, does not on closer examination assist in mote than
determining whether or not an area is a wetland, and does not go to the questions we
have about “natural inland wetland” or “improved pasture”. There was no opportunity
for the ecological experts to present evidence as to whether part or all of Mangapepeke
valley is a natural inland wetland as the NPSFM 2020, with its definitions, was
promulgated only in September 2020, well after the hearing. Thus we are unable to reach
a firm conclusion as to the status of the wetland. Rather than concern ourselves further
with the matter here we concur with the Agency that they are able to rely on the specified

infrastructure limb of clause 3.22(1).

[40]  Finally, with regard to the NPSFM, Poutama/Pascoes tefer to the Objective of
the NPSFM asserting that it ensutes that the Project should priotitise the health and
wellbeing of the waterbodies in the Mangapepeke Valley, the health needs of Poutama
(including Pascoe whanau drinking water, the Mangapepeke puna waiora and mahinga
kat) and the ability of Poutama, including the Pascoe whanau, to provide for their social,

economic and cultural wellbeing. We find that the conditions to be applied during
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construction to protect water quality and hydrology will be sufficient to enable a
successful hydrological rehabilitation of the valley floot and that the attention being paid
to the ecological restoration there is likely to result in an improvement to the biodiversity

of the valley, given the currently low ecological value asctibed to it by the Agency’s

ecologists.

Specified Infrastructure

[41] We agree with the submissions of counsel that the Project fits within sub-clause
(1)(b) of the policy in clause 3.22. We consider it is both a lifeline utility, as defined
the Civil Defence Emergency Management Act 2002, and specified infrastructure
providing significant national and regional benefits. There is a functional need for the
Project to occur in the identified location, identified after consideration of options in the
route designation process. Further, we are satisfied that the adverse effects of the Project
can be managed through the effects management hierarchy as we had previously
identified in our interim decision. We accept the reasoning outlined in the Agency’s 29

September memorandum, as set out below.

[42]  Counsel submitted:??

26. Irrespective of whether natural inland wetlands are affected or not, the Court
can be satisfied that the Projects fits within limb (b) of the policy in Subpart
3.22, for the reasons summarised below.

27. The Project is necessary for the construction of “specified infrastructure”,
which the NPSFM 2020 defines as including either:

(a) infrastructure that delivers a service operated by a lifeline utility (as
defined in the Civil Defence Emergency Management Act 2002
(“CDEMA™);

OR

(b) regionally significant infrastructure identified as such in a regional policy
statement or regional plan.

28. The Project cleatly falls within this definition. Waka Kotahi is defined as a
lifeline utility in the CDEMA, and the Project is of course infrastructure that
delivers a service operated by Waka Kotahi. In addition, the Taranaki Regional
Policy Statement acknowledges the importance of “providing for regionally
significant infrastructure” and identifies the importance of transport route security

23 Transport Agency memorandum dated 29 September 2020, at paragraphs 26-32.
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and reliability to Taranaki’s growth and development, patticulatly in relation
to SH3, along with network efficiency, capacity and safety.

As explained in evidence (see above), and acknowledged by the Court in its
decision, the Project will provide significant national and regional benefits
through the consttucton of a modetn, fit for purpose road, which is
significantly safer, more reliable and connective compared to the current SH3.
The Project will create significant economic benefits to the region, as well as
ecological benefits through the Project’s ecological restoration package.

There is a functional need for the Project to occur in this location. “Functional
need” is defined in the NPSFM as meaning “the need for a proposal or activity to
traverse, locate or operate in 4 particular environment because the activity can only occur in
that environment.” This is the case for this Project, for the following reasons:

(a) The Project comprises latge-scale, linear infrastructure. There cannot be
gaps in the road — the whole route must fit together safely and efficiently.

(b) The constraints on the design of the Project included reducing cultural,
ecological, and landscape (by keeping the road low in the landscape)
effects while ensuring the road could be appropriately designed and
consttucted and its geometric design will deliver a safe fit for purpose
modern section of state highway.

(c) The Project route was the subject of a “detailed” alternatives process; Waka
Kotahi carefully selected the route as explained in the evidence of Mr
Roan. As the Court noted “the Agency as the requiring anthority undertook a
thorough and detailed evalnation of the route options before deciding on the preferred
route along the Mangapepeke valley.”

(d) The route design was refined at several points to avoid impacts on the
ecologically significant Mimi wetland. These refinements included the
addition of a bridge to the route across a tributary valley to the Mimi
Wetland area, and shifting the southern end of the route further west away
from the Mimi Wetland.

(e) As explained in the evidence of Mr Roan and Mr MacGibbon, and noted
by the Coutt in its decision, the alignment though the Mangapepeke valley
was shifted off the valley floor and moved to the eastern valley flanks,
avoiding poorer soil conditions on the valley floor and an area that is a
potential restoration target (for kahikatea swamp forest planting).

Further, the adverse effects of the Project are managed through applying the
effects management hierarchy, which is also defined by the NPSFM 2020. The

Project has applied this hierarchy as it has:

(a) Avoided adverse effects where practicable as set out in Mr MacGibbon’s

evidence in relation to ecology.

(b) Where adverse effects cannot be avoided, the Project has minimised

(including remedied) them where practicable as set out in Mr MacGibbon’s
evidence in relation to ecology.

(c) Where more than minot residual adverse effects cannot be avoided,
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minimised or remedied, provided for aquatic offsetting / compensation, as
those terms are defined by the NPSFM 2020. In particular, the Restoration
Package includes the re-establishment of kahikatea — swamp forest and
wetland habitat in areas that were once swamp forest and wetland and
which retain the environmental conditions suitable for re-establishment.
Following restoration, the upper Mangapepeke valley will be transformed
into a diverse, high value swamp/wetland ecosystem.

(d) The Restoration Package also includes the Pest Management Programme
which provides for comprehensive, measurable, pest management in
perpetuity over 3,650ha. Mr MacGibbon’s evidence is that the ecological
package is the largest and most comprehensive for a new road project in
New Zealand and that “the ecologival gains will be substantial and permanent.”
The Coutt also recorded in its interim decision that:

“[208] We are satisfied that the Restoration Package includes a range of
mitigation, offset and compensation that together are sufficient to
provide for on-site /near-site ecological benefits in the short term and
ecological benefits over the whole PMA (and potentially beyond it) in
the longer term.”

32. Therefore, the Court can be satisfied that the Project complies with this
policy.
(footnotes omitted)

[43]  We record DOC’s position on the issue of ‘functional need’ as follows:

9. In respect of the 29 September memorandum, DOC wishes to record that it:

(a) Does not comment on whether there is a functional need for the Project
matter since as stated at the Council-level hearing DOC “has not closely
serntinised or challenged Waka Kotahi's evidential basis [for alternatives assessment] as
it does not have the requisite engineering expertise to do so. DOC has relied npon the
expert evidence of NZTA’s engineers in the opinions that they provided to inform the
Multi-Criteria Analysis (MCA) process.  DOC has focused on the effects of the
alignment now proposed’;

Clanse 3.24(1) — Ravers

[44]  This provision requires that every regional council must include the following

policy (or words to the same effect) in its Regional Plan:

The loss of river extent and values is avoided, unless the council is satisfied:
(a) that there is a functional need for the activity in that location; and

(b) the effects of the activity are managed by applying the effects management
hierarchy.
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[45]  The Project is consistent with this Policy as there is a functional need for it to
occut in this location, identified after consideration of options in the route designation
process. Adverse effects of the Project have been managed through the effects

management hierarchy as we have previously identified.

Clause 3.26(1) — Fish passage

[46]  This provision requires every regional council to include the following fish passage
objective (or words to the same effect) in its Regional Plan:
The passage of fish is maintained, or is improved, by instream structures, except
where it is desirable to prevent the passage of some fish species in order to protect
desired fish species, their life stages, or their habitats.
[47]  We consider the Project is consistent with this objective as it provides for fish
passage in all culvetts where fish passage is likely to be impeded, with all culverts
providing fish passage being designed in accordance with the April 2018 Fish Passage
Guidelines.

[48]  Having regard to our eatlier findings, the contents of the AEE, and the evidence
we heatrd, we accept the submissions made by counsel for the Transport Agency. We
find that, for the purposes of s 171(1)(a)(@) and s 104(1)(b)(iii) there is no aspect of the
Project that will be inconsistent with any objective and policies of the NPSFM 2020 itself
nor with any objective and policies which must be incotrporated into the Regional Plan

pursuant to s 55(2) of the Act.

NES Freshwater

[49]  We have also considered the relevant provisions of the NES Freshwater, which
came into force on 3 September 2020.2# We are obliged to have regard to them pursuant
to s 104(1)(b)(ii) of the Act. The regulations do not contain any transitional savings or
related provisions addressing applications in the course of consideration at the time of

their coming into force.

24 See paragraph 25 above, and note 16.
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[50] In its memorandum of 29 September, the Agency identified a number of

repulations which it contended were of relevance to the Project. It submitted as follows:
gulati hich it contended f rel to the Proj It submitted as foll.

42. The NES Freshwater includes the following regulations of relevance to the
Project:

(a) "Specified infrastructure” within or affecting "natural wetlands" is
provided for in regulations 45 to 47 as follows:

(i) Construction of specified infrastructure within or within a specified
distance from a natural wetland is a discretionaty activity (including
vegetation clearance, earthworks or land disturbance, or the taking,
use, damming or discharge of water).

(i) Maintenance and operation of specified infrastructure within or
within a specified distance from a mnatural wetland (including
vegetation clearance, earthworks or land disturbance, or the taking,
use, damming or discharge of water) is a permitted activity subject to
certain conditions provided for in regulations 46 and 55. If those
conditions are not complied with, maintenance and operation
becomes a restricted discretionary activity.

(b) "Reclamation" of the bed of any tiver is a discretionary activity (tegulation
57). "Reclamation" is defined with reference to the National Planning
Standards as the manmade formation of permanent dry land by the
positioning of material into or onto any part of a river (with certain
exclusions). Project activities that involve the loss of streams require a
resource consent under this regulation.

() The placement and use of culverts or weits are permitted activities,
subject to compliance with conditions (regulations 70 or 72). Culverts or
weirs that do not comply with those conditions have a discretionary
activity status (regulations 71 or 73). In addition, regulations 62, 63, 64
and 69 create additional requirements that must be provided for by the
conditions of consent for culverts or weits as follows:

(i) Regulations 62, 63 and 64 requite certain information to be provided
to the relevant regional council within 20 working days after any
culvert or weir has been constructed as a condition of consent.

() Regulation 69 requires a resource consent granted for the
consttuction of any culvert or weir to impose conditions that require
monitoring, and maintenance of the structure in the manner set out
in the Regulation. '

43, The application before this Court is for all resource consents required for the
Project under the regional rules noted therein, and any other rules which may
apply to the Project, even if not specifically noted. The resource consents
specifically applied for are for such activities as earthworks, works in
watercourses, the taking and use of water, discharges to air, land and water,
and disturbing contaminated land. The resource consents were bundled with
an overall activity status of discretionary.
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44. All the relevant activities within the NES Freshwater have been incorporated
within the consents for the Project sought to date and before the Coutt. The
AFEL, supplementary reports and evidence on behalf of Waka Kotahi has
comprehensively addressed these matters. In particular, agreement has been
reached with the Councils and the Department of Consetvation as to the
conditions and the application of the mitigation hierarchy in this case.

45. The Project complies with the provisions of the NES Freshwater and the
Court can grant any resource consents required under the NES Freshwater.
None of the regulations that impose a non-complying activity status apply to
the Project. The applicable regulations impose, at most, a disctetionary activity
status; the same activity status that the bundled resource consents were
assessed under by the Court during the heating and in its interim decision.

46. Therefore, on the basis of the extensive evidence and matetial before the
Coutt, Waka Kotahi seeks that the Court confirm that, to the extent necessary,
resource consent is granted under the following regulations of the NES
Freshwater:

(a) Regulation 45: Construction of specified infrastructure.
(b) Regulation 57: Reclamation of the bed of tivers.

(¢) Regulation 71: Placement and use of culverts.

(d) Regulation 73: Placement and use of weits.

47. As noted above, regulations 62, 63, 64 and 69 create additional requitements
that must be provided for by the conditions of consent for culverts or weirs.

48. The amended conditions in Appendix 1 include provision for these
requirements as follows:

(a) GEN.24(b)(iii), DAM.7, TCV.9 and PCV.10 have been amended to
require monitoring and maintenance of culverts and weits to be carried
out in a way that meets the requirements of regulation 69. This
requirement is also reflected in Schedule 1 to the conditions in relation to
the Freshwater Management Plan.

(b) TCV.9A and PCV.11A have been added to ensure the information
requirements in respect of culverts under regulation 62(3) and 63(3) are
complied with.

() DAM.8 has been added to ensure the information requirements in
respect of weirs under regulation 62(3) and 64(3) are complied with.

[51]  For the purposes of this decision, we have accepted that the Transport Agency’s
identification of the provisions of the NES that are relevant to the Project is correct.
There is nothing obviously to the contrary that stands out in our perusal of the
regulations. We accept the proposition advanced in the Westfield NZ Limited v Upper Hutt

City Counci/ case that it is for the consent authority to classify activities by reference to
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relevant rules, and we have had regard to the provisions of s 88A.2> We note the
provisions of s 88A of the Act to the extent that they are relevant, and note that under
the Regional Plan the Transport Agency’s applications have been treated as discretionary

activities.

[52] We are concerned by the proposition contained in the Transport Agency’s
memorandum that, as the Project complies with the provisions of the NES Freshwater,
the Court can grant any resource consents requited under that document. Counsel
submitted that none of the regulations imposing a non-complying activity status apply to
the Project. They impose at most a discretionary activity status; the same status under
which the bundled resoutce consents were assessed during the hearing and in our intetim
decision. It sought, therefore, that resource consents be granted under the following

regulations: Regulations 45, 57, 71 and 73.

[53] We do not consider that it is possible in a jutisdictional sense to grant consent for
an activity for which no consent was required as at the date the resource consent
application was filed, notwithstanding the reference in the AEE to the application being
for all resource consents required for the Project under the regional rules noted and any

other rules which may apply to the Project even if not specifically noted.

[54] We conclude that, for there to have been a valid application for the consents
required in the NES Freshwater (being other regulations), the application documents
must have assessed the proposal against the relevant provisions of those regulations. It
has not done so in this case as the NES Freshwater was not in existence at the time the
application was filed. For these reasons we do not consider that the Court has jurisdiction
to grant any further consent (assuming that further consents are, in fact, needed — we
have not undertaken an independent assessment of that) required under the NES
Freshwater. Further, we do not consider that it is appropriate to amend the conditions
to address NES Regulations — the Regulations requite compliance with certain matters

not explored with the Court during the hearing.

25 Westfield NZ Limited v Upper Hutr City Couneil (2000) 6 ELRNZ 335 (EnvC).
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Conditions

[55] We received a final set of proposed conditions from the Transport Agency. We
were initially concerned at the way in which management plans were proposed to be dealt
with in the conditions, and asked that the Agency address those concerns. That has now
occurred, with a final set of NOR conditions having been filed on 29 September 2020
and a final set of Regional Council consent conditions filed on 27 October 2020.

[56]  The parties were given an oppotrtunity to comment on those final conditions.

[57] In a memorandum dated 27 October 2020 from the Transport Agency, Te
Rananga, Director-General of Conservation, Taranaki Regional Council and New
Plymouth District Council, those parties indicated theit support for a final set of Taranaki
Regional Council conditions (with some minor amendments) and for the designations
conditions. The only parties who have issues with the conditions are the Poutama /

Pascoe parties. Royal Forest & Bird Protection Society of New Zealand Incorporated

did not raise any issues.

[58] Poutama / Pascoes are concerned about:

(a) the removal of condition 5A (relating to the Pascoe land) from the Taranaki

Regional Council conditions;

(b) geotechnical matters;

(c) the removal of the lapse date from the conditions.

Condstion 5.A

[59]  The Pascoes ate concerned that the substance of Condition 5A, which had been
included also as part of the regional consents as GEN.GA, has been removed from the
regional consent conditions. It is clear to us that the condition has been removed from
the regional consents because the condition requites attention to land use matters only.
It sets out a process by which the Pascoes may relocate from their home either
temporarily or permanently. It seems to us that it is not appropriate that such condition

be replicated in the regional consents, as compliance with it is a matter for the New
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Plymouth District Council. The Pascoes have not lost anything as a result of its removal.

Geotechnical

[60] In theit memorandum dated 15 November 2020, Poutama/Pascoes advised that
they have asked Taranaki Regional Council for “further information regarding damage to
the Mangapepeke wetland by NZTA earthworks cartied out during geotechnical
investigation entries. We have yet to receive a response”.2¢ In its memorandum dated 18
November 2020, the Agency responded. It said:?7
(@) The memorandum contends that drains present on the Mangapepeke Valley
floor are the result of “probably unconsented” drainage work cartied out by Waka
Kotahi as patt of geotechnical investigations. That is incotrect: the geotechnical
investigations catried out for the Project have not involved the digging of drains,

and the drains present on the valley floor wete not created by Waka I otahi or its
contractors.

[61] We accept that explanation, but note in any event that this matter is not relevant

to our assessment of the NOR and application for regional resource consents.

Drinking water supplies

[62]  An assertion is made by the Poutama/Pascoe appellants to the effect that the

Project will destroy the Pascoe whanau drinking water supplies, including the

Mangapepeke puna waiora.?

[63] The Agency responded.?’

The memorandum states that the Project will destroy the Pascoe’s drinking
supplies. However, counsel note that Mr Symmans addressed the impact of the
Project on groundwater (including springs) in Mangapepeke Valley in detail in his
evidence, concluding that “the Project will have [a] negligible effect on the
groundwater system”.

We accept that evidence.

26 21st Memotrandum for Poutama Kaitiaki Charitable Ttrust & D & T Pascoe in response to the
Minute of the Environment Court dated 9 November 2020, 15 November 2020, at paragraph
16.

27 Transport Agency memorandum dated 18 November 2020, at paragraph 4(a).

28 Poutama/Pascoe Memorandum dated 15 November 2020.

29 Transpott Agency memotrandum dated 18 November 2020, at paragraph 4(b).
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Lapse date

[64] 'There is no lapse date for the NOR specified in the NOR conditions. In their
memorandum, Poutama/Pascoes refet to a lapse ‘period for the designation of 10 years
proposed by the Commissioner in his decision on the NOR. They note that the Agency
appears to have removed that requirement and in the absence of a proposed lapse period
propose a standard five year lapse period.3° In their opening submissions to the Coutt,
Poutama/ Pascoes had argued that no lapse period would impose unreasonable

uncertainty on the Pascoe whanau for an indefimite amount of time.3!

[65]  In its opening submission to the Court, the Transport Agency submitted that as
the NOR is to vary an existing designation there is no statutory ability to impose a lapse
period. It argued thats 181(2) (which relates to alterations to existing designations) does

not incorporate s 184 which sets the lapse period for a designation.3?

[66]  The Court did not hear full argument on the matter of the lapse of the designation
and is therefore reluctant to determine the matter. We will not impose a lapse date on
the amended designation but in so doing are not endorsing the position of either party.
We note however that the project has a de facto lapse period given that a lapse date of 10

years has been imposed on the resource consents.

Conditions generally

[67] Poutama/Pascoes assert that the conditions and Project do not provide for the
cultural values, rights, responsibiliies and interests, including kaitiakitanga and
stewardship, of Poutama, including the Pascoe whanau. They assert that the conditions
actually seek to impose adverse cultural, including social effects, on Poutama including

the Pascoe whanau.

[68] We have addressed the cultural effects of the Project and the effects of the Project
on the Pascoes and others in our Interitn Decision and propose to say no more about

them here.

30 Poutama/Pascoe memorandum dated 15 November 2020, at paragraphs 48-49.
31 Poutama/Pascoe opening submissions dated 22 July 2019, at paragraph 57.
32 Transport Agency opening submissions dated 16 July 2020, at paragraph 251.
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[69]  Finally, Poutama/Pascoes maintain that any management plans, resoutce consent
and designation conditions need to be consistent with any potential Public Works Act
land agreement conditions. We consider that the conditions proposed to address the

effects of the proposal on landowners, including the Pascoes, are appropriate.

Outcome and Conditions

[70]  We are obliged to consider the relevant matters contained in ss 171 and 104 of
the Act. We identified those matters in our Interim Decision. At the beginning of this

decision we set out our findings on the core central issues (at paragraph [6]).

[71]  Fot completeness, we record that we identified and considered the relevant
provisions of the various instruments set out in s 171(1)(a)(1)-(iv) in paragraphs [391] —
[422] of our Interim Decision. Since out Intetitn Decision, the NES Freshwater and the
NPSFM 2020 have been promulgated and we have considered them in this decision. In
the Intetim Decision we noted that the effect of the Project on cultural values was a
significant issue in the hearing, and also that Te Runanga had not yet consented to the
Agency’s use and acquisition of its land for this Project. We have discussed developments

since then regarding cultural matters in this decision.

[72]  The determinative issue befote the Court arises pursuant to s 171(1)(b)(ii), namely
the effects of the designation and whether, here, there has been adequate consideration
of alternatives. In paragraphs [115] — [390] we addressed the effects of the designation
(and the resource consent applications) and determined that, save for Cultural effects, the

effects of the proposal will be appropriately addressed through conditions.

[73] Cultural effects have now been addressed to our satisfaction as outlined in

paragraph [12] of this Decision.

[74]  Finally, we had been concerned about whether the Agency’s fourth Project
Objective could. be fulfilled. We ate now satisfied that it can be fulfilled, given the
agreements reached between the Agency and Ngati Tama, and in light of our findings on

the other effects of the Proposal.
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[75]  The Agency is directed to delete the amendments to conditions made to address
the NES Freshwater (in accordance with our finding in paragraph [54] above). The Court
has identified some minor additional issues. The Agency is directed to address those
issues, set out in the attached Schedule. The Agency is to lodge an amended complete
set of NOR conditions, regional resource consent conditions and a full set of the latest
plans within 15 working days of the date of this decision. Upon receipt of same we will
formally issue approval to the resource consents and confirm the application in respect

of the NOR.

[76]  The appeals from Poutama Kaitiaki Charitable Trust and D & T Pascoe are
dismissed. Costs ate reserved against Poutama IKatiaki Charitable Trust. Any costs
applications to be made and responded to in accordance with clause 6.6 of the

Environment Court Practice Note 2014. Time limits to run from the date of issue of the

final decision.

For the Court:
o

I Ay

BP Dwyer ‘Z M Doogan v
Environment Judge Maori Land Court Judge
v
MJL Dickey ’ RM Bartlett
Environment Judge Environment Commissioner
V/\'é A, "
DJ Bunting

Environment Commissioner



Schedule

141

32

Designation Conditions:

iv.

vi.

viil.

Table of contents — Construction Environmental Management Plan — should
this row refer to conditions “16 — 18B” (rather than “16 — 187)?

Table of contents — Schedule 5 — should the reference to GEN.GA(e)(1v)(3)
instead be to Condition 5A of the designation conditions?

Glossary — the “CTMP” definition is repeated.

Condition 1 — should “Ecological and Landscape Management Plan” be
“Ecology and Landscape Management Plan » (see Glossary and other

conditions, e.g. condition 8).

Condition 5A — advice note — the equivalent condition is no longer in the

project resoutce consents conditions. The advice note will need amendment.

Condition 6(b)(ii) — should “level of urgency 1s” instead be “level of urgency

m,’p

Heading above Condition 25. Should “Landscape and Environmental Design

Framework” instead read “Landscape and Envitonment Design Framework”

(see Glossary)?
Condition 28A(b) — delete the second sentence as this repeats the first.

Condition 29A(e) — includes the wording “with any amendments deemed
necessaty to Conditions 30(a) to (f)”. Is it intended that Conditions 30(a) to (f)
themselves could be amended using the process set out in conditions? Should
this refer to PMA locations in Condition 29A(d) are amended, not the

conditions?

Condition 30(dd) — refers to “bat peer reviewer” but this person has alteady
been identified (in Condition 30(d)) as the “independent peer reviewer”.

Condition 33(a)(ii)(2) — should the reference here to Condition 29(d)(1) instead
be to Condition 29(d)(ii)?

Condition 43 — the last paragraph starts with the words “Upon receipt of the
notice of under...”. Should this instead be “Upon receipt of the notice under

.P
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xiil. Schedule 1 — paragraph 2(n) begins “Provision to undetrtaken post-

construction ...”. Should this instead read “Provision to undertake post-

construction ...”?

2

xiv. Schedule 1 — paragraph 3(b)(i1) begins “all other trees that are 280 cm ...”.
Condition 29(c)()(1) refers to “trees greater than 80cm”. Is there an
inconsistency between Condition 29 and Schedule 1?

xv. Schedule 1 — paragraph 8(b) — should “relocated it at predetermined release

sites” mstead be “relocate it at predetermined telease sites”?

xvi. Schedule 1 — paragraph 9(d) refers to non-detection in the “planting” areas of
pest plants and pest animals. Paragraph 7 in Schedule 1 contains non-zero
levels of pest animal detection. What is the relationship between the “planting
area” referred to in paragraph 9(d) and the PMA in paragraph 7?

xvil. There is an attachment to conditions, inserted after Schedule 5, relating to the

2.3

CLMP. In paragraph 1B —should “Consent Holders’s” be “Consent
Holder’s”?

Regional Resource Consent Conditions:

i Table of contents — should the row referring to the Construction Environmental

Management Plan refer to “GEN.19 — 21B” instead of “GEN.19 — 2177

i. Table of contents — should the row for the “Ecology and Landscape
Management Plan” refer to “GEN.22 — 26” and new rows be created for

Conditions GEN.27 and GEN.28 (as they have separate headings)?
fii.  Glossary — “Construction Traffic Management Plan” is listed twice.

iv. Glossary — the definition of PMA should probably make it clear that the

conditions referred in that definition are the Designation Conditions.

v. Condition GEN.1 — should “Ecological and Landscape Management Plan” be
“Ecology and Landscape Management Plan” (see Glossary)?

vi. New Condition GEN.5(a) — should this be numbetred “GEN.5A”? Numbeting
it GEN.5(a) and then inserting a paragraph (a) into Condition 5(a) could lead to
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confusion.

Condition GEN.14(g) refers to Condition 17. Is this a reference to Condition

17 in the Designation conditions, or a reference to Condition GEN.17?

i. Condition GEN.18 — refers (after para (g)) to Condition 18B. Is this the correct

referencer
Condition GEN.23A(e) — the phrase “shall not commence” is repeated.

Condition GEN.24(a)(i1)(4) —refers to Condition 24(a)(i1)(2) and (3). Should this
be a reference to Condition GEN.24(a)(ii)(2) and (3)?

Condition SED.7, aftet paragtaph (h), refers to Condition GEN.12. Condition
GEN.12 is a blank condition.

Condition SED.11, after paragraph (e) refers to “Conditions (b)”. Should this
be “Condition (b)”?

. Condition SED.11 (g) begins “Any exceedance on ...”. Should this be “Any

exceedance of ...”?

. Condition TCV.3 — should “details on the location” be “details of the location’?

Conditions BRG.1 — 5 (Mimi River) and BRG.1, 2, 3A and 5 (Mangapepeke
Stream). The Mangapepeke Stream conditions appear to be repeats of
Conditions BRG.1, 2, 3, and 5 of the Mimi River conditions. Should the
Mangapepeke Stream conditions be renumbered (BRG.6 — 9), or alternatively
refer to the Mimi River conditions and simply say that Mimi River Conditions
BRG.1, 2, 3 and 5 apply to the Mangapepeke Stream bridge (tather than
repeating the Mimi River conditions with different numbers)?

Schedule 1 - see the suggestions regarding Schedule 1 to the Designation

Conditions.

xvil. Delete Schedule 2 (the Pascoe Farm plan). As Condition GEN.6A is deleted,

there seems no need to retain Schedule 2 in these conditions.
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[1] lan and Michelle Costello (the Costellos) and Michael Duggan and Julie
Rogers (the plaintiffs) own neighbouring properties at Titirangi. The properties

share a common boundary. The plaintiffs’ site sits above the Costellos’ property.

[2] On 26 August 2016 Auckland Council (the Council) granted the Costellos
resource consent for construction of a residential dwelling on their property. The
consent was granted on a non-notified basis. The plaintiffs seek judicial review of

the Council’s decisions.

Background

[3] In July 2015 the Costellos obtained land use consent for the construction of a
residential dwelling and associated earthworks at their property at 19-25 Rangiwai
Road (the first consent). The Costellos did not action the first consent. Then in May
2016 the plaintiffs bought 15 Rangiwai Road.

[4] On 29 June 2016 the Costellos lodged an application for resource consent for
a differently designed residential dwelling, together with associated earthworks
(including the removal of protected trees). The proposal again required land use

consent.

[5] On 19 July 2016 the Council sought further information in relation to the
second application. The Costellos responded on 21 and 22 July 2016.

[6] On 19 August 2016 the Council notified its decisions on the recommendation
of the Independent Hearings Panel. As a consequence the Proposed Auckland
Unitary Plan decisions version (PAUP DV) took effect. It replaced the Proposed
Auckland Unitary Plan notified version (PAUP NV). The Council granted the

Costellos a second consent on 26 August 2016.

[7] The Costellos commenced their building project relying on the second
consent. On 29 August and 1 September the plaintiffs complained to the Council
about what they regarded as unlawful tree clearance. On 16 September 2016 the

PAUP DV became operative in part.
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[8] The plaintiffs issued these proceedings on 8 December 2016 having

previously indicated they intended to challenge the second consent.

The decisions in issue

[9] On 26 August 2016 James Dowding, the Council’s team leader, Resource

Consents — West, made two decisions under delegated authority on behalf of the

Council:
@) a decision to deal with the consent application on a non notified basis
(the natification decision); and
(b) a decision to grant the resource consent subject to conditions (the
substantive decision).
Plaintiffs’ challenge

[10] The plaintiffs challenge both the notification and substantive decisions. They

raise the following arguments:

(@)

(b)

(©)

(d)

scope — lack of jurisdiction;

the Council had regard to irrelevant considerations, namely the PAUP
NV;

the Council had regard to irrelevant matters, failed to take into
account relevant matters, applied the wrong legal test or otherwise

acted unreasonably in relation to the notification decision; and

the Council had regard to irrelevant matters, failed to take into
account relevant matters, applied the wrong legal test or otherwise

acted unreasonably in relation to the substantive decision.
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[18] Other relevant provisions of the PAUP DV became operative on resolution of
the appeals, such as the yard rules for Titirangi Laingholm which were resolved

following a later decision of the Environment Court.?

[19] In addition to the PAUP NV and PAUP DV the Waitakere Ranges Heritage
Area Act 2008 (WRHA Act) is also relevant to this proceeding. The purpose of the
WRHA Act is to recognise the national, regional and local significance of the
Waitakere Ranges Heritage Area (WRHA) and to promote the protection and
enhancement of its heritage features for present and future generations.® The Act
identifies a range of features that contribute to the national significance of the

WRHA and articulates the objectives of establishing and maintaining that area.

First cause of action — scope and jurisdiction

[20] The first cause of action is in essence a claim that the decisions of the
Council were ultra vires. The plaintiffs say the Council had no jurisdiction to grant
the second consent under the PAUP DV as the Costellos had not applied for consent
under the PAUP DV. They say that in granting the consent the Council went beyond

the scope of the Costellos’ application.

[21] Mr Enright submitted that a consent authority cannot grant a consent to an
application not applied for.)® He argued that consent was required for breach of
PAUP DV rules triggered from 19 August 2016 so that a fresh application was
required. As no fresh application was sought the Costellos have unlawfully

commenced construction and carried out unauthorised earthworks.

[22] Mr Enright submitted that there was an important shift in the planning
framework between the date of the application for the resource consent on 29 June
2016 and the date of the decision of 26 August 2016. Prior to 19 August 2016 only
four issues engaged the PAUP NV rules:

€)) earthworks exceeding permitted levels of 250 m?3 and 500 m2 metres;

8 Lenihan v Auckland Council [2017] NZEnvC 22 at [14].

®  Waitakere Ranges Heritage Area Act 2008, s 3.

10 Wellington City Council v Milburn New Zealand Ltd EnvC Wellington W118/98, 17 December
1998.
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(b)  earthworks within a defined significant ecological area;

(© vegetation alteration and removal;

(d) impervious areas within a stormwater management area.

[23] However, from 19 August 2016, when the PAUP DV had interim legal effect,

additional provisions (both in policies and rules) were triggered for:

@ Ridgeline Protection Overlay; and

(b) Large Lot Zone.

[24] It is common ground that both the Costellos’ and the plaintiffs’ properties are
subject to Ridgeline Protection Overlay under the PAUP DV and are subject to ss 7
and 8 of the WRHA Act. As a result the overall status of the application under the
PAUP DV was non-complying.

[25] Mr Enright submitted that the Council’s incorrect approach was reflected in
an email to the applicant of 19 August 2016:

Thank you for your email and sorry for the continued delay in issuing your
consent. Unfortunately, when the consent was reviewed by the Team Leader
he noticed that the application hadn’t been sent to the Local Board, which it
should have been. 1 sent it to them straight away and asked for their
comments as soon as possible, so once | receive their comments | will be
able to grant the consent. This may not be today, in which case the Unitary
Plan will take legal effect tonight and I will then need to undertake a further
assessment of your proposal against the rules of the new plan as well as the
current plan, however it shouldn’t be too much additional work.

[26] Mr Enright also relied upon the following passage from the Council’s
Proposed Auckland Unitary Plan: FAQs — Development rights and resource

consents: !

When a rule in a proposed plan has legal effect, this means you need to
comply with that rule, or seek consent to breach / infringe it. Consent will
also need to be obtained under any rule in a legacy operative plan.

1 Proposed Auckland Unitary Plan: FAQs — Development rights and resource consents (Auckland

Council, 22 July 2016).
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Later in the document under the heading “Resource Consents” the guidance note

says:

[27]

If I lodge my resource consent application before 19 August 2016, will it
only be assessed against the operative legacy plan rules?

The key factor is if your application is decided before 19 August 2016. In
that case, it will be assessed against legacy plan rules (and those rules in the
PAUP Notified Version with immediate legal effect). Any resource consent
that is decided on, and issued, after 19 August 2016 will need to be assessed
against the provisions in legacy plans and any PAUP Decisions \ersion
provisions relevant to the proposal.

Legally, the Council, as consent authority, must have regard to relevant
provisions of legacy plans and proposed plans, when making decisions on
applications, in accordance with the RMA.

If | apply for a resource consent before the PAUP Decisions \ersion is
released, but the consent hasn't been decided on and issued, will I need to
apply for other consents?

You may do. As a result of certain provisions in the RMA, the Council is
required to also have regard to any relevant provisions of a proposed plan
when considering an application for resource consent. This may trigger a
need to apply for consent under rules that form part of the PAUP Decisions
\ersion, as they have legal effect from the date of their release.

However, the ‘activity status’ of your consent is protected to what applied at
the time of the application being accepted for processing. For example, if at
the time of your application being lodged, the overall activity status was
‘discretionary’ and the PAUP Decisions Version introduced a relevant rule
that the proposal was considered ‘non-complying’, the overall status would
remain as ‘discretionary’. You will still need to apply for the additional
infringement / reason for consent, but the overall activity status would not be
altered.

On Mr Enright’s submission where, as in the present case, there was a change

from requiring a consent for discretionary activities to requiring a consent for a non-

complying activity the application would in all cases have to be declined or not dealt

with and the applicants required to make a fresh application for resource consent.

[28]

The fundamental flaw in the plaintiffs’ argument is that it overlooks the

nature of the consent applied for. Consents granted under the relevant provisions of

the RMA authorise activities, in this case land use. They do not authorise breaches

of rules.
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situation where other resource consents may be required. In the present case the
resource consent required was a land use consent. That did not change. No further
consents were required. As noted earlier, a resource consent authorises an activity.

It does not authorise a breach of a particular rule.*®

[38] I reject the suggestion that the Council did not have jurisdiction to determine
the applications or that its decision to proceed with the application for land use
consent after 19 August 2016 without requiring further consents was somehow ultra

vires or outside scope.

Second cause of action — irrelevant considerations

[39] The plaintiffs challenge the Council’s reference to the PAUP NV in its
notification and substantive decisions and say that by doing so the Council took into

account irrelevant considerations.

[40] Mr Enright submitted that from 19 August 2016 the PAUP NV was only
relevant to determining the activity status under s 88A RMA but was otherwise
irrelevant to the subsequent decisions on notification and approval. He then
submitted that by referring to the PAUP NV the Council had regard to irrelevant
considerations as there were material differences between the PAUP NV and the
PAUP DV.

[41] Mr Enright pointed to passages from the consent decision which he argued
suggested Mr Dowding wrongly had regard to the PAUP NV. Mr Enright submitted
that Mr Dowding’s evidence that the PAUP NV was only relied on to establish
activity status under s 88A and not for any other purpose could be contrasted with
the decision itself, which referred to the consents sought under the PAUP NV. He
then submitted the error was compounded at para 6 of the substantive decision which
stated:

6. Under the PAUP, district land use consent is required in respect of
earthworks and regional land use consent is required in respect of
earthworks within the SEA, vegetation removal within the SEA and
creation of impermeable surfaces within a Stormwater Management

6 Arapata Trust Ltd v Auckland Council [2016] NZEnvC 236.



155

Area being a SMAF 2. ... For these reasons the proposed
development is acceptable in the context of the “emerging PAUP”.

[42] Mr Enright argued that the reference in para 6 to the PAUP was a reference to
the PAUP NV.

[43] Mr Enright’s submission that Mr Dowding wrongly had regard to the PAUP
NV, instead of the PAUP DV, is inconsistent with the text of the decisions and the

context in which they were delivered.

[44] In the notification decision, Mr Dowding said:

Since the application was lodged, the council notified the PAUP DV on 19
August 2016. This replaces the PAUP Notified Version (PAUP NV). While
this application is afforded the same activity status as when it was lodged
(see s88A), resource consent(s) are required under the PAUP DV for the
following reasons: ...

[45] Given that express statement it is not arguable that Mr Dowding was other
than fully aware when he made the notification decision that the PAUP DV had
replaced the PAUP NV.

[46] The substantive decision was made on the same day as the notification
decision. It strains credibility to suggest that Mr Dowding was not aware when
making the substantive decision that the provisions of the PAUP NV had been

replaced by the PAUP DV given the clear statement in the notification decision.

[47] Further, para 6 of the substantive decision is readily open to the interpretation
that it referred to the PAUP DV. Having regard to the preceding parts of the decision
which identified the district land use under the PAUP DV and the regional land use
required, it is entirely consistent for the decision-maker to consider the effects of the
earthworks, vegetation removal and creation of the impermeable surfaces in relation
to the requirements of the PAUP DV. While the concept of an “emerging PAUP” as
referred to in para 6 has no particular legal status, given the stage the process was at
with the PAUP DV applicable but the plan not entirely operative at the time the

reference to the “emerging” PAUP is understandable.
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[48] Next, the text of the substantive decision demonstrates that Mr Dowding had
regard to particularly relevant new rules under the PAUP DV relating to the
Ridgeline Protection Overlay and Large Lot Zone rules. There are references in the
substantive decision which confirm consideration was given to the effect of both. It

is sufficient to refer to the following comments about the ridgelines:

The proposed development, which is located on a designated sensitive ridge,
will not compromise the inherent visual landscape qualities of the area, by
reason of the development’s sensitive design and siting; existing vegetation
to act as screening; lack of potential viewpoints where clear views of the
site can be achieved; and the greater dominance of other existing buildings
within the locality that would be more prominent than the proposed
dwelling.

[49] Astothe Large Lot Zone rules:

The effects relating to building coverage will be acceptable, by reason that
the proposed dwelling will be less visually dominant than that previously
proved by virtue of its sensitive design and appropriate use of materials of
differing textures and colours. In addition, the retention of the majority of
the quality vegetation on the site, and appropriate replanting, will ensure that
an appropriate balance is struck between the built form and vegetation.

And:

There are no concerns relating to the height in relation to boundary
infringement, given that the two storey element of the proposed dwelling
will be sited approximately 6.5m from the southern site boundary and the
existing dwelling at 17 Rangiwai Road is also set well back from the
boundary by approximately 14.5m. In addition, there is a strip of land
approximately 3m width that is within the ownership of 15 Rangiwai Road,
which provides further separation between site and the property at 17
Rangiwai Road. Daylight access to the proposed dwelling or adjoining sites
will not be compromised by the proposal. In addition, when viewed from
outside the site, an appropriate separation will be maintained between the
proposed dwelling and the existing dwelling on the adjacent site to ensure
that the built form within the locality will not be unduly dominant.

[50] Finally there is in any event the point Mr Whittington made that the
objectives and policies of the PAUP NV, while overtaken by those in the PAUP DV,
were not irrelevant in the sense of being an impermissible consideration. They may
well assist a planner to understand how a specific objective or policy evolved from
one version of a plan to another, or to inform the consideration of why the Council

accepted or rejected a particular submission.
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[51] The challenge to the decisions on the basis they took into account irrelevant

considerations, namely the provisions of the PAUP NV, cannot succeed.

The third and fourth causes of action — relevant and irrelevant considerations,
wrong legal test and unreasonableness in relation to both notification and
substantive decisions

[52] The plaintiffs challenge both the notification and substantive decisions on the
basis that the:

Council had regard to irrelevant matters, failed to consider relevant matters,
applied wrong legal test or otherwise acted unreasonably.

Particulars

@) Adverse effects to the environment will be or are likely to be more
than minor and adverse effects to adjacent properties are minor or
more than minor ...;

(b) Council failed to assess the relevant planning framework under the
decisions version ... which impacted the effects assessment;

(© Council failed to consider relevant heritage effects, including
impacts on s6(f) RMA,;

(d) Council failed to have “particular regard” to the purpose and
relevant objectives of the Waitakere Ranges Heritage Area Act;

(e) The existing resource consent should have been disregarded as
irrelevant consideration.

[53] In addition, in relation to the substantive decision, the plaintiffs also allege

the Council failed to consider and assess the PAUP DV provisions relating to the

protected ridgeline, large lot rules, heritage protection and WRHA Act.

Background - legal principles relating to notification

[54] Section 95A RMA provides for public notification of the consent application
to be at the consent authority’s discretion. The application must, however, be

notified in two circumstances:

@ If the Council decides (under s 95D) that the proposed activity will
have or is likely to have adverse effects on the environment that are

more than minor then the application must be publicly notified.
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Importantly for present purposes, s 95D provides that in determining
whether an activity will have or is likely to have adverse effects that
are more than minor the Council must disregard any effects on
persons who own or occupy any land adjacent to that land. The
plaintiffs and owners of other neighbouring properties fall into that

category.

(b) If the Council decides (under s 95B) that there is an affected person in
relation to the proposed activity then the consent authority must give
limited notification of the application to any affected person.*’ Section
95E confirms that a person is an affected person if the adverse effects

on them are minor or more than minor, but are not less than minor.

[55] In this case for the Council to form the view that the application did not need
to be notified the Council had to be satisfied that the adverse effects of the proposed
land use on the environment were not more than minor. In relation to the limited
notification decision the Council had to be satisfied that the adverse effects on the
plaintiffs (or any other person) were less than minor. In the event the Council,

through Mr Dowding concluded that the effects were less than minor in both cases.

Particular (a) — error in assessing adverse effects generally

[56] Mr Enright submitted that the landscape and natural character effects on the
sensitive ridgeline were the central issue in relation to public notification and the
grant of consent. He criticised the Council for failing to obtain expert landscape
input and failing to obtain a cross-sectional survey to indicate the level of impact on
affected persons at 15 Rangiwai Road and other neighbours. He also submitted that
the Council had failed to consider the relevant objectives and policies under the

PAUP DV and therefore failed to correctly evaluate the receiving environment.

[57] The last point can be dealt with briefly. As noted above, in his notification
decision Mr Dowding recorded at the outset the relevant zoning and precinct and

special features and overlays that were engaged by the PAUP DV. Mr Dowding then

Y Unless a rule or national environmental standard precludes limited notification of the

application: Resource Management Act 1991, s 95B(2).






