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BEFORE THE ENVIRONMENT COURT
I MUA | TE KOOTI TAIAO O AOTEAROA

Decision No. [2019] NZEnvC 42

IN THE MATTER of the Resource Management Act 1991

AND of appeals pursuant to clause 14 of the First
Schedule to the Act
BETWEEN ALLIANCE GROUP LIMTIED

(ENV-2016-CHC-112)

and other appeals listed in the schedule on
the last page

Appellants
AND OTAGO REGIONAL COUNCIL
Respondent
Court: Environment Judge J R Jackson
Hearing: In Chambers at Christchurch

Date of Decision: 15 March 2019

Date of Issue; 15 March 2019

PROCEDURAL DECISION

A Subject to Order [C], under section 279(1) and section 290 of the Resource
Management Act | direct that unless an application is made under [C] by 5 April
2019, the Otago Regional Council should by consent amend:

(1) Chapter 3 of the proposed Otage Regional Policy Statement as set out in

Schedute "A” to this decision; and

(2) The “Implementation and Glossary” as set out in Schedule "B".

Alliance Group Limited v Otago Regional Council
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B: | rule that;

(1) the parties have not responded to all the matters raised in the Minute of 31
August 2018; and

(2) prima facie the purpose of the Act is not achieved by the proposed Otago
Regional Policy Statement when read as a whole with the partly operative
RPS.

C. The court reserves leave for any party to apply to remedy any possible
defects, incompleteness or uncertainty in the pORPS identified in the Minute

of 31 August 2018 or raised in the Reasons below either by:

(1) amending prbposed Chapter 3; or
(2) by directions under section 293 of the Act.

D: | direct that by Friday 29 March 2019 the Council must lodge a memorandum
advising whether there are any outstanding matters in relation to the proposed

Otago Regional Policy Statement.
REASONS
[ntroduction

[1] On 6 July 2018 the Otago Regional Council ("ORC") lodged a consent
memorandum with the Registrar about Chapter 3 of the proposed Otago Regional Policy

Statement.

[2] In June and July 2018 the court issued consent orders in respect of Chapters 4

and 5 (subject to outstanding, unresolved appeals on Chapter 5).

(3] in a Minute dated 31 August 2018, | asked parties to consider (amongst other

matters) issues in relation to objectives 3.1 and 3.2 as well as policies 3.1.7 and 3.2.12(a).

[4] The ORC has responded on some matters (and raised a further issue) in
memoranda dated 28 September 2018, 19 November 2018 and 11 January 2019 but has
simply omitted to act on others in the Minute of 31 August 2018.
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[5] Despite that, it seems that the ORC has slightly jumped the gun. On 12
December 2018, the ORC approved part of the proposed Regional Policy Statement to
become operative from 14 January 2019. From this point | will refer to the partly operative
regional policy statement as “the PORPS” and the proposed regional policy statement as
“the pORPS”, and both together as “the RPS”. | emphasise that a Regional Council is

entitled to do that, but wish to record that it may have created other problems for itself.
Unresolved issues

Relationship between the chapters of the RPS

[6] The main issue is the relationship between the chapters of the pORPS as raised
in [23] and [24] of the court's Minute of 31 August 2018 and not responded to.

[7] The issue is of some importance given that {operative) objective OS 3 is that
"sufficient land is managed and protected for economic production”. To achieve the
purpose of the RMA this would at first sight need to be subject ([ tentatively assume) to
the “bottom lines” required by (infer alia) section 8 RMA as particularised in Chapter 3 of
the PORPS. The court suggested, in [5] of the 31 August 2018 Minute, an answer to this
issue (but it is not a very robust solution since it relies on an explanation rather than an

amended objective).

(8] The court is aware of the two sentences in Part A (page 9 of the partly operative
ORPS) which state: "All provisions of the RPS must be considered together. The
cutcomes interrefate, and no hierarchy exists between them”. However, “considering”
provisions together is not the same as "achieving objectives at the same time”, which is
what (it appears) is required under section 5 of the Act and under the NZCPS. The
difficulty is that an objective or policy which merely needs to be considered may be
rejected whereas the “bottom-lines” in section 52(b) and section 66(c) for example need
to be achieved. It seems to me that on its face the RPS does not achieve the purpose of
the Act.

91 Also, Chapter 3 seems to equate all values in sections 5 and 6 (except for section

6(e) which has its own chapter). The various differences in approach in section 6 RMA
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— having regard to appropriateness in some cases, significance in others —is not reflected

in the policies of the RPS.

Other issues raised in the Minute of 31 August 2018

[10] The parties do not appear to have answered the court's other queries in its Minute
of 31 August 2018. In particular (referring to the relevant paragraphs of that Minute):

. [7] soil values (policy 3.1.7); and
. [8] to [11] surf breaks.

The explanation in the ORC memorandum of 11 January 2019

[11]  Inits 11 January 2019 memocrandum the ORC spent about nine pages explaining
policy 5.4.8(2).

[12] | do not understand the explanation and | still do not understand the policy.
However, my current intention is to approve the policy, noting my concern that uncertainty

in the policy may need to allow resort to Part 2 of the Act in difficult cases.

Qutstanding values of ONLs

[13] |raise a question about the vires of these policies. The most relevant policies in
the proposed RPS are contained in the consent memorandum {"cm”) of the parties to
appeals on that document. | quote the marked-up version along with the decisions
version ("dv”) policies that were appealed but eventually unchanged from the dv. The

policies are:

{dv) Policy 3.2.3 ldentifying outstanding natural features, landscapes and seascapes
ldentify areas and values of cutstanding natural features, landscapes and seascapes, using
the attributes in Schedule 3.

(cm) Policy 3.2.4 Managing outstanding natural features, landscapes and seascapes

Protect, enhance and or restore outstanding natural features, landscapes and seascapes,
by all of the following:
a) In the coastal environment, avoiding adverse effects on the outstanding values of the

natural feature, landscape or seascape;
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ba)  Avoidingadverse-effestson Beyond the coastal environment, maintaining those the
cutstanding values which—sertribute—to—the—significance of the nalural feature,
landscape or seascape;

de} Encouraging enhancement of those areas and values whish that contribute to the

significance of the natural feature, landscape or seascape.

(dv) Policy 3.2.5 ldentifying highly valued natural features, landscapes and seascapes
Identify natural features, landscapes and seascapes, which are highly valued for their
contribution to the amenity or quality of the environment but which are not outstanding, using
the atfributes in Schedule 3.

{cm) Policy 3.2.6 Managing highly valued natural features, landscapes and seascapes
Pretest Maintain or enhance highly valued natural features, landscapes and seascapes by
all of the following:

a) Avoiding significant adverse effects on those values whish that contribute to the high

value of the natural feature, landscape or seascape ;

b) Avoiding, remedying or mitigating other adverse effects ;

ce} Encouraging enhancement of those values which_that contribute to the high value of

the natural feature, landscape or seascape.

The issue relates to policy 3.2.4 on outstanding natural landscapes (“ONLs"} and
features. This policy does not protect ONLs in themselves but their "outstanding values”.
That immediately raises a question® about how the "outstanding values” of an ONL can
he isolated and whether they should be. | would have preferred submissions on the
legality and/or completeness/certainty of this policy. It seems to me that an outstanding

... "landscape” under the RMA may be more than the sum of its values.

Are there other outstanding issues?

1 [ am indebted to my colleague Judge Hassan for asking this question {in proceedings on the proposed
Queenstown Lakes District Plan).




006

6
[14] Finally, the outstanding consent memoranda that were on hold and are now being
{provisionally) resolved by the court are ‘Chapter 3’ and ‘Implementation and Glossary’.
The Council needs to advise the court if there are further outstanding topics (other than
those awaiting decisions). For example an asterisk to the PORPS refers to various

methods still being subject to challenge.

[15] 1 also note that, the Council's 11 January 2019 memorandum confirmed the final
wording of objective 3.1. This memorandum was not, however, signed by all the parties.
The Council confirmed that all parties who had an interest in Chapter 3 were consulted
but | will reserve leave for any party to advise the court if they have any issues with the

final wording.

Reservation of leave

[16] | will reserve leave for any party to apply further if they wish to resolve any one

or more of the issues raised above.

[17] | should add that | do not wish to be seen as encouraging {or discouraging)
applicaticns under the leave reserved in Order [C]. Even if parties consider after reading
this decision that the RPS is incomplete, or uncertain {or possibly illegal) in parts, they
may prefer to raise these issues in the future in more focused cases where the alleged
defect is squarely before the relevant local authority or the courts. Indeed that may be a
preferable course of action. However fairness to parties who have not had the time to
think abcut these issues, or the expertise to guide them, requires that | reserve such

leave.

For the court;

J R “ackson
Envitonment Judge
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DEVELOPMENTS LIMITED
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CLUTHA DISTRICT COUNCIL
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DARBY PLANNING LP
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DUNEDIN CITY COUNCIL
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ENVIRONMENTAL DEFENCE
SOCIETY INCORPORATED
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LIMITED
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OTAGO WATER RESOURCE USERS

GROUP
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PIONEER ENERGY LIMITED
(ENV-2016-CHC-121)

PORT OTAGO LIMITED
(ENV-2016-CHC-86)

QUEENSTOWN AIRPORT
CORPORATION LIMITED

{(ENV-2016-CHC-117)
RAVENSDOWN LIMITED
(ENV-2016-CHC-85)

REAL JOURNEYS LIMITED

(ENV-2016-CHC-109)

REMARKABLES PARK LIMITED AND

QUEENSTOWN PARK LIMITED
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ROYAL FOREST AND BIRD
PROTECTION SOCIETY OF NEW
ZEALAND INCORPORATED
(ENV-2016-CHC-102)

TRANSPOWER NEW ZEALAND
LIMITED

(ENV-2016-CHC-113)
TRUSTPOWER LIMITED

(ENV-2016-CHC-82)

WISE RESPONSE INCORPORATED

(ENV-2016-CHC-106)
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SCHEDULE A

PART B Chapter 3 Otago has high quality natural resources and ecosystems

People and communities need to sustainably—The-sustairable management—of the

environment..-ipsfuding-safeguarding-Safequarding the life-supporting capacity of natural
resources and recognising the intrinsic values of ecosystems—s are essential to provide

for the current and future wellbeing of people and communities.

The economy, particularly primary production, tourism, and mineral and petroleum
exploration and extraction, strongly relies on the quantity and quality of natural resources
and the ecosystem services they provide.

This chapter begins with the recognition and maintenance of alf natural resources. The
second part focuses on the identification, protection, and enhancement of natural
resources that are nationally or regionally important. This chapter is not concerned with
sustaining mineral resources for future generations.

Objective 3.1  The values (including intrinsic values) of ecosystems and natural
resources are recognised; and maintained, and/or enhanced
where degraded

Policy 3.1.1 Fresh water
Safeguard the life-supporting capacity of fresh water and manage fresh water to.

a) __ Maintain good quality water and enhance water quality where it is degraded,
including for:

i. Important recreation values, including contact recreation: and

il Existing drinking and stock water supplies;

b) Maintain or enhance aquatic:

i Ecosystem heaith;

i, Indigenous habitats; and,

it Indigenous species and their migratory patterns.

c) Avoid aguifer compaction and seawater intrusion;

d) Maintain or enhance, as far as practicable:

i Natural functioning of rivers, lakes, and wellands,_their riparian margins,
and aquifers;

Ji. Coastal values supported by fresh water;

i The habitat of trout and salmon unless detrimental to indigenous biological
diversity; and

v, Amenity and landscape values of rivers, lakes, and wetlands;

e) Control the adverse effects of pest species, prevent their introduction and reduce
their spread;

f) Avoid _remedy or mitiqate the adverse effects of natural hazards,_ including flooding
and erosion; and,

gq)  Avoid_remedy or mitigate adverse effects on existing infrastructure that is reliant
on fresh water.
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Policy 3.1.2 Beds of rivers, lakes, wetlands, and their margins

Manage the beds of rivers, fakes. wetlands, their margins, and riparian vegetation to:

a)  Safequard the life supporting capacity of fresh water;

b)  Maintain good guality water, or enhance it where it has been degraded:;

c)  Maintain or enhance bank stability;

d}  Maintain or enhance ecosystem health and indigenous biological diversity

e)  Maintain or enhance, as far as practicable:
f. Their natural functioning and character, and
i Amenity values;

f) Control the adverse effects of pest species, prevent their infroduction and reduce
their spread; and,

g)  Avoid, remedy or mitigate the adverse effects of natural hazards, including flooding

and erosion.




Method 3:  Regional Plans

Method 3.1.3, Method 3.1.13
Method 4:  City and District Plans

Method 4.1.3, Method 4.1.15
Method 6 : Non RMA Strategies and Plans

Method 6.7

Policy 3.1.3 Water allocation and use
Manage the allocation and use of fresh water by undertaking all of the following.

a) Recognising and providing for the socfal and economic benefits of sustainable
water use;

b)  Avoiding over-aflocation, and phasing out existing over-allocation, resulting from
takes and discharges;

¢)  Ensure Ensuring the efficient allocation and use of water by-undertaking-ait-of the
al)  Requiring that the velume-of water allocated does not exceed what is
necessary for its efficient use;

bii)  Encouraging the development or upgrade of infrastructure that increases
use efficiency; -

ifi. Providing for temporary dewatering aclivities necessary for construction or
maintenance.

Policy 3.1.4 Water shortage
Manage for water shortage by undertaking all of the following:

a) Encouraging land management that improves moisture capture, infiltration, and
soil moisture holding capacity.

ba} Encouraging collective coordination and rationing of the take and use of watei
when river flows or aquifer levels are lowering, to avoid breaching any minimum
flow or aquifer level restriction to optimise use of water avaifable for taking;

ch) Providing forEnsetraging water harvesting and storage, subject to allocation limits
and flow management, to reduce demand on water bodies during periods of low
flows.

Policy 3.1.5 Coastal water
Manage coastal water to.

aj Maintain coastal water quality or enhance it where it has been deqgraded;

b) Maintain healthy coastal ecosystems, the range of indigenous habitats provided by
the coastal marine area, and the migratory patterns of indigenous coastal water
species or enhance these values where they have been degraded:

c) Maintain or enhance important recreation values;
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d) Maintain or enhance, as far as practicable:

i Coastal values; and

il The habitats provided by the coastal marine area for trout and salmon
unless detrimental to indigenous biological diversity,

e) Control the adverse effects of pest species, prevent their introduction and reduce

their spread.

Policy 3.1.7 Soil values
Safequard the life-supporting capacity of soil and manage sail to:

a) Maintain or enhance as far as practicable

i Soll biclogical diversity;

if. Biological activity in soils:

jii. Soif function in the storage and cycling of water, nutrients, and other
elements through the biosphere:

iv. Soil function as a buffer or filter for contaminants resulting from human
acltivities, including aquifers at risk of leachate contamination;

v, Soil fertility where soil is used for primary production;

b) Where a) is not practicable, minimise adverse effects;

c) Recognise that urban and infrastructure development may result in loss of soil
values.

d) Control the adverse effects of pest species, prevent their introduction and reduce
their spread:

e) Retain the soil mantle where it acts as a repasitory of historic heritage objects
unless an archaeological authority has been obtained.




Policy 3.1.8 Soil erosion

Minimise soil erosion resulting from activities, by undertaking all of the following:

a)
b)
c)
d)

Using appropriate erosion controls and soil conservation methods;

Maintaining vegetative cover on erosion prone land;

Remediating land where significant soil erosion has occurred,

Encouraging activities that enhance soil retention.

Policy 3.1.9 Ecosystems and indigenous biological diversity

Manage ecosystems and indigenous biological diversity in terrestrial, freshwater and

marine environments to:

a) Maintain or enhance:
i Ecosystem health and indigenous biological diversity including habitats of
indigenous fauna,
il Biological diversity where the presence of exotic flora and fauna supports
indigenous biclogical diversity;
b) Maintain or enhance as far as practicable:
i Areas of predominantly indigenous vegetation;
if. Habitats of trout and salmon unfess detrimental to indigenous biological
diversity;
ifi.  Areas buffering or linking ecosystems;
¢} Recognise and provide for.
i Hydrological services, including the services provided by tall tussock
grassland:
ii. Natural resources and processes that support indigenous biglogical
diversity;
d) Control the adverse effects of pest species, prevent their infroduction and reduce

their spread.




Policy 3.1.10 Biodiversity in the coastal environment

Avoid significant adverse effects and avoid, remedy or mitigate other adverse effects of
activities on:

a)  Areas of predominantly indigenous veqetation in the coastal environment;

b} Habitats in the coastal environment that are important during the vulnerable life
stages of indigenous species;

c) Indigenous ecosystems and habitats that are only found in the coastal environment
and are particularly vulnerable to modification, including estuaries, lagoons,
coastal wellands, dunelands, interfidal zones, rocky reef systems, eelqrass and
saltmarsh;

d) Habitats of indigenous species in the coastal environment that are important for
recreational_commercial traditional or cultural purposes;

g) Habitats_including areas and routes, important to migratory species; and

f) Ecological corridors, and areas important for linking or maintaining biological
values identified under this policy.

Policy 3.1.1312 Environmental enhancement

Encourage, facilitate and support activities which that contribute to enhaneing the

resilience and enhancement of the natural environment, by-one-er-more-efthefollowing
where applicable:

a)  Improving water quality and quantity;
b}  Protecting or restoring habitat for indigenous species;
c)  Regenerating indigenous species;
d)  Mitigating natural hazards;
e)  Protecting or restoring wetlands;
f) Improving the health and resilience of:
i Ecosystems supporting indigenous biological diversity ;
if. Important ecosystem services, including pollination,
g)  Improving access to rivers, lakes, wetlands and their margins, and the coast;

h)  Buffering or linking ecosystems, habitats and areas of significance that contribute
to ecological corridors;

i) Controlling pest species.

Objective 3.2  Otago's significant and highly-valued natural resources are
identified; and protected, or enhanced where degraded

Issue:

Otago has significant and highly-valued natural resources. These include outstanding
natural features, landscapes, seascapes, indigenous biological diversity , water bodies
and soil, which all have intrinsic value and help to create the region’s identity and support
the region's wellbeing.
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These highly valued resources can become degraded if they are not adequately
protected from inappropriate subdivision, use and devefopment_and so deserve a
greater degree of recognition.

Resource degradation can adversely affect the social, cultural and economic wellbeing
of people and communities.

Policy 3.2.1 Identifying significant indigenous vegetation and habitats

Identify areas and values of significant indigenous vegetation and significant habitats of
indigenous fauna, using the attributes detaifed in Schedule 4.

Policy 3.2.2 Managing significant indigenous vegetation and habitats

Protect and enhance areas of significant indigenous vegetation and significant habitats
of indigenous fauna, by all of the following:

a) in the coastal environment, avoiding adverse effects on:

i The values that contribute to the area or habitat being significant;

ii. Indigenous taxa that are listed as threatened or at risk in the New Zealand
Threat Classification System lists:

il Taxa that are listed by the International Union for Conservation of Nature
and Natural Resources as threatened;

iv. Indigenous ecosystems and vegelation types that are threatened in the
coastal environment, or are naturally rare;

V. Habitats of indigenous species where the species are at the limit of their
natural range, or are naturally rare;

Vi, Areas contfaining nationally significant examples of indigenous community
types. and

vii.  Areas set aside for full or partial protection of indigenous biological diversity
under other legisiation;

Aveiding-adverse-effectsen Beyond the coastal environment, and in the coastal

environment in significant areas not captured by a) above, maintaining those
values that contribute to the area or habitat being significant;

®
AS)

Avoiding significant adverse effects on other values of the area or habitat;
Remedying when other adverse effects cannot be avoided,;

Mitigating when other adverse effects cannot be avoided or remedied ;

ERE

Encouraging enhancement of those areas and values which that contribute to the
area or habitat being significant;

Controlling the adverse effects of pest species, preventing their infroduction and
reducing their spread.

&

Policy 3.2.4 Managing outstanding natural features, landscapes and
seascapes

Protect enhance and or restore outstanding natural features, landscapes and
seascapes, by alf of the following:

a) in the coastal environment, avoiding adverse effects on the outstanding values of
the natural feature_landscape or seascape;

ba) Avoidingadverse-effects-on Beyond the coastal environment,_maintaining these
the outstanding values which-contribute-to-the-significanece of the natural feature,

landscape or seascape;
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cb) Avoiding, remedying or mitigating other adverse effects ;

de) Encouraging enhancement of those areas and values whieh that contribute fo the
significance of the natural feature, landscape or seascape.

Policy 3.2.6 Managing highly valued natural features, landscapes and
seascapes

Protest Maintain or enhance highly valued natural features, landscapes and seascapes
by all of the following:

a)  Avoiding significant adverse effects on those values which that contribute to the
high value of the natural feature, landscape or seascape ;

b)  Avoiding, remedying or mitigating other adverse effects ;

ce) Encouraging enhancement of those values whigh_that contribute to the high value
of the natural feature, landscape or seascape.

Policy 3.2.7 Landward extent of the coastal environment
Identify the landward extent of the coastal environment, recognising that the coastal

environment consistsof one-ermore-of-thefollowing includes:
a) The coastal marine area;
b) Islands within the coastal marine area;

¢)  Areas where coastal processes, influences or qualities are significant, including
coastal lakes, lagoons, tidal estuaries, saltmarshes, coastal wetlands, and the
margins of these;

d)  Areas at risk from coastal hazards;

e) Coastal vegetation and the habitat of indigenous coastal species including
migralory birds;

f) Elements and features that contribute to the natural character, landscape, visual
qualities or amenity values;
g) ltems of cultural and historic heritage in the coastal marine area or on the coast;

h)  Inter-related coastal marine and terrestrial systems, including the intertidal zone;
and

i) Physical resources and built facilities, including infrastructure, that have modified
the coastal environment.

Policy 3.2.8 Identifying high and outstanding natural character in the coastal
environment

Identify areas and values of high and outstanding natural character in the coastal

environment, where-one-ormore-of thefollowing-attributes-are-met which may include

matters such as:

a)  Natural elements, processes and patterns;



b)
c)

d)
e)
f
g)
h)

016

Biophysical, ecological, geological and geomorphological aspects;

Natural landforms such as headfands, peninsulas, cliffs, dunes, wetlands,
estuaries, reefs, freshwater springs and surf breaks;

The natural movement of water and sediment;

The natural darkness of the night sky;

Places or areas that are wild or scenic;

A range of natural character from pristine to modified;

Experiential attributes, including the sounds and smell of the sea; and their
context or setting.

Method 2:  Regional, City and District Council Relationships

Method 2.1, Method 2.2

Method 3:  Regicnal Plans

Method 3.1.5

Method 4:  City and District Plans

Method 4.1.23, Method 4.2.2

Method 6.  Research, Monitoring and Reporting

Method 56.1.2 b.

Policy 3.2.9 Managing the outstanding natural character of the coastal

environment

Preserve or enhance the outstanding natural character of the coastal enviroriment, by
afl of the following:

a)

b)
c)

d)

e)

Avoiding adverse effects on those values whieh-that contribute to the outstanding
natural character of an area;

Avoiding, remedying or mitigating other adverse effects;

Recognising and providing for the contribution of existing introduced species to the
natural character of the coastal environment;

Encouraging enhancement of those values which that contribute to the outstanding
naturaf character of an area;

Controfiing the adverse effects of pest species, prevent their introduction and
reduce their spread.

Policy 3.2.10  Managing the high natural character of the coastal environment

Preserve or enhance the high natural character of the coastal environment, by all of the

foltfowing:

a)  Avoiding significant adverse effects on those values whish that contribute to the
high natural character of an area;

b)  Avoiding, remedying or mitigating other adverse effects;

c)  Recognising and providing for the contribution of existing introduced species to
the natural character of the coastal environment;

d)  Encouraging enhancement of those values whish that contribute to the high
natural character of an area;

e)  Controlling the adverse effects of pest species, prevent their infroduction and

reduce their spread.
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Policy 3.2.13  Identifying outstanding freshwater bodies

Identify freshwater bodies where any one or more of the following significant values are
outstanding:

a) Naturalness;

b)  Amenity or landscape values;
c) Kai Tahu cultural values;

d)  Recreational values;

e)  Ecological values;

f) Hydrological values.

Policy 3.2.14  Managing outstanding freshwater bodies
Protect outstanding freshwater bodies by all of the following.

a)  Aveiding Maintaining the values that significant-adverse-effects onthose-values
which contribute to the water body being outstanding,

b)  Avoiding, remedying or mitigating other adverse effects on the water body ,

¢) Controlling the adverse effects of pest species, preventing their introduction and
reducing their spread;

d)  Encouraging enhancement of those values which that contribute fo the water
body being outstanding.

Policy 3.2.15  Identifying the significant values of wetlands

Identify the significant values of wetlands, having regard to all of the following:
a) Degree of naturalness;

b) Amenity or landscape values;

¢)  Kai Tahu cultural values;

d)  Recreational values;

e)  Ecological function and values;

f) Hydrological function and values;

g)  Geomorphological features and values.

Policy 3.2.16  Managing the values of wetlands

Protect the function and values of wetlands by all of the following:

a) Avoiding-significant-adverse-effects-en Maintaining the significant values of the

wetlands;
b)  Avoiding, remedying or mitigating other adverse effects;

¢)  Controlling the adverse effects of pest species, preventing their infroduction and
reducing their spread,

d)  Encouraging enhancement which that contributes to the values of the wetland,
e)  Encouraging the rehabilitation of degraded wetlands.

Policy 3.2.17  Identifying significant soil

Identify areas of soil that are significant aceerding-to-ore-ormeore-of. using the following
criteria:
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a)  Land classified as land use capability 1, It and lile in accordance with the New
Zealand Land Resource Inventory;

b)  Degree of significance for primary production;
¢)  Significance for providing contaminant buffering or filtering services;
d)  Significance for providing water storage or flow retention services;

e)  Degree of rarity.

Policy 3.2.18  Managing significant soil
Protect Manage areas of significant soif , by all of the following:

a) Maintaining those values which make the soil significant;

ble} Recognising that loss of significant soil to urban development wrban-expansion
en—s;gmﬁcant—se#s may oceur in accordance thh anv future deve!opment

¢l Controlling the adverse effects of pest species, preventing their infroduction and
reducing their spread.

Method 3: Regional Plans
3.1.3 Policies 3.1.1_342-and to 3.1.5, and Policies 4.3.3, 4.4.1 and 4.4.3:
a. Manage land use and vegetation removal within the beds of lakes and

rivers, wetlands, riparian areas, and in the coastal environment;

b. In_appropriate circumstances, provide for activities that have a
functional need to be located in the beds of rivers_lakes, wetlands, and
their margins.

c.b-  Manage change in river morphology,

d.e-  Encourage restoration of water margins;

e.é= Managing noise in the coastal marine area;

fe Identify freshwater management units that include afl freshwater
bodies in Otago in accordance with the National Policy Statement for
Freshwater Management 2014;

a.f  Maintain good water quality and improve it where it is degraded.

h. Provide for resource users, people and communities that rely on fresh
water within environmental limits;

L Set limits and targets to give effect to the National Policy Statement for
Freshwater Management 2014;

Method 4: City and District Plans
4.1.43  Policies 3.1.2, 3.1.9 and 3.2.2: by including provisions to:

a. mMaintain or enhance ecosystems and biological diversity, and+te

b. pProtect significant indigenous vegetation and significant habitats of
indigenous faunagz

C. Control the clearance or modification of indigenous vegetation and

habitats of indigenous fauna;
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4.1.15 Policy 3.1.2. 4.3.3, 4.4.1 and 4.4.3: by providing, in appropriate
circumstances, for activities that have a functional need to be located in the
beds of rivers, lakes, wetlands, and their margins.

Schedule 3 Criteria for the identification of outstanding natural features,
landscapes and seascapes, and highly valued natural features,
landscapes and seascapes

The identification of natural features, fandscapes and seascapes will be-based-on—but
retiimitedHe-have regard to the following criteria:

1. Biophysical attributes  a. Natural science factors, including geological,
topographical, ecological and dynamic components

b. The presence of water including in seas, lakes, rivers
and streams

¢. Vegetation (native and exolic)

2. Sensory altributes a. Legibility or expressiveness—how obviously the
feature or landscape demonstrates its formative
processes

b. Amenity Aesthetic values including memaorability and
naturalness

c. Transient values including presence of wildlife or
other values at certain times of the day or year

d. Wild or scenic values

Whether the values are shared and recognised

b. Cultural and spiritual values for Kai Tahu, identified
by working, as far as practicable, in accordance with
tikanga Maori; including their expression as cultural
landscapes and features

c. Historical and heritage associations

o

3. Associative attfributes

Schedule 4 Criteria for the identification of areas of significant indigenous
vegetation and habitat of indigenous fauna

The identification of areas of significant indigenous vegetation and habitat of indigenous
fauna are assessed against all of the following criteria. Areas will be considered
significant where they meet one or more of the following criteria.

1. Representativeness An area that is an example of an indigenous vegetation
type or habitat that is typical or characteristic of the
natural diversity of the relevant ecological district or
coastal marine biogeographic region. This may include
degraded examples of their type or represent alf that
remains of indigenous vegetation and habitats of
indigenous fauna in some areas.
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2. Rarity An area that supports:

a. An indigenous species that is threatened, at risk, or
uncommon, nationally or within an ecofogical district
or coastal marine biogeographic region;

b. Indigenous vegetation or habitat of indigenous fauna
that has been reduced fo less than 20% of its former
extent nationally, regionally or within a relevant land
environment, ecological district, coastal marine
biogeographic region or freshwater environment
including weflands;

c. Indigenous vegetation and habitats within originally
rare ecosystems.

3. Diversity An area that supports a high diversity of indigenous
gcosystem types, indigenous taxa or has chahqes in
species compaosition reflecting the existence of diverse

natural features or gradients. vegetation-and-habitatsof

HEHGEROUS ia."‘”a 6F66RS/StS O & GIVErS6-Fafige-of _

86qHERGE-O HlElHSla.lEEl vogotation-and-habital ‘”EES..

Fhe Gegroe G".' e_”';’s’!j SROE s.e ororensee 15. S.ﬁeei’;s

COMAIRIHES -0 1VBIS-OF GR/OFS y baJ}:H.JQ sigrifieantly

4. Distinctiveness An area that supports or provides habitat for:

a. Indigenous species at their distributional limit within
Otago or nationally;

b. Indigenous species that are endemic to the Otago
region;

¢. Indigenous vegetation or an association of
indigenous species that is distinctive, of restricted
occurrence, or has developed as a result of an
unusual environmental factor or combinations of
factors.

5. Ecofogical Context The relationship of the area with its surroundings,
including:

a. An area that has important connectivity value
allowing dispersal of indigenous vegetation and
fauna between different areas;

b. Animportant buffering function that helps to protect
the values of an adjacent area or feature;

c. An area that is important for indigenous fauna during
some part of their life cycle, either reqularly or on an
irregular basis, e.g. for feeding, nesting, breeding, or
refuges from predation.

6. Coastal Environment  An area identified in accordance with Policy 11 of the
NZCPS.

This schedule applies fo indigenous vegetation and habitat of indigenous fauna in the
terrestrial, coastal and marine environments.

The Regional Council holds additional information to inform decision making on these
criteria including the rationale for criteria and examples of areas representing these
criteria.
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SCHEDULE B

Method 2.1.3
2.1 Regional, city and district councils together will:

2.1.3 Apply an integrated management appreoach to address the
relationship between land use and both fresh and coastal water.

Method 2.2.3
2.2 Regional, city and district councils may:
2.2.3 Delegate or transfer any one or more of their functions, powers or
duties from one focal authority to another in accordance with section
33 of the RMA; and where this provides an efficientand effective
service.
Method 3.1.3

Objectives, policies and methods to implement the following policies:

313 Policies 3.1.1, 342 and to 3.1.5_and Policies 4.3.3,4.4.1 and
4.4.3:

a. Manage land use and vegetation removal within the beds of
lakes and rivers_wetlands, riparian areas, and in the coastal
environment;

=

In appropriate circumstances,_ provide for activities that have a
functional need to be focated in the beds of rivers, lakes,
wetlands, and their margins.

Manage change in river morphology;

& o
S

Encourage restoration of water margins;

:CF.

Managing noise in the coastal marine area;

o

Identify freshwater management units that include all
freshwater bodies in Ofago in accordance with the National
Policy Statement for Freshwater Management 2014;

a.£ Maintain good water quality and improve if where it is
degraded.

h. Provide for resource users, people and communities that rely
on fresh water within environmental limits;

—

Set limits and tarqets to give effect to the National Policy
Statement for Freshwater Management 2014;

Method 4.1.4
Objectives, policies and methods to implement the following policies:
4.1.43 Policies 3.1.2, 3.1.9 and 3.2.2: by including provisions to;

a.  wmMaintain or enhance ecosystems and biological diversity; and
te

b.  pProtect significant indigenous vegetation and significant
habitats of indigenous fauna,:

C. Control the clearance or modification of indigenous vegetation
and habitats of indigenous fauna;

Method 4.2.4
41 Implementing district plans.
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424 Policies 4.5.1, 4.5.2, and 5.3.1 . by preparing or requiring structure
plans for large scale land use changes, including subdivision;

Method 5.2.2
52 Research

522 Regional, city and district councils fogether will:

a. Research and share information relevant to the effects of land
use on waler, including:

i The values supported by the cafchment;

fi. Riparian vegetation cover or any land cover whish that
conlributes to supporting freshwater values, such as
tussock grassilands;

iii. ~ Land use changes which might have significant effects on
freshwater values;

iv.  Areas particularly sensitive to fand use changes, such as
sensitive aquifers and water-short catchments;

V. The effects of land use on erosion;

b. Research and share information refevant to the effects of land
use on:

i Coastal network infrastructure;

fi. Coastal values;

jfi. Coastal hazards;

iv.  Riparian vegetation cover or any land cover which that
contributes fo supporting coastal values, or mitigating
coastal hazards;

v.  Areas particularly sensitive to fand use changes.
Method 6.5.1
6.5 Pest management strategy
6.5.1 The regional council will:

a. Develop and implement a Pest Management Strategy for the
control of pest species including those which:

i Have adverse effects on the nalural character of the
coastal environment;

ii. Have adverse effects on significant indigenous biological
diversity;

ii.  Have significant adverse effects on indigenous biological
diversity;

iv. Have adverse effects on oulstanding natural features,
landscapes, seascapes and highly valued natural
features, landscapes and seascapes.

V. Have propensity for spread, including wilding frees.

b. Have regard to indigenous biological diversity when preparing
any Regional Pest Management Strategy and prioritising pest
management activities, including.

i. Any areas of significant indigenous vegetation and
significant habitats of indigenous fauna;

ii. Any local indigenous biological diversity strategies.

Method 9.2.1

92 Facilitation

9.2.1 Regional, city and district councifs will may facilitate the restoration of
natural wetlands or construction of artificial wellands, particularly
when it contributes to the:



Method 9.2.2
9.22

Method 9.2.3
8.2.3

Method 9.2.4
8.2 4

O o T o
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Management of diffuse discharges fo water;
Protection or restoration of indigencus species;
Mitigation of natural hazards;

Restoration of the natural character of wetfands.

Regional, city and district councils will may facilitate the restoration or
enhancement of riparian margins, particularly when they:

a.

Improve the health and resilience of ecosystems supporting
indigenous biological diversity,

Restore or rehabilitate indigenous biological diversity and
natural character;

Encourage the natural regeneration of habitats, including
habitats for indigenous species.

Conlribute to a safe network of active transport infrastructure,
Improve access o rivers, lakes, welfands and their margins;

Mitigate risks of erosion.

Regional, city and district councils will may facilitate initiatives that
support:

a.

Community-based development of strategies and plans fo

ba.
ch.
de.

hg.

maximise community, ecosystem and natural _resource
resilience al a scale sufficient for those naltural and physical
resources;

The conservation of indigenous vegetation,
Conservation of biological diversity;

Maintenance or enhancement of coastal values, including
restoration or rehabilitation of the natural character;

The protection or restoration of the significant values of
wetlands;

Co-ordination of the services provided by operators of lifeline
ulilities, essential and emergency services across and beyond
Otago;

Energy conservation and efficiency, at a community or
individual scale;

Small scale renewable electricity generation;

Regional, city and district councils wil may facilitate coordination
between lifeline utilities for emergency management, including by:

a.
b.

Recognising the interconnections between lifeline utilities,

Encouraging any development or upgrade of infrastructure
which would resolve potential weaknesses in emergency
management.
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Measurable conservation outcomes resulting from actions designed to

No net loss

Wetland

compensate for residual adverse biodiversity impacts arising from project

development ofter appropriate avoidance, minimisation, remediation and

mitigation measures have been taken. The goal of biodiversity offsets is tc

achieve no net lass and preferably a net qain of biodiversity on the qround,

In the context of hiodiversity offsets, means no net loss with respect to:

a)

Species abundance, population structure, and compasition (e.q.

individual species ar species groups)

b)

Habitat structure {e.q. vegetation tiers, vegetation pattern)

¢l

Ecosystem function (e.q. nutrient cycling rates)

d)

People's use of and cultural values associated with biodiversity {e.c

particularly valued habitats or species).

Wetland includes permanently or intermittently wet areas, shallow water,

and land water margins that support a natural ecosystem of plants and

animals that are adapted to wet conditions.

in this Reqional Policy Statement, ‘wetland’ excludes any wetland

constructed for the purpose of water quality management




 SWRU- @ ; %

025

BEFORE THE ENVIRONMENT COURT
Decision No. [2016] NZEnvC 7 (>

IN THE MATTER of the Resource Management Act 1991

AND of an application for declarations under
sections 310 and 311 of the Act

BETWEEN ARAPATA TRUST LIMITED
(ENV-2016-AKL-000252)

Applicant
AND AUCKLAND COUNCIL
Respondent
Court: Environment Judge DA Kirkpatrick sitting alone pursuant to s 279
of the Act
Hearing: On the papers
Date of Decision: 30 November 2016
Date of Issue: | Vecenmber 2zolb

DECISION OF THE ENVIRONMENT COURT

A: The Auckland Council is ordered to pay to Arapata Trust Limited the sum of
$5,000.00 as costs in this proceeding.

REASONS

Summary

[1] Arapata Trust Limited (Arapata) seeks an award of costs under s 285 of the Act
against the Auckland Council in respect of legal costs incurred on an application for

declarations which was withdrawn by Arapata on the eve of the hearing.

[2] The basic facts of the case are not in issue, but the nature of the circumstances

and the basis on which the application for costs is contested are such that it is

Arapata Trust Limited v Auckland Council



026

necessary to consider the events giving rise to this proceeding and the central legal
issue raised in it in order to determine whether any order as to costs should be made

and, if so, what that order should be.

[3] | am satisfied that the factual position giving rise to this proceeding is clear,
undisputed and sufficiently fully set out in the affidavits filed by the parties that | can
consider the central legal issue and reach a conclusion on it and then proceed to

determine the application for costs in light of that.

[4] The central legal issue is: Does the holder of a current but unimplemented land
use resource consent require any further resource consent for the already consented
use of land when a new or changed plan provision comes into effect? This issue
focuses on the meaning and effect of s 9(3)(a) of the Act. Section 9(3) imposes a
restriction on the use of land in a manner that contravenes a district rule (which
includes a proposed rule that has legal effect under s 86B of the Act), but subject to an
exception in s 9(3)(a) for a use that is expressly allowed by a resource consent.

[5] The exception in s 9(3)(a) is for a use which is allowed by a resource consent,
rather than the contravention of a rule. The rules in any relevant operative or proposed
plan may change but that use of land is still consented. The notification of a new rule
which would otherwise apply to the use under s 86B does not mean that a further

resource consent is required.

[6] As Arapata holds a current resource consent to refurbish the existing building
and rebuild the roof annex at 83 Albert Street, it does not require any further resource
consent to use land in that way or to undertake those activities. It is entitled to an award
of costs as compensation for being put to expense in bringing its application for
declarations because of the Council's unfounded requirement that it seek a further

resource consent.

Background

7 Arapata owns a four-storey commercial building at 83 Albert Street, on the
southern corner with Kingston Street in central Auckland. It acquired this property on
1 July 2015. At that time, the property was :

(a) subject to a Character Overlay under the operative Auckland District Plan
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(Central Area section); and

(b) the subject of a submission by Heritage New Zealand Pouhere Taonga
(HNZPT) that the building be included in the Schedule of Significant Historic
Heritage Places in the proposed Auckland Unitary Plan, and a further
submission by Arapata’s predecessor in title in opposition to that

submission.
[8] Sometime after acquiring the property, Arapata reached agreement with HNZPT
that the building could be scheduled as a significant historic heritage place in the

Auckland Unitary Plan subject to HNZPT’s written approval to various works proposed
by Arapata. The proposed works included:

(a) refurbishing, strengthening and extending the existing building; and
(b) constructing a further four storeys atop the existing building.

[9] On 31 August 2015 Arapata applied to the Council for resource consent to
undertake these proposed works. On 22 October 2015 resource consent was granted
by the Council to Arapata to undertake all of the proposed works. The granting of this

consent was considered in terms of:
(@) under the operative Auckland District Plan (Central Area section);

(i) Rule 5.5.1 relating to activities in the Central Area subject to the

character overlay as defined in Appendix 13;

(ii) Rule 5.5.3 relating to new buildings or additions subject to urban

design control; and
(iii) Rule 9.7.1.2(a)(ii) relating to a shortfall of one loading space; and

(b) under the proposed Auckland Unitary Plan (as notified), Rule 3.J.5.1.1
relating to work within 50m of a site and place of significance to Mana
Whenua.

] In terms of HNZPT's submission requesting the scheduling of the building as a
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significant historic heritage place, as at 22 October 2015 that submission had not been
the subject of a recommendation by the Auckland Unitary Plan Independent Hearings
Panel to the Auckland Council nor of any decision by the Auckland Council.

[11] On 22 July 2016 the Auckland Unitary Plan Independent Hearings Panel
recommended to the Council that it accept the submission of NZHPT in relation to the
building and on 19 August 2016 the Council notified its decision accepting that

recommendation. There was no appeal against that decision.

Dispute and application for declaration

[12] Sometime after the granting of its resource consent, Arapata decided not to
proceed with its full proposal, choosing instead to undertake only the works proposed to
refurbish the existing building and rebuild the existing roof annex. On 22 September
2016, Arapata advised the Council of its intentions, and asked what the implications of
this would be with regard to the existing resource consent, in particular seeking
certainty that there would be no need to make an amendment to the resource consent.

The Council responded on the same day with the following statement:

The works which you have described below would be acceptable without a resource
consent variation. The refurbishments described below are within the scope of the
existing resource consent, and the new additions not going ahead would not have an

impact on the existing building's scale or character.

[13] Then on 26 September 2016, the Council advised Arapata as follows:

Although the works are already consented, the building's exteriors are now scheduled
under the PAUP DV [proposed Auckland Unitary Plan - decisions version]. The building
wasn't scheduled under the PAUP (notified version) and the operative district plan, so

heritage matters were not addressed under the original consent.

As such, the refurbishment and alterations to the building's exterior would trigger the
need for a new resource consent for alterations to a heritage building under the PAUP
DV.

Heritage consents are exempt from any processing or deposit fees.

[14] Arapata immediately protested that it considered it had dealt with all heritage
aspects with the Council and HNZPT. The Council responded later that day as follows:

Unfortunately, the agreements met [sic] with Heritage NZ or our heritage team does not

negate the requirement for a resource consent under the PAUP DV. The rules under the
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PAUP DV have legal effect (as of 19 August 2016) and resource consents are now
required under this plan. Although a resource consent has been approved for the works
under the operative District Plan and PAUP (notified version), the decision does not
expressly provide for alterations to a historic heritage building. We have confirmed this

with a principal planner from the practice and training team at Council ...

We understand your concerns and appreciate the work that has been put into this
process to date. Due to the minor nature of the work, we don't anticipate that there will
be any major issues and the application will be able to be processed in a timely manner

(with no fees required to be paid).

[15] On 28 September 2016 Arapata lodged its application for declarations in this
proceeding supported by an affidavit of Mark Graeme Kirkland, a principal of Arapata
which set out the foregoing facts. Essentially, Arapata sought declarations confirming
that it could carry out works at 83 Albert Street pursuant to its resource consent under s
9(3)(a) of the Act.

[16] Arapata also sought an urgent fixture on the grounds, as evidenced in Mr
Kirkland'’s affidavit, that:

(a) it had made representations to its bank that it had all necessary consents to
undertake a refurbishment of its building;

(b) it had entered into agreements with a builder to start work on 1 February
2017 and with existing and future tenants as to the timing and extent of the

works; and

(c) it needed to conclude its finance arrangements by 31 October 2016 and
lodge its application for a building consent by 15 November 2016 to meet its

commitments.

[17]  The Court put this proceeding on its priority track and allocated an urgent fixture
for 12 October 2016.

[18]  No notice of opposition was lodged by the Council, but on 10 October 2016 the
Council lodged an affidavit made by Karen Glenis Long, a senior planning officer
H,,»\;:‘?@\~ employed by the Council, in response. Ms Long's evidence about primary facts and the

equence of events is consistent with Mr Kirkland's evidence. Relevantly, Ms Long’s

idavit also includes the following statements:
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(a) at paragraph 3.3, that the Council’s confirmation on 22 September 2016
had been made in relation to the scope of the existing resource consent,
and at the request of Arapata did not extend to the impact of the proposed
Auckland Unitary Plan on its ability to carry out the proposed works;

(b) at paragraph 3.4, that the resource consent had not been implemented,;

(c) at paragraphs 4.1 - 4.3, that a combination of the provisions of ss 148(4)(a)
(Auckland Council to consider recommendations and notify decisions on
them), 152 (Proposed plan deemed approved or adopted on and from
certain dates) and 153 (RMA provisions relating to legal effect of rules

~apply) of the Local Government (Auckland Transitional Provisions) Act 2010
(LG(ATP)A), and ss 86A-G of, and clause 10(4) of Schedule 1 to, the Act
meant that the historic heritage overlay schedule was in effect, that the
building was now scheduled as a Category B historic heritage place and
that Rule D17.4.1 (clauses A3, A6, A9, A10 and A12) of the proposed

Auckland Unitary Plan (decisions version) now applied; and
(d) at paragraphs 4.9 and 4.10, that there were two key implications of this:

(i) the proposal to refurbish the building now required resource consent,
although it did not require such consent at the time of the application
for resource consent or the decision granting resource consent in
2015;

(i)  neither the assessment of environmental effects accompanying the
application nor the Council's decision on the application included
specific consideration of the historic heritage features of the building,
including listed matters apparently taken from the assessment criteria
in the proposed plan relating to Rule D17.4.1 and the clauses cited

above.

[19] On 11 October 2016, the parties advised the Court that they had reached
i agreement on a settlement with Arapata withdrawing its application, but without
P A (};\ prejudice to the issue of costs. On receipt of this advice, the Court vacated the

> allocated fixture for the next day and made directions to deal with the issue of costs

ould agreement on that not be able to be reached.
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Application for costs

[20] In accordance with the Court’s directions, Arapata made its application for costs

on 4 November 2016. In its application Arapata:

(a) advised that the Council had offered to process with urgency Arapata’s
application for an additional resource consent and that such an application
had been made on a without prejudice basis on 30 September 2016.
Arapata had received advice from the Council that this application would be
granted on 11 October 2016, at which time the Court was advised of the
position. The second resource consent was granted on 12 October 2016.

(b) submitted that it had settled with the Council on these terms in the interests
of expediency, preferring to obtain certainty as to its position and to avoid

the cost of a contested hearing.

(c) sought “an appropriate contribution” towards its legal costs in respect of
preparing and filing its application for declarations and preparing legal
submissions for hearing. A schedule of time records was presented
showing a total of $8,662.50 (net of GST) as the charge-out value of the
time spent by counsel and an associate preparing and filing the application
for declarations and preparing for the hearing. No award was sought in
respect of the costs of preparing the application for further resource consent

in acknowledgement that those were not the costs of the proceeding.

(d) submitted that it had been put to unnecessary expense because it was
wrong for the Council to contend that a further resource consent was
required, and that Arapata was forced to incur the costs of making an
application for declarations to the Court to address the error of the Council’s
position given its need to meet its contractual commitments to its bank,

builder and tenants on a timely basis.
[21] Inresponse, the Council submitted:
(a) If any party should be awarded costs, it should be the Council because the

dispute had been resolved in accordance with the Council’s position that a

further resource consent was necessary. However, because the dispute
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(e)
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had been resolved without a ruling to determine who was successful, the

Council took the position that costs should lie where they fall.

Arapata had applied to the Court unnecessarily, and on that basis the
Council would be entitled to make its own application against Arapata on
the grounds that Arapata had been unsuccessful and its proceedings

should never have been commenced.

Echoing the matters of law set out in Ms Long'’s affidavit at paragraphs 4.1 -

4.10 (and summarised above at [13]):

I. that the notification of the decisions version of the proposed Auckland
Unitary Plan had triggered the application of its historic heritage
provisions to the proposed work at 83 Albert Street and the
consequent need for an additional resource consent pursuant to s 153
LG(ATP)A and s 86B of the Act; and

ii. that the agreement between Arapata and HNZPT did not and could
not avoid the need to obtain the additional resource consent had legal
effect.

Arapata’s application for declarations had been brought “no doubt” to apply
pressure to the Council to change its position and that as a result the

Council had been put to unnecessary expense.

With reference to this Court’s Practice Note, that costs are not usually
awarded against a Council unless it has failed to perform a duty or acted
unreasonably or has imposed an unusual restriction which is not ultimately
upheld. The Council pointed out that, as the proceeding had been
withdrawn, no finding of that kind had been made, nor had any finding as to
the factors for an increased award of costs identified in cases such as

Development Finance Corporation NZ Ltd v Bielby' been made.
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agreement did not bind the Council.

(b) The issue is that it is wrong for the Council to say that a further resource

consent is required.

(c) S 9 of the Act governs this situation, and s 86B and the making of decisions

on submissions on the Auckland Unitary Plan are irrelevant.

(d) The work to be undertaken is expressly allowed by the first resource
consent.

(e) Arapata’s settlement with the Council was pragmatic and was made without

prejudice to its position.

()  There is a significant potential adverse effect on others if the Council says
that the notification of the decisions version of the proposed Auckland
Unitary Plan means that existing consent holders need further resource
consents, which may involve significant risk if further consent is then
withheld or is made subject to more onerous conditions than the first

consent.

The central issue

[23] The central legal issue between the parties may be stated in this way: Does the
holder of a current but unimplemented land use resource consent require any further
resource consent for the already consented use of land when a new or changed plan

provision comes into effect?

[24] Arapata says that the answer to this question is “no” while the Council says that
the answer is “yes”. Their respective submissions present an argument about the
relationship between ss 9 and 86B of the Act. In that sense, the issue has wider
importance than its application to the facts of this case: it raises an issue as to the
relationship between the provisions in Part 5 of the Act relating to standards, policy
statements and plans and those in Part 6 relating to resource consents. It also raises

sues about the certainty of both the planning and the consenting process for
I\ag}ﬂf)wners in respect of their use of land and for consent authorities in respect of the
\ &

r"r@( ng and administration of plans.
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[25] The facts of this case are sufficiently clear to enable the issue to be considered.
The submissions of the parties in relation to costs also address the merits of the parties’
respective positions on the central legal issue to a degree that shows that,
notwithstanding the agreement to withdraw the application for declarations, this issue is
not moot. It is important to be clear that this case is not unusual in terms of the nature
of the first resource consent and that there is nothing on the face of the documents or
raised in any submission to suggest that this consent stands apart from other consents.

On that basis | will address this issue as part of this decision on costs.

[26] Section 9 relevantly provides:
(3) No person may use land in a manner that contravenes a district rule unless the
use—

(a) is expressly allowed by a resource consent; ...

[27]  Section 86B provides:

86B When rules in proposed plans and changes have legal effect

(1) A rule in a proposed plan has legal effect only once a decision on submissions
relating to the rule is made and publicly notified under clause 10(4) of Schedule 1, except
if—

(a) subsection (3) applies; or

(b) the Environment Court, in accordance with section 86D, orders the rule to
have legal effect from a different date (being the date specified in the court
order); or

(c) the local authority concerned resolves that the rule has legal effect only once
the proposed plan becomes operative in accordance with clause 20 of
Schedule 1.

(2) However, subsection (1)(c) applies only if—

(a) the local authority makes the decision before publicly notifying the proposed
plan under clause 5 of Schedule 1; and

(b) the public notification includes the decision; and

(c) the decision is not subsequently rescinded (in which case the rule has legal
effect from a date determined in accordance with section 86C).

(3) Arrule in a proposed plan has immediate legal effect if the rule—
(a) protects or relates to water, air, or soil (for soil conservation); or
(b) protects areas of significant indigenous vegetation; or
(c) protects areas of significant habitats of indigenous fauna; or
(d) protects historic heritage; or
(e) provides for or relates to aquaculture activities.
(4) For the purposes of subsection (2)(c), a decision is rescinded if—
(a) the local authority publicly notifies that the decision is rescinded; and

(b) the public notice includes a statement of the decision to which it relates and
the date on which the recision was made.

(5) For the purposes of subsection (3), immediate legal effect means legal effect on
and from the date on which the proposed plan containing the rule is publicly notified
under clause 5 of Schedule 1.
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[28] “District rule” is defined in s 2 of the Act to have the meaning given to it in
s 43AAB where it is defined to mean “a rule made as part of a district plan or proposed
district plan in accordance with s 76.” That definition is subject to s 86B and clause
10(5) of Schedule 1. It follows that s 86B has an important relationship with s 9(3)
because the former provision sets out the basis on which a district rule in a proposed

plan may have legal effect under the restriction in the latter provision.

[29] | note here that s 153 LG(ATP)A, which is one of a number of provisions in that
Act governing the way in which the Auckland Unitary Plan is to be prepared and was
cited in the Council’'s submissions, simply confirms that ss 86A to 86G of the Act apply,
with all necessary modifications, to a rule in the proposed Auckland Unitary Plan.

[30] Section 9(3) imposes a restriction on the use of land in a manner that
contravenes a district rule (being any rule in an operative plan or any rule in a hroposed
plan which has legal effect under s 86B), but subject to an exception in sub-paragraph
(a) for a use that is expressly allowed by a resource consent. Similar exceptions are
made for existing uses and activities under ss 10 and 10A in sub-paragraphs (b) and
(c). It is important to observe that while s 9(3) is expressed as such a restriction, the
exception to that restriction in s 9(3)(a) is for a use which is allowed by a resource
consent, rather than for the contravention of a rule. Even though it is the contravention
of a rule that gives rise to the requirement for a resource consent, the consent is for the

use of land.

[31] This aspect of s 9(3) is consistent with other provisions in the Act relating to the
nature of resource consents. In s 2 of the Act, “use” in certain sections (including ss 9
and 10) is defined to mean, relevantly among other things, “reconstruct ... a structure
.. on ... land.” The definition does not refer to “use” in terms of any rule in a plan that
may apply to it. As defined in s 87A, a “resource consent” is “a consent to do
something” that would otherwise contravene one or other of sections 9 or 11 - 15B of
the Act. In this context, to do something must mean an activity, which for the purposes
of s 9 means a use of land and in terms of the definition of “use” in s 2 means some

action in relation to that land.

[32] Under s 104, the consideration of an application for resource consent must have
. ~fegard to “any actual and potential effects on the environment of allowing the activity”

apd to any relevant provisions of certain planning documents made under the Act and

; .__‘ény other relevant matters. While having regard to any relevant planning document will
R/
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involve an assessment of the effects of the activity against any relevant provisions of
such a document (as required in an assessment of effects on the environment by
clauses 2(1)(g) and 2(2)(a) and (b) of Schedule 4 to the Act), it is still the activity that is
assessed in terms of the statutory requirements, rather than simply a contravention of a

rule.

[33] The first consent granted to Arapata is expressed as a consent to the following

proposal:

To refurbish, strengthen and extend the existing building at the subject site including the
addition of five floors with the provision for restaurant space on the ground floor, office

activities on levels 1-7 and a penthouse suite on level 8.

[34] The consent document states:

The resource consents are: Land use consents (s9) — R/LUC/2015/3529 ...

and then lists the rules in the operative and proposed plans which would be
contravened by the proposal (as already set out in paragraph [9] above) and the activity

status in respect of each rule.

[35] On first glance, it appears from this statement as if the resource consent is
limited to those listed contraventions of certain rules. In my opinion that is not the
correct way in which to interpret and understand a resource consent and the form of the
document is not determinative of its substantive effect. The relevant statutory
provisions, as discussed above, do not support such an approach. In reality, those
listed rules which are contravened by the proposal do not, by themselves, describe the
use of the land. The listed rules are the reasons why resource consent was required,
but the reasons for the decision address “the proposed development” in its entirety and
the conditions attached to the resource consent (which form part of it?) relate to the
whole of the works. The use of land is described in the proposal, including the plans
and drawings accompanying the application and which are incorporated into the

resource consent by general condition 1 which provides:

Except as amendment (sic) by the conditions that follow, the proposed restaurant and
office activity shall be carried out in accordance with the plans and all the information
submitted with the application, detailed below, and all referenced by the Council as

The definition of “resource consent” in s 2 of the Act includes “all conditions to which the consent is
subject.”
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consent number R/LUC/2015/3529: ...

[36] The consequence of a land use resource consent being considered as a
consent which allows a person to use land in a particular way, as distinct from simply
being a consent to contravene a particular rule, is that the rules in any relevant
operative or proposed plan may change but that use of land is still consented. On that
approach there is nothing in s 86B which would alter the effect of a current resource

consent under s 9(3)(a).

[37] The Council’'s position, if accepted, would effectively mean that a resource
consent only authorises, for the purposes of s 9(3)(a), those contraventions of district
rules that might be specifically provided for in the terms of the consent. That approach
to the interpretation of s 9(3) would mean that a person undertaking an activity pursuant
to a resource consent in such terms would require a further resource consent should
there be any change to any relevant rule applicable to that activity at any time in the
future. In the event of any change to the operative plan or any review of it by a
proposed plan, every holder of a resource consent would need to determine whether
any new or changed rule affected their use of land and, if it did, apply for a further
resource consent so that the use of land (in terms of its contraventions of rules) would

still be expressly allowed under the new or changed rule.

[38] That outcome would impose a significant on-going compliance burden on every
person in the district using land pursuant to a resource consent. It would put all such
persons in significantly worse position than any person continuing to use land in a
similar way but as an existing use under s 10 of the Act and protected by s 9(3)(b). A
person whose use of land could occur under existing use rights would not be affected
by any new or changed rule because s 10 of the Act specifically allows lawfully
established uses to continue regardless of any such rule. There does not appear to be
any reason why such a significant difference in the operation or effect of s 9(3) should
exist between the exception for land uses which are the subject of a resource consent
under s 9(3)(a) and the exception for those which are subject to existing use rights
under s 9(3)(b).

[39] Given that an existing use must be “established,” that is, in existence, it is
pertinent to consider whether there is any basis on which to distinguish between
nimplemented consents and those which have been given effect to in terms of s 125
the Act. There is no distinction drawn on that basis in s 9 of the Act. The ability to
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exercise a resource consent is governed by when it commences under s 116 and when
it terminates. Subject to any particular conditions of a consent which may limit works to
certain times or dates or seasons, a resource consent is a continuing right to do the
thing for which consent has been granted. As a continuing right, the legal ability of the
consent holder to do that thing is the same whether they have started to do it or not.
The only difference relates to termination: an unimplemented resource consent will
lapse under s 125 of the Act unless given effect to within a certain period of time, while
the duration of a resource consent that has been given effect to is governed by s 123 of
the Act. That difference, while important, does not appear to affect the issue in this case
either as a matter of principle or in terms of the facts of this case.

[40] Even if the Council's approach were narrowed to apply only to the holders of
unimplemented resource consents, it would still mean, as this case demonstrates, that
a person who had obtained a resource consent and, on the basis of that consent,
entered into binding arrangements with a bank, a builder and tenants, would then be
subject to the risk, almost completely beyond their control, of being told they require
some further resource consent at any stage of the development up until the original
resource consent had been given effect to. Given the many different ways in which the
implementation of consents may lawfully occur, or how existing use rights might arise, it
is difficult to see how such an approach could be justified in pursuit of the purpose of
the Act or on any other principled basis of avoiding, remedying or mitigating any

adverse effects of the already consented activity on the environment.

[41] There is also an issue of retrospectivity. The Council's position on the
interpretation of and relationship between s 9(3)(a) and s 86B would mean that the
rights obtained on the grant of a resource consent would be changed by a future
change to the rules in the plan, without any act or omission on the part of the consent
holder. A person who had previously been using land lawfully in accordance with a
resource consent for such use under s 9(3) would, on the Council’'s approach and in the
absence of a further resource consent, then be acting in contravention of s 9 and thus

potentially committing an offence under s 338(1)(a) of the Act.

[42] This would be inconsistent with the principle of interpretation in s 7 of the
Interpretation Act 1999 that “[aJn enactment does not have retrospective effect.”® This

S _“principle is said to be based on the essential idea of a legal system that current law

For the purposes of the Interpretation Act, “enactment” includes regulations. Under s 76(2) of the
Act a rule in a district plan has the force and effect of a regulation in force under the Act.

:t -I :-._ o |_'._i -J ")
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should govern current activities.* As the principal texts on interpretation explain, the
principle is not an absolute rule: it must give way before any express statutory language
and may be reduced in its ambit by a purposive interpretation in the context of the
statutory regime and its application to the facts of a particular case to do justice or to

avoid injustice.’

[43] One strong element of the principle against giving an enactment retrospective
effect is that the Courts will seek to preserve existing rights where changes to those
rights are not the purpose of the enactment.® Those familiar with the legislative history
of the Act will know that the almost invariable transitional provision in successive
amendment Acts has been to provide that the amendments do not affect proposed
rules which were notified, or applications or other matters relating to a resource consent
that had been lodged or initiated, before the commencement of the amendment Act.”
But even more pertinent in this case is the protection of existing uses from later district
rules under s 10 of the Act,® which is a clear example of the principle being given legal
effect. As discussed above, the operation of s 86B has no effect on existing uses and
there is no clear reason why a resource consent holder under the Act should be in any

worse position in terms of s 9 than the holder of existing use rights.

[44] For those reasons, | conclude that a holder of a resource consent for a specified
use or activity is not required to obtain a further resource consent for the same use or

activity when a new or changed rule comes into effect.

[45] | therefore hold that as Arapata holds a current resource consent to refurbish
the existing building and rebuild the roof annex at 83 Albert Street, it does not require
any further resource consent to use land in that way or to undertake those activities.
The Council was wrong to say, after the grant of the first consent and on the basis of it
having notified its decisions version of the proposed Auckland Unitary Plan, that a
further resource consent was required. It could not require a re-assessment of the
consented use or activities based on a rule which did not have legal effect when the
consent was granted and which does not have retrospective effect. It is on this basis

that | proceed to consider the application for costs.

Bennion, Statutory Interpretation, 2™ ed. 1992, p. 214.

See Burrows and Carter, Statute Law in NZ, 5" ed. 201 5, pp. 619-628; and Craijes on Legislation,
8" ed. 2004, Chap. 10.3, pp. 389-399:

Maxwell on the Interpretation of Statutes, 12" ed. 1969, p. 218.

See e.g. ss 151 and 160, Resource Management (Simplifying and Streamlining) Amendment Act
2009.

Also, before the commencement of the Act, see s 90 Town and Country Planning Act 1977.
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Costs

[46] The Court's power to award costs is conferred by s 285 of the Act, which

relevantly provides:

(1) The Environment Court may order any party to proceedings before it to pay to any
other party the costs and expenses (including witness expenses) incurred by the
other party that the court considers reasonable.

[47] The discretion conferred by s 285 is broad and a great deal of case law exists
as to the principles which apply to the exercise of that discretion. Principles which are

particularly relevant to this case appear to be as follows:

(a) There is no general rule in the Environment Court that costs follow the

event.®

(b) Costs are ordered to require an unsuccessful party to contribute to the

costs reasonably and properly incurred by a successful party.™

(c) Costs are awarded not as a penalty but as compensation where that

is just."

(d) An award may compensate parties for costs unnecessarily incurred as
a result of proceedings which should not have been brought.™

(e) Costs at a higher level than usual party and party costs may be
awarded where particular circumstances justify that, including where:

(i) the process of the court has been abused;

(i) arguments are advanced that are without substance;

(iii) the case is poorly presented or the hearing is unnecessarily
lengthened:;

(iv) opportunities for compromise could reasonably have been

expected but a party has failed to explore them; and

Culpan v Vose Decision A064/93.

Hunt v Auckland CC Decision AD68/94.

Foodstuffs (Otago Southland) Properties Ltd v Dunedin CC [1996] NZRMA 385.
Paihia and District Citizens Assn Inc v Northland RC (1995) 2 ELRNZ 23.
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(v) a party takes a technical or unmeritorious point of defence.™

(f) Where wasted costs have been incurred, such as where a hearing
has had to be adjourned or a proceeding has been withdrawn at a
very late stage, the party who is not responsible for the adjournment
or withdrawal may be entitled to costs.™

[48] | accordingly approach my decision on this application for costs on the basis
that the award should be a reasonable contribution towards costs incurred by the
successful party rather than a penalty on the unsuccessful party. In terms of what
constitutes success in a proceeding where the case did not proceed to a full hearing, |
take into account the central issue between the parties, the approach they have taken
to the resolution of that issue and the degree to which the Court can assess the merits
of their positions and approaches. In many cases that are discontinued before trial,
even where that occurs at a late stage, the basis of the discontinuance is often an
agreement which addresses the issue of costs. In some cases, a settlement prior to
hearing effectively prevents the Court from assessing the merits.” Unusually in this
case, the withdrawal of the application for declarations did not resolve the central issue
between the parties and they have placed it squarely back before the Court in their
submissions on costs. This has meant that the Court has been able to assess the
question of costs with regard to the merits of the arguments advanced on the central

issue.

[49] Arapata’s grounds in support of its application are set out in summary above at
paragraphs [20] and [22]. It has been put to cost in applying for declarations to protect
its rights as a consent holder. While it was Arapata which withdrew its application at a
very late stage, | accept that it agreed to the settlement proposed by the Council,
except as to costs, in order to obtain certainty as to its ability to undertake the works for
the sake of its other contractual commitments that could be adversely affected by any

delay.

[50] The Council's response to the application is set out in summary above at
paragraph [21]. The Council's main ground of opposition may be summarised as being

/o e that as the proceeding was withdrawn, neither party was “successful” and accordingly

vl
"
o’ 4
F el
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" P | '1 3 Development Finance Corporation NZ Ltd v Bielby (1991) 1 NZLR 587 (HC) at 594-5.
C \ RO T OB Holdings Ltd v Whangarei DC [2010] NZEnvC 164.
| NS Bridgecorp Holdings Ltd (in rec.) v Hamilton CC Decision A21/08
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costs should lie where they fall. Apparently as an alternative, the Council suggests that
it is the successful party because the dispute has been resolved in a manner that is
consistent with its position that a further resource consent was required. Linked to this
is the Council’'s suggestion that Arapata brought its proceedings “no doubt” to apply
pressure to the Council to change its position in that regard.

[51] These arguments on behalf of the Council might have merit had the Council
presented some robust argument to show why the holder of a current resource consent
to undertake particular works could be required to obtain a further resource consent in
respect of the same works where some proposed rules, previously not in effect, had
come into effect. The submissions presented by the Council address this but for the
reasons set out above, | do not accept those submissions. | do not consider that this is
a marginal issue. No robust argument has been presented to show any basis on which
s 9(3)(a) should be interpreted to make the rights conferred by a resource consent

subject to future changes to the rules in a plan.

[52] While in some respects the withdrawal of the proceeding on the eve of hearing
gives rise to wasted costs, the issue is whether it is appropriate in the particular
circumstances of this case for costs to be awarded in favour of the party withdrawing
the proceeding, rather than (as would be more common) the party responding. | accept
the evidence of Mr Kirkland and the submissions on behalf of Arapata that its
agreement with the Council to seek a further consent was done so as to obtain certainty
as to its ability to undertake proposed works on its building and in light of its
commitments to its bank, its builder and its tenants. | do not accept the Council’'s
submission that the proceeding was brought to put pressure on the Council to change
its position: had that submission been supported by some analysis to show that the
declarations sought were overly technical or otherwise unmeritorious, then there may

have been a basis for it.

[63] For the reasons set out above, | am satisfied that Arapata’s position is clearly
supported by s 9(3)(a) and that is not altered in any way by s 86B of the Act. In relation
to the positions taken on the central legal issue, this case bears some similarities to
those where costs have been awarded against a local authority which has acted in a

o Way that unduly restricts the rights of the other party without a reasonable justification

For example, Stacey v Auckland Council [2011] NZEnvC 184 at [8] - [9] and Canterbury RC v
Waimakariri DC Decision C70/02 at [16] - [24].
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[64] | conclude that Arapata is entitled to an award of costs. It seeks an "appropriate
contribution” to the cost of the time spent by its counsel and an associate in preparing
and filing the application and in preparing for hearing of $8,662.50 (net of GST).

[55] While the case law indicates a “rule of thumb” of a “comfort zone” (rather than
any deliberate policy) for awards of costs in the region of 25-33 percent of the actual
and reasonable costs and expenses incurred,"” | am satisfied that a degree of uplift is
warranted in this case because the Council pursued an unjustified requirement for a
further resource consent notwithstanding that it knew that Arapata held a resource
consent for that use of land. In all the circumstances, in my judgement a reasonable
award is $5,000.00.

[56] | order the Auckland Council to pay to Arapata Trust Limited the sum of
$5,000.00 as costs in this proceeding.

For the Court:

DA Kirkpatrick
Environment Judge

w Emerald Residential Ltd v North Shore CC Decision A51/2004; Baxter v Tasman DC [2011]
NZEnvC 119.
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JUDGMENT OF THE COURT

A The appeal isallowed.

B Wedeclarethat:

(@)

(b)

In deciding whether to notify the application, the Rodney District
Council was required to take into account the relevant
outstanding landscape classifications of the affected land in the

Auckland Regional Policy Statement.

Therewas no need to notify the Auckland Regional Council under
s94.

AUCKLAND REGIONAL COUNCIL V RODNEY DISTRICT COUNCIL And Anor CA CA502/2007 [26

March 2009]
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(© In deciding whether to notify the application, the Rodney District
Council was entitled to take into account the conditions which it

proposed to impose as part of the consent.

B Thereisno order asto costs.
REASONS
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I ntroduction

[1] The coastline extending north from Te Henga (Bethells Beach) to Muriwai,
some 25 kilometres west of the metropolitan area of the City of Auckland, is of great
natural beauty. In 2005 the Rodney District Council (RDC) granted resource
consent for the construction of a large house within view of the Te Henga walkway
in a manner arguably inconsistent with the Auckland Regional Policy Statement
(ARPS) of the Auckland Regional Council (ARC). Acting under s 93 of the
Resource Management Act 1991 (RMA), the RDC made a decision that it was not
necessary to publicly notify the application, or to inform the ARC before making its
consent decision under s 104, which imposed certain conditions. The ARC learned
of the project when it received a complaint from a member of the public who saw the

construction in progress.

[2] Whereas the ARC'’s regiona plan had identified the coastline as of high
amenity value, the RDC’ s district plan did not accord the area the same status, and in
its s 93 decision the RDC did not take into account the ARC or national instruments
(higher order instruments). The ARC applied to the High Court for judicia review

of the decision and was unsuccessful. It now appeals.

[3] The ARC does not pursue on appea its challenge to the consent decision
because of the good faith of the applicants for consent, and to that extent the
proceeding is moot. But because of the general importance of resolving doubts
about the respective roles and responsibilities of the two councils we accepted their

joint request to hear argument upon three major questions of general importance.

[4] The issues we have agreed to determine are:

(1) Wasthe RDC obliged to consider the higher order instruments when

considering its notification decision?

(2) Isthe ARC “affected” so it should have been notified?
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(3 In making its decisions on notification, can a council as consent
authority take into account prospective conditions of consent as

mitigating the effects of the activity?

[9] All members of the Court agree that the second question is to be answered no
and the third is to be answered yes. We are unable to agree as to the answer to the
first question, which Ellen France J would answer no and | would answer yes. It
follows that the answer of the Court will be in accord with the intermediate position
taken by the President: that in this case, although not as a general rule, the answer is
yes. The difference results from an imprecision in the drafting of the RMA which

may perhaps warrant Parliament’s consideration in its current review of the Act.

[6] | record that the challenged determinations were made on 21 July 2005 under
ss 93 — 94 of the RMA to process the application without notification, and under
s 104 and the associated conditions provision, s108, to grant resource consent. The
amendments to relevant sections by the Resource Management Amendment Act
2005 did not come into effect until 9 August 2005 and are therefore to be
disregarded.

[7] It should be added that the members of the Court recognise that the
environment in question is of importance to Maori. But because the tangata whenua
were not represented before us we have declined to consider issues of particular

concern to them.

Issue 1. was the RDC obliged to consider the higher order instruments when
considering its notification decision?

[8] The answer in my opinion is yes. | begin with Harrison Js approach and

outline the parties’ submissions before setting out my own analysis.

The High Court decision

[9] Harrison J was not satisfied that the RDC erred in law by not taking account
of Part 2 and the national and regional planning instruments when determining that
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the effects of the proposed activity on the environment would be minor. He

discussed the question as follows:

[88] Mr Enright [for the ARC] categorises the regiona and national
planning framework as being of a ‘higher order’ than the digtrict plan. He
relies upon the location of the site within the Auckland Regional Policy
Statement’s (ARPS) designation of an outstanding landscape (sensitivity
rating 6) or of reasonably significant landscape value (sensitivity rating 5).
The distinction is not important. Whatever classification is adopted, the area
obviously has a unique landscape value.

[89] Mr Enright says that, if RDC had taken account of the ARPS, it would
have learned of this special zoning, and adopted a much more careful
approach. This knowledge would, he submits, have put the decision maker
on inquiry that the issue merited more detailed consideration.

[90] Mr Enright emphasises certain provisions of the ARPS, advocating a
‘precautionary approach’ to resource management decision making (but on
analysis that dictum comes within advice to a local authority when it is not
in a position to fully assess the adverse effects of a proposed activity ‘due to
inadequate information or understanding of these effects on the
environment’). The policy emphasises the importance of controlling
‘subdivision, use and development of land’: first, to protect landscapes with
a sensitivity rating of 6 or 7 ‘by avoiding subdivision, use and development
which cannot be visually accommodated within the landscape without
adversely effecting the character, aesthetic value and integrity of the
landscape unit as a whol€e'; and, second, those with a sensitivity rating of 5
are protected by ensuring that use and development can be visualy
accommodated without adverse effects: para6.4.19.

[91] The ARPS further provides: para 6.4.21:

The intention of the policies is to protect the aesthetic and visual
quality, character and value of the major and unique landscapes from
inappropriate subdivision, use and devel opment.

[92] The ARPS aso sets out policies for preserving the natural character of
the coastal environment, and protection from inappropriate subdivision, use
and development, also by avoiding adverse effects on the environment in the
areas of high natural character; and for the purpose of preserving and
protecting outstanding regionally significant landscapes accordingly: paras
74.4and7.4.7.

[93] Mr Enright says these instruments required RDC to ‘change its lens
from the digtrict plan focus. While he concedes the result may not
necessarily be different from an evaluation of district planning instruments,
it may lead to a different inquiry encompassing different considerations. Mr
Enright says that reference to the ARPS requirements to ‘avoid’
inappropriate locations and ‘ preserve’ landscape values would have put RDC
on notice of the need to evaluate aternative locations on the 235 hectare site
which would not effect these values, or aternatively effect them to a lesser
extent. The emphasis must shift, Mr Enright says, from local to regional
interests and values.



[94] While acknowledging that RDC's report and notification decision
made some reference to visual impact, Mr Enright characterised it as
‘limited to district plan criteria and a ‘micro-focus’ within that framework,
whereas the regional instruments required a different type of assessment —
one designed to consider the impact on the ‘regional environment values at
stake'.

[95] Mr Enright's detailed submission begs the question of why it was
unreasonable, or of why there was an error of process, for RDC not to take
the higher order instruments into account when deciding on natification. It
was not until closing that he attempted to articulate the statutory genesis of
an obligation on the consent authority. In answer to my inquiry, Mr Enright
identified the requirement in Schedule 4, which specifies the requirements
for an application for resource consent, for an assessment of environmental
effects ‘ subject to the provisions of any policy statement or plan’.

[96] However, | read that phrase ‘subject to the provisions of any policy
statement or plan’ as qualifying or modifying the mandatory obligation for
the applicant’s assessment of effects to include certain information. The
assessment is to be made by the applicant within the prescribed form. Its
purpose is to provide ‘an assessment of environmental effects in such detail
as corresponds with the scale and significance of the effects that the activity
may have on the environment’: s 88(2)(b). The requirement does not
separately or reciprocaly oblige the consenting authority to take account of
‘the provisions of any policy statement or plan’ when deciding on
notification.

[97] Inthisrespect Schedule 4 servesto identify what isrequired in terms of
assessing ‘the effect of the activity on the environment’. The words * effect’
and ‘environment’, including ‘amenity values, are defined. The consent
authority’s inquiry, when deciding on notification, is directed towards
satisfaction ‘that the adverse effects of the activity on the environment will
be minor’. That inquiry is unaffected by regional policy statements or plans.
The ‘environment’ comprises the defined resources, values, conditions and
qualities, all of which are addressed in the district planning instruments.

[98] Alternatively, assuming for these purposes that the phrase ‘any policy
statement or plan’ includes both regiona and digtrict plans, it links logically
to s 9. That provision expressy proscribes contravention of a rule in a
district plan, unless expressly allowed by a resource consent granted by the
territoria authority: s 9(1); or, similarly contravention of arule in a regional
plan, unless expresdy allowed by a resource consent granted by the regional
council: s 9(3). Logically, the Schedule 4 reference to ‘the provisions of any
policy statement or plan’ would relate or link back to the type of application
for resource consent, whether under a district plan or under a regional plan.
The distinction is verified by subsequent provisions — e.g. ss 12, 13, 14 and
15 — to which Mr Loutit refers; all relate to prohibited activities which
reguire aresource consent under aregiona plan.

[99] | am not satisfied that RDC erred in law by not taking account of the
regiona planning instruments when satisfying itself that the effects of the
proposed activity on the environment would be minor.

[100] Also, Mr Enright says that RDC did not sufficiently consider relevant
Part Il values. He cited a number of general statutory provisions: ss 5, 6(a),

049
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6(b), 6(e), 6(f), 7(a), 7(c), 7(f) and 8. With respect to Mr Enright, these
provisions are genera statements of values which are specifically addressed
later in the digtrict planning instruments. RDC’s decision gave them express
consideration, in any event. This argument, at best one of degree, does not
advance ARC' s case.

Submissions

[10] For the ARC Mr Casey QC contended that the Judge was wrong to conclude
that the values, objectives or policies of the higher level instruments are, in the
Judge' swords, “all ... addressed in the district planning instruments’; and that they
are materially the same as or similar to the district planning instruments. That, he

submitted, is because the RDC’ s district plan does not:

@ attribute outstanding character to the landscape (as do the ARPS and
Regiona Coastal Plan);

(b) recognise the national importance of the landscape by reason of its

outstanding character;

(© recognise the national importance of the natural character of the

coastal environment and the locality of the proposed dwelling;

(d) recognise the significance from the regiona perspective, of both the

landscape and the natural character of the coastal environment;

(e carry over the requirement to have regard to the landscape assessment
studies discussed in Appendix E of the Regional Plan: Coastal.

[11] Mr Loutit for the RDC submitted that the RDC was right to refer only to the
RDC district plan. He contended that the reason why the applicants required consent
was because, in terms of s 9, to perform earthworks and build a house without a
resource consent contravened the RDC’ s district plan. No regiona council consents
were needed in this case. Sections 93 — 95, which deal with notification, make no
mention of Part 2 of the RMA, the New Zealand Coastal Policy Statement (NZCPS)
or regional documents. The references to “a plan or proposed plan” in ss 94A and

94B, relating to whether adverse effects are minor and to who may be adversely
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affected, can relate only to the plan under which the resource consent is sought. That
Is the RDC’s district plan. That may be contrasted with s 104 (consideration of
applications) which, like the designation provisionsin ss 168A and 171, does refer to
the higher order documents. Mr Loutit submitted that where Parliament intended
that Part 2 or regional and national documents be referred to that is specifically
stated. That did not occur in ss 93 and 94.

Discussion

General

[12] The question for the RDC was whether the effects on the environment would
be minor. Unless that was the case, it was obliged to notify the application. My
analysis differs from that of the High Court Judge. And | do not accept Mr Loutit’s
submissions. | am satisfied that the RDC did err in law by not taking account of the
regional planning instruments in satisfying itself that the effects of the proposed
activity on the environment would be minor. My conclusion is a consequence of the
statutory scheme, and is borne out by analysis of the specific documents in question.
The effects on the environment cannot be considered objectively without reference
to the values that are attributed to different aspects of the environment by the
relevant instruments. In this case, each of the documents has a dlightly different
perspective on the environment, and therefore attributes value to it in a different
manner. Requirements for protection of important and sensitive values will
frequently be expressed at a higher level of specificity in a district plan than in a

regional plan, but that will not necessarily be so and was not the case here.

[13] Commencing with the considerations mandated by the statute itself, | would
reject the RDC’s submission that, as Part 2 is not mentioned in ss 93 — 95, it is not
relevant to the notification decision. That cannot be right as a matter of conventional
statutory interpretation. The purposes and principles must be mandatory relevant
considerations. They are expressed as applying to all persons exercising powers
under the Act. Thereis no suggestion that the considerations can be delegated to the

district plan or any other instrument. Parliament must have intended that these



052

principles be borne in mind by all decision-makers exercising any discretion under
the Act.

[14] Moving next to the national and regional documents, the scheme, purpose,
and words of the RMA al favour the interpretation that they must be taken into

account.

[15] It isnot clear from the Act that, at least before the amendment of 9 August
2005, the district plan was required to coincide with what was said in the higher level
documents. The only document it was specifically required to give effect to was the
national policy statement. By s 75(2) the district plan was to be “not inconsistent”
with the regional policy statement and plan. This does not seem to prevent the
district plan taking a somewhat different perspective, although insofar as it was
inconsistent it would be ultra vires. (The 2005 amendment to s 75, requiring a
district plan to “give effect to” national policy statements, NZCPS and regional

policy statements, now allows less flexibility than its predecessor.)

[16] But that does not mean that provisions of Part 2 and of the national and
regional instruments could be ignored. Indeed, the fact that the district plan can take
a different perspective is a point in favour of the interpretation that the other

documents (ie other perspectives) must be considered.

[17] Requiring the district council to consider the higher level instruments is also
in keeping with the purpose of the Act. For example, s 6 requires that questions of
national importance must play their part in the overall consideration and decision.
The district plan is not required to address such issues, although failure to do so may
not necessarily be inconsistent with higher documents. In that situation it would be
necessary for a decision-maker to refer to higher documents in order to properly
assess issues of national importance.

[18] It would be inconsistent with the statutory hierarchy for a district council to
be able to disregard such specific provisions of aregional instrument provided by the

regional map and the policies to which it gives effect.
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[19] My conclusion that district plans do not (and are not required to) cover all of
the ground covered in the national and regional instruments is borne out by the
documents in question in this case. The protection of the area between Te Henga
and Muriwai was expressed with significantly greater emphasis and specificity in the
regional plan, not least in the wholly precise demarcation of the “Outstanding
Character” discussed in the landscape assessment issues which it cites and which is
depicted in the accompanying map. While the RDC’s district plan referred in
general terms to the value of the area, its account is less focused and emphatic than
that of the regiona instruments.

Soecific

[20] Thedifficulty arises from the fact that ss 6 and 7 (stating the principles of the
RMA) and aso s 104 (requiring the council to have regard to higher order
instruments when considering an application for resource consent) suggest that the
higher order instruments should be considered by the district council when
considering under s 93 whether the adverse effects on the environment will be
minor; whereas ss 9 (prohibiting land use contravening a rule in a district plan) and
s 93 contain no reference to such instruments.

[21] The answer to question 1 depends on which of these provisions are to be
regarded as dominant. While | am attracted to the practical sense of the President’s
approach, my assessment of the text and purpose of the RMA in terms of s 5 of the
Interpretation Act 1999 is that ss 6 and 7 of the RMA are dominant provisions and
the message they convey is supported by s 104.

Purposes and principles

[22] Sections 6 and 7 appear in Part 2 of the RMA which is headed “Purpose and
principles’. It begins with s 5 which states the purpose of the Act, which is to
promote sustainable management of natural and physical resources. Section 8

requires that the Treaty of Waitangi be taken into account.

[23] Section 6 relevantly provides:



[24]

[25]

In achieving the purpose of this Act, all persons exercising functions and
powers under it, in relation to managing the use, development, and
protection of natural and physical resources, shall recognise and provide for
the following matters of national importance:

@ The preservation of the natural character of the coastal
environment ...

(b The protection of outstanding natural features and landscapes from
inappropriate subdivision, use, and devel opment:

(Emphasis added.)

And s 7 states:

In achieving the purpose of this Act, all persons exercising functions and
powers under it, in relation to managing the use, development, and
protection of natural and physical resources, shall have particular regard
to—

(© The maintenance and enhancement of amenity values:

) Maintenance and enhancement of the quality of the environment:

(Emphasis added.)
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Sections 6 and 7 apply to al persons exercising functions and powers under

the RMA in relation to managing the use, development and protection of natural and

physical resources. There is no doubt that they apply to the RDC in its decisions on

the notification and grant of resource consents. The RDC is therefore required to

“recognise and provide for” the factorsin s 6, and to “have particular regard to” the

factors in s 7.

environment” and the “amenity values’ to which they refer.

[26]

“[E]nvironment” is defined by s 2 to include:

@ Ecosystems and their congtituent parts, including people and
communities; and

(b) All natural and physical resources; and

(© Amenity values; and

It is necessary to determine in the present context what are “the



(d)
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The social, economic, aesthetic, and cultural conditions which affect the

matters stated in paragraphs (a) to (c) of this definition or which are affected by
those matters:

[27] “[A]menity values’ aredefinedins2 as.

those natural or physical qualities and characteristics of an area that contribute to
people’'s appreciation of its pleasantness, aesthetic coherence, and cultural and
recreational attributes

[28] What are New Zedland's amenity values is assessed by a series of decision-

makers:

D)

(2)

3

(4)

()

Parliament (in enacting Part 2 which listsinter alia matters of national

Importance);

The Minister for the Environment, who in 1994 made the NZCPS:
ss 56 —58;

The regional authority, the ARC, which has made:

- the ARPS: ss59 — 62;

- the Auckland Regional Plan — Coastal (“ARPC”) ss63 — 64;

The RDC, one of seven local authorities exercising jurisdiction within

the greater Auckland area, which has relevantly made:

- the Rodney District Reviewed District Plan (the Operative
District Plan) : s75;

and has promoted:

- Proposed Plan Change 55 (which came into force in April
2006);

- Proposed District Plan 2000;

The RDC as consent authority, which made the decisions not to notify

and to grant consent: Part 6.

[29] Section 104 requires the district council to have regard to all of the foregoing

when considering an application for resource consent. The question is whether it

must also do so when assessing whether the adverse effects on the environment of

granting the consent will be more than minor (s 93).
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[30] The standards of “the environment” referred to by s 93 are stated
authoritatively by all the foregoing “instruments’, including those of Parliament, the
Minister, and the regional council as well as the district council. | prefer the view
that, to know what are the relevant amenity values in order to make a worthwhile
appraisal of that environment, it is not enough to limit attention to the Operative
District Plan or the Proposed District Plan 2000, when (as in the present case) it

givesonly a partial account of what “the environment” is.

[31] That conclusion is supported by s 104's specific requirement that the district
council have regard to all of the higher instruments when it makes its substantive
decision. Parliament has decided that at that stage the district council must know
what is in al of them, in order to “take them into account”. To reect the
interpretation | propose would not spare the district council effort in educating itself
as to these things, since it must be fully familiar with them when it makes its s 104
decision, often immediately after its procedural decision under s 93 — whether the
application can be safely dealt with without public notification. It would of course
spare the applicant potential opposition and the consequent delay and costs. But my
reading of the scheme of the foregoing sections is that, in cases where the higher
instruments convey a different message from the district scheme, Parliament has
preferred the opposing public interest — of getting the right answer via the objection

process.

[32] Such conclusion isreinforced by an examination of how the RMA works.

The operation of the RMA

(1) The RMA procedures

[33] Administration of the coastline and its hinterland is governed by the RMA.
As aready noted, its purpose is to promote the sustainable management of natural
and physical resources in a way which enables people and communities to provide
for their social, economic and cultural wellbeing while sustaining the potential of the
resources to meet the needs of future generations (s 5). This is achieved by the
drawing up of district and regional plans, which tranglate the objectives of the RMA
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into rules that apply in specific areas. Permission must be obtained to carry out
activities that are restricted or controlled by these rules. That is done by applying for

resource consent.

[34] Inthiscase, it was necessary for the developers to apply for resource consent
because the project infringed rules in relation to size, excavation of materials and
earthworks under the Operative District Plan, Proposed District Plan 2000, and
Proposed Plan Change 55.

[35] Applications to the RDC for resource consent are made under s 88(2), which
provides that an application must:

@ be made in the prescribed form and manner; and

(b include, in accordance with Schedule 4, an assessment of
environmental effects in such detail as corresponds with the scale
and significance of the effects that the activity may have on the
environment.

[36] Schedule 4 states:

Subject to the provisions of any policy statement or plan, an assessment of
effects on the environment for the purposes of section 88 should include—

@ adescription of the proposal;

(b) whereit islikely that an activity will result in any significant
adverse effect on the environment, a description of any possible
alternative locations or methods for undertaking that activity

(© an assessment of the actual or potential effect on the
environment of the proposed activity:

(9 a description of the mitigation measures (safeguards and
contingency plans where relevant) to be undertaken to help prevent
or reduce the actud or potential effect:

(h identification of the persons affected by the proposal, the

consultation undertaken, if any, and any response to the views of
any person consulted:

(Emphasis added.)
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[37] In the High Court, Harrison J (at [96] of his judgment) read narrowly the
italicised passage with which Schedule 4 begins so as not to include reference to
higher order instruments. But since the district council when considering the
application at the s 104 stage is required to have regard to the higher instruments, the
application should be prepared with them in mind and, for reasons of efficiency, deal
with whichever of them are relevant to the decision. The alternative, that the district
council aone is expected to look a them, would make for administrative

inefficiency.

(2) The decision-making power

[38] The decision-making power in question is in ss 93 and 94A. Section 93
states that an application for consent must be notified unless the consent authority is
satisfied that the adverse effects of the activity on the environment will be minor.
(Notification is also unnecessary if the activity is controlled, but that is not the case
here.) So the question is: by what legal standards s the issue whether the effects will

be minor to be judged?

[39] Section 94A gives guidance as to how a consent authority may decide
whether the adverse effects will be minor. Under s 94A the authority:

€) may disregard an adverse effect of the activity on the environment if
the plan permits an activity with that effect; and

(b) for a restricted discretionary activity, must disregard an adverse
effect of the activity on the environment that does not relate to a matter
specified in the plan or proposed plan as a matter for which discretion is
restricted for the activity; and

(c)  must disregard any effect on a person who has given written
approval to the application.

[40] A discretionary activity is one for which resource consent is required (s 77B).

[41] The section tells us what the district council may or must disregard. Since
the present question is what the district council is required to consider when it is
deciding whether the effects on the environment will be minor, it is therefore

necessary to determine:
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(& What isthe factual subject-matter of the enquiry?

(b) What are the legal criteria?

[42] Asto (1), since the subject of the enquiry is the “environment”, what is the
relevant environment must be determined as a question of fact; and whether the
effect upon it is minor is to be assessed as a matter of judgment. Neither question
can be answered in a vacuum. Both enquiries are structured by (2), the
considerations deemed by the RMA to be important. The point may be expressed
another way: could the RDC as consent authority lawfully come to a conclusion that
adverse effects on the environment will be minor, without first considering Part 2 of
the RMA and the regional and national planning instruments? The answer is no.
That conclusion arises from the statutory scheme, which sets up a hierarchy of the
statutory, national and regional provisions of relevance in addition to the district

plan.

(3) The decision-makers

[43] In Beach Road Preservation Society Inc v Whangarel District Council
[2001] NZRMA 176 at [39] (HC) Chambers J noted that the RMA “works from the
most general to the most particular and each document along the way is required to
reflect those above it in the hierarchy”. That statutory hierarchy is described in
Progressive Enterprises Ltd v North Shore City Council [2006] NZRMA at [59]
(HC). The question is what the implications of this are for decision-makers. Are
district council instruments to be seen as including all the implications of the higher
documents so that the latter may be disregarded; or are the higher instruments to be
considered when they contain a dimension that is omitted or stated with less

specificity in the district council instrument? | am satisfied that the latter is the case.

The hierarchy of decision-making in the present case has been recorded above at
[28].
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(4) Theinterrelation of instruments

[44] Parliament has sought to avoid inconsistency among the instruments at
different levelsin the hierarchy. So by s 62(3) aregional policy statement must give
effect to a national policy statement or NZCPS. Section 55 (which applies to
NZCPSs by s 57) aso requires local authorities to give effect to a provision in the
national policy statement that affects a regional policy statement or a plan. Under
s61, in preparing or changing a policy statement, the council must take into account
the extent to which the regional policy statement needs to be consistent with the
policy statements and plans of adjacent regional councils. Likewise, during the
material period (1 August 2003 to 9 August 2005) s 75(2) provided:

2 A district plan must give effect to any national policy statement or a
New Zealand coastal policy statement and must not be inconsistent with—

@ awater conservation order; or
(b) the regional policy statement; or
(c) aregiona plan for any matter specified in section 30(1).

(Emphasis added.)

[45] Inthiscasethe ARC provided in very specific detail, a precise assessment of
how the amenity values of the coastline were to be measured. The following
important and very specific provision from the ARPS, and the regional map which
gives effect to it, do not appear in the RDC’ s district plan:

6.4.19 Palicies: Landscape
The following policies and methods give effect to Objective to 6.3-4:

1. Subdivision, use and development of land ... shall be controlled so that
in areas identified in Map Series 2 and 3:

(i) the quality of outstanding landscapes (landscapes rating 6
and 7) is protected by avoiding adverse effects on the
character, aesthetic value and integrity of the landscape unit
asawhole

(i) outstanding landscapes with a sensitivity rating of 6 or 7 are
protected by avoiding subdivision, use and development
which cannot be visually accommodated within the
landscape without adversely affecting the character,
aesthetic value and integrity of the landscape unit as a
whole.
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The RDC'’s district plan depicts the subject property as in an area rated 6. It is
immediately adjacent to a coastal area rated 7. Its sensitivity rating is 5. Each is a
high and exacting rating. It was the clear intent of the ARC to treat the area as of

especial sengitivity.

[46] The stipulations of the RDC's plan for amenity values in the area were
expressed more generally and were therefore |ess exacting.

[47] Itisargued for the RDC that it isimmaterial that in this case the higher order
instrument of the ARC provided with great specificity for more protection of the
environment than did the RDC plan. Because the latter made provision for
protection of the Te Henga-Muriwai coastline, counsel for the RDC submitted:

(@ Itwas*“notinconsistent” with the more exacting requirements of
the ARC instrument; and because the RDC was not required at

the s 93 stage to consider the higher order instruments;

(b) It acted lawfully in deciding that no notification was required.

[48] It is unnecessary to consider (a) because | do not accept the argument as to
(b). Theresult of its acceptance by the High Court is that the higher standards of the
ARC instrument were ignored; so alower standard than they stipulated was accepted
on the s 93 decision; and the RDC lacked at the time of its s 104 decision the
submissions of objectors who would have brought the ARC instrument to specific

attention.

(5) Section 9

[49] Ellen France J would endorse the reasoning of Harrison J, contrary to the
foregoing argument, that the dominant provision is s 9, which when taken with the
absence of reference to higher order instruments in s 93 overrides the inference from

ss 6, 7 and 104, that the higher instruments must be taken into account, which in my
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view are decisive. Section 9 is the first in Part 3 “Duties and restrictions under this
Act”. It states:

9 Restrictions on use of land

(1) No person may use any land in a manner that contravenes arule in a district
plan or proposed district plan unless the activity is

() expresdy allowed by aresource consent granted by the [district council]
responsible for the plan; or

(b) anexisting use....

[50] So, it is argued, there being no like prohibition of use that contravenes a
provision of the regional plan, Parliament does not seek to prevent such use.

[51] But such argument cannot in my view meet s 104, which makes quite clear
that it is the duty of the council to “have regard to” the higher order instruments and,
by necessary implication, to withhold resource consent unless that has been done.
Certainly s 104 provides a less forthright prohibition of infringement of the higher
order instruments than does s 9 in relation to rules in the district plan. But there
should be no need for s 9 to do the work performed by sub 75(2) (to avoid
inconsistency with the regional plan when the district plan is established) and s 104
(when the consent application is determined). Self-evidently, if there is consistency
between the district plan and higher instruments there will be no practical need to
refer to the latter. But where, as here, the regiona instrument is in fact more
exacting than the district plan, that difference is material to the s 104 decision. Such
decision should be made with the benefit of a s 93 decision that considers the same

environment as the s 104 decision, not a different one.

Issue 2: isthe ARC “ affected so it should have been notified” ?

[52] Theanswerisno. | agree with the reasons given by the President.
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Issue 3: in making its decisions on a notification can a consent authority take
into account prospective conditions of consent as mitigating the effects of the
activity?

[53] Theanswer to this question isyes, in respect of conditions that are inherent in

the application, and no, in respect of those which are not.

[54] Where public notice is not required under s 93, the application must still be
notified to “affected persons’, that is, “all persons who, in the opinion of the consent
authority, may be adversely affected by the activity” (s 94(1)).

[55] Theactivity iswhat the applicant wishes to do as expressed in its application.
In so far as the application inhibits what it can do the activity will be narrower than
would otherwise be the case. In Bayley v Manukau City Council [1999] 1 NZLR 568
at 570 (CA), this Court said that “activity” appears to have the same meaning as

use .

[56] The definition of condition includes a term, standard restriction and
prohibition (s 2) and is thus a qualification to a consent to a particular use: see Body
Corporate 97010 v Auckland City Council [2000] 3 NZLR 513 at [44] — [46] (CA).
Reference was aso made in Body Corporate 97010 to s 127, which concerns an
ateration to a condition but not an ateration to an activity. This Court said that the
question of what is an activity and what is a condition may not be clear-cut and will
often be a matter of fact and degree. In differentiating between them the consent
authority need not give a literal reading to the particular wording of the original
consent. It was stated that it is preferable to define the activity which was permitted
by resource consent, distinguishing it from the conditions attaching to that activity,
rather than simply asking whether the character of the activity would be changed by
the variation: at [46]. An activity may have been approved at arelatively high level
of generality which, subject to stipulated conditions, may be capable of being

conducted in various ways.

[13

[57] The Oxford Dictionary definition of the word “condition” includes “a
provision, a stipulation”. It may, as in Body Corporate 97010, be added by the

decision-maker as a qualification.
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[58] Here by contrast a form of condition was inherent in the application; the
application states “the dwelling has been designed to fit in with its site”. The likely
external colours for the exterior of the building are designed to reflect the colours of
a pebble beach. A stone roof and natural timber sides aid in achieving this. The
conditions imposed by the RDC (at 56) give effect to that and are therefore inherent
in the application. They are not super-added conditions, which may be what s 127 is
about.

[59] In Montessori Pre-School Charitable Trust v Waikato District Council [2007]
NZRMA 55 (HC) | said (at [12]):
It would defy common sense if when making the s 93 decision the consent
authority could not have regard to the practical redlity of what adverse

effects on the environment would be. To determine that self-evidently
requires consideration of conditions that would affect such redlity.

[60] 1 would confirm that view. It has no application to conditions which are both
certain and an integral part of the application so that potentia objectors have the
opportunity to appraise them when deciding whether to object, to appear and to give

or call evidence.

Relief

[61] The RDC suggests that the Court should exercise its discretion against
granting declarations because such orders would not serve any useful purpose.
However it does accept that there is a public interest in having the matters at hand
determined.

[62] The decision of the Court is to allow the appeal and make the following

declarations:

@ In deciding whether to notify the application, the Rodney District
Council was required to take into account the relevant outstanding
landscape classifications of the affected land in the Auckland
Regiona Policy Statement.
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(b)  There was no need to notify the Auckland Regional Council under
s,

(© In deciding whether to notify the application, the Rodney District
Council was entitled to take into account the conditions which it
proposed to impose as part of the consent.

[63] Asagreed by the parties we make no order as to costs.
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[64] | would allow the appea and make the following declarations:

@ In deciding whether to notify the application, the Rodney District
Council was required to take into account the relevant outstanding
landscape classifications of the affected land in the Auckland
Regional Policy Statement.

(b)  There was no need to notify the Auckland Regional Council under
s,
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In deciding whether to notify the application, the Rodney District
Council was entitled to take into account the conditions which it

proposed to impose as part of the consent.

I will now explain why.

In deciding whether to notify the application, the RDC was required to take
into account the relevant outstanding landscape classification of the affected
land which appearsin the ARPS

No general requirement for decision-makers under s 93 to take into account regional
planning instruments

[65] This case concerns the relevance of regiona planning instruments to the

consideration of applications for land use consents and a little context may be of

assistance:

@

(b)

(©

In many, and perhaps most, circumstances where a district council (or
its delegate) is required to determine whether to notify a resource
consent application, regiona planning instruments will be completely
irrelevant. An obvious example isif the resource consent is required
because of recession plane requirements in the district plan which are
unrelated to anything which appears in the regiona planning

instruments.

Section 75 of the Resource Management Act (at the relevant time)
envisaged that a district plan would “give effect to” nationa policy
statements and NZCPSs (see s 75(3)) and “not be inconsistent with”
inter alia, the regional policy statement. It should be noted that under
the current s 75 a district plan must now “give effect to” the regional
policy statement: see Baragwanath J at [15].

Where the relevant rulesin the district plan are, in effect, mandated by

the regional planning instrument, conformity with s 75 should ensure



068

that nothing of relevance will be overlooked if the decision-maker

focuses solely on the district plan.

(d) In any event, in such a case, the decision-maker will usualy be well-
familiar with the relevant provisions of the regiona planning

instrument.

(e Section 104(1)(b), which requires a district council to have regard to
regional policy statements when considering an application for a
resource consent, should serve as an adequate backstop in case
anything of relevance has been overlooked.

[66] Under s 93, a district council must notify an application for a resource
consent unless the application is for a controlled activity or the council is satisfied
that the adverse effects of the activity on the environment will be minor. In this case,
the application was not for a controlled activity, therefore the only issue was whether
the RDC was satisfied that the adverse effects of the activity on the environment

would be minor.

[67] “The environment”, as defined by s 2, has a readlity that is independent of
what is said about it in planning instruments. So it is perfectly possible to assess, or
form views about, the environment without referring to such instruments. An effects
assessment requires in the first instance a consideration of externalities associated
with the proposed activity on the environment as it exists. District planning
instruments are, however, relevant to the assessment of the significance of such
effects (eg whether they are likely to be magjor, minor etc) because these instruments
prescribe what activities can occur within the relevant environment. They thus have
a necessary role to play where the baseline test (see Bayley v Manukau City Council
[1999] 1 NZLR 568 (CA)) is relevant or where it is necessary to envisage a
“recelving environment” (see Queenstown Lakes District Council v Hawthorn
Estates Ltd [2006] NZRMA 424 (CA)) which, to use a current cliché, requires an
assessment of the environment “going forward”. In al of this, | think it important to
keep the associated exercises required of decision-makers as simple and as grounded

in reality as possible. In the case of a section 9(1) resource consent, application of
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the baseline test and assessment of the receiving environment are not usually seen as

requiring reference to regional planning instruments.

[68] It is important to recognise that where a district planning instrument is not
consistent with a regional planning instrument, the regional council’s primary
concern should be with the statutory processes associated with that district planning
instrument. A person dealing with aterritorial authority should usually be entitled to
assume that that a district plan is consistent with statutory requirements, including
requirements as to consistency with regional planning instruments. Resource
consent processes should not be used by a regional council as a forum to re-litigate

the structure and contents of district plans.

[69] For these reasons, which are broadly similar to those given by Ellen France J,
| see no genera requirement for a s 93 decision-maker to have regard to regional
planning instruments. For the sake of completeness, | agree in particular with what
she says at [95] —[100] and [103].

[70] That said, there may be some cases where reference to regional planning
instruments may be necessary at the s 93 stage. | see this as just such a case, for the
very particular reason that that it was not possible to make sense of the district
planning instruments without taking into account the regiona planning instruments.
Thisisin part because of the role of regional councilsin respect of the protection of
landscapes which is reflected in the ARPS and in part because of the poor drafting of
the relevant district planning instruments. In the succeeding sections of this part of

my judgment | will explain why thisis so.

The protection of outstanding landscapes. section 6 of the Act

[71] Section 6(b) of the Act provides:

6 M atters of national importance

In achieving the purpose of this Act, all persons exercising functions and
powers under it, in reation to managing the use, development, and
protection of natural and physical resources, shall recognise and provide for
the following matters of national importance;
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(b) The protection of outstanding natural features and landscapes from
inappropriate subdivision, use, and development:

The protection of outstanding landscapes. The New Zealand Coastal Policy
Satement

[72] The 1994 NZCPS provides:

Palicy 1.1.3

It isanationa priority to protect the following features, which in themselves
or in combination, are essentiad and important features of the natura
character of the coastal environment:

@ Landscapes, seascapes and land forms, including:

(i)  significant representative examples of each land form which
provides the variety in each region;

(i)  visualy or scientifically significant geological features; and

(iii)  collective characteristics which gives the coastal environment
its natural character including wild and scenic aress; ...

Palicy 3.1.2

Policy statements and plans should identify (in the coastal environment)
those scenic, recreational and historic areas, areas of spiritual or cultural
significance, and those scientific and landscape features, which are important
to the region or district and which therefore will be given special protection;
and that policy statements and plans should give them appropriate
protection.

The identification and protection of outstanding landscapes. the ARPS

[73] Consistently with the direction given in the NZCPS and ss 59 — 62 of the Act,
the ARPS identifies outstanding landscapes and makes provision for their protection.

Thus paragraph 6.4.1.19 provides:

1 Subdivision, use and development of land and related natural and
physical resources shall be controlled so that in areas identified in
Map series 2 and 3:

(i) the quality of outstanding landscapes (landscape rating 6 and
7) is protected by avoiding adverse effects on the character,
aesthetic value and integrity of the landscape unit as awhole;
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(i)  outstanding landscapes with a sensitivity rating of 6 or 7 are
protected by avoiding subdivision, use and development
which cannot be visually accommodated within the landscape
without adversely affecting the character, aesthetic value and
integrity of the landscape unit as awhole;

(iii) the quality of regionaly significant landscapes (landscape
rating 5) is protected by avoiding adverse effects on the
elements, features and patterns which contribute to the quality
of the landscape units;

(iv) regionaly significant landscapes with a sensitivity rating of 5
are protected by ensuring that any subdivision, use and
development can be visudly accommodated within the
landscape without adversely affecting the elements, features
and patterns which contribute to the quality of the landscape
unit.

Paragraph 6.4.20 specifies as the methods by which this policy is to be given effect
to:

1 Provision is to be made in district plans and relevant regional plansto
give effect to policy 6.4.19—-1, 2and 3

3 The ARC will, after consultation with interested persons and
organisations, prepare and publish guidelines on the standard
methodology for the assessment and the valuation of landscape within
the region.

[74] Appendix F to the ARPS provides an explanation as to the regional landscape
assessments which are reflected in the planning maps. The planning maps
themselves are drawn on an unfortunately large scale. But when regard is had to the
explanatory material, it is clear that the subject property is itself in an area rated as
6 and adjoins an arearated as 7. The sensitivity ratingis 5.

The identification and protection of outstanding landscapes. District planning
instruments - identification of the primarily relevant instrument

[75] There are three relevant district planning instruments — the Operative District
Plan, Proposed Plan Change 55 and the Proposed District Plan 2000. Of these
instruments the most significant (in terms of weight) might be thought to be
Proposed Plan Change 55, given that when the resource consent application was

considered, its relevant provisions were no longer open to challenge. But for present
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purposes (associated with the relevance of the ARPS to the notification decision) |

think it right to focus on the Proposed District Plan 2000. Thisis for timing reasons.

[76] The Operative District Plan came into force in 1993. A year later, in 1994,
the ARPS was notified. The RDC recognised that the ARPS “provided a series of
policy directions for managing the rural area, which needed to be implemented”, and
Proposed Plan Change 55 was drafted as aresult. It was notified in 1995. However,
as the ARPS did not become operative until 1999, Proposed Plan Change must have
been based on the notified ARPS not the operative version. | do not know whether
there are any material differences between the notified and operative versions of the
ARPS. Because Proposed District Plan 2000, notified in November 2000, post-
dates the ARPS there should be no timing issue in relation to the ARPS. For ease of
discussion, | will focus on Proposed Plan Change 55 and Proposed District Plan
2000, and leave to one side the Operative District Plan, which is now of some

antiquity and also precedes the ARPS.

[77] For this reason, | will address in this section of my judgment only the

relevant provisions of the Proposed District Plan 2000.

The relevant provisions of Proposed District Plan 2000

[78] The Proposed District Plan 2000 makes a number of general references to
landscape values. For instance:

The rura area contains a number of sites of high natural environmental
value, including areas of ... coastal foreshore and headlands. A number of
these sites have regional and national significance and all contribute to the to
the amenity value of the rura part of the District. These features, combined
with topography and features such as the seas, lakes and rivers, and the non-
urban context collectively create attractive landscapes, and high amenity
values with therura area. (1)

There exist a number of landscapes and natural features of both regional and
local significance which have been identified and protected for a number of
years. (5)

The objectives include enhancement and protection of:
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[T]he distinctive special character of parts of the District which have a high
degree of naturaness and high landscape and amenity values which
contribute to the identity of the district.

The objectives for the landscape protection rural zone (in which the subject property

Is situated) include the protection and enhancement of

... the naturd, coastal, non-urban and “remote’ character of ... the coast
between Muriwa and Bethells [and]... wherever possible,. the high value
landscapes ... within the zone.

[79] Broadly, the policies and rules are consistent and give effect to these
objective. For instance thereisapolicy that:

... buildings are sited and designed so that they do not detract in any more
than a minor way from both highly valued landscapes or significant rural
landscapes. (21).

And, for the purposes of the land protection zone, thereis apolicy that:

The location, nature and scale of buildings should not adversely affect the
high quality landscape within the zone.

The explanation of this policy notes:

The landscapes in this Zone are characterised by minimal subdivision and
development, areas of coast beaches and dunes, and rugged cliffs bush, scrub
and the Te Henga Swamp which is of natural/international significance. The
areaisranked of outstanding landscape value. ...

[80] The“Muriwa — Bethells’ areais described in this way:

Theland in thisareais located on the west coast of the district running down
to the boundary between Rodney District and Waitakere City at a number of
points. It consists of a rugged coastal strip between Te Henga (Bethells
Beach) and Muriwal and the areainland as far as the edge of the hill country
west of Waitakere. The inland area extends behind Muriwai as far north as
L ake Paekawaul.

The significant elements making up the character of this area are:

The steep rugged indented coastal cliffs along the west coast, with small
beaches amid high, rocky headlands, largely uninhabited;

Extensive wetlands bordering (but not within) the south western most part of
the zone;

River estuary (Waitakere River);
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Rolling to steep hills extending inland from the coast;
Areas of regenerating and quality bush;

A remote quality created by the combination of the above factors, low
density of settlement, particularly along the coast and the lack of roads and
other landscape modifications associated with urban devel opment.

Limited areas of pasture along the coastal edge behind the cliffs and amidst
the bush aress ...

The areas of native bush, wetlands and lakes are of high natural environment
value, while the landscape] 5], particularly along the coast have been rated
as both regionally significant and outstanding.

(Emphasis added.)

[81] In the passage which | have italicised the word “rated” must refer to the
ratings in the ARPS, as it refers to a regional rating. So what comes out of the
Proposed District Plan 2000 very clearly is that it refers to, and builds on, the
landscape ratings which are incorporated in the ARPS. In the case of the coast
between Muriwal and Bethells, the Proposed District Plan 2000 aerts the reader to
the fact that landscapes in that area have been rated as regionally significant and
outstanding but it is not specific as to which landscapes are so rated. To get that
information, the reader must go to the ARPS. Indeed, because of the very large scale
of the planning maps in the ARPS, it may be necessary to go behind those maps to
the work on which they were based (and which in turn are specified in the ARPS).

[82] This alusive and referential style of drafting is far from ideal. Indeed it
requires the assiduous reader of the Proposed District Plan 2000 to embark on quite a
difficult paper chase. But, unless the Proposed District Plan 2000 is treated as
incorporating the landscape ratings provided in the ARPS, it is necessarily
incomplete and not in conformity with the statutory requirements as to consistency
with the ARPS and the NZCPS (policy 3.1.2). In this context, | think that the courts
are required to make the best of a bad job and construe the Proposed District Plan
2000 so that it is consistent (or at least not inconsistent) with the ARPS. Thisin fact
is not too difficult; it primarily involves treating the references in the district
planning instruments to outstanding and regionaly significant landscapes as

referring to those landscapes which have been so identified in the ARPS. If this
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interpretation is adopted the rules in the Proposed District Plan 2000 can be applied
in away which fulfils the relevant policiesin the ARPS.

[83] Under those rules, the proposed activity fell to be considered as a
discretionary activity. The relevant criteria are expressed in a diffuse way and there
IS no point setting them out here given that there can be no doubt that the values of

the affected landscapes were arelevant consideration.

The error made in the non-notification decision

[84] Asdiscussed above at [66], the RDC was required to notify the application
unless it was satisfied that the adverse effects of the activity on the environment will
be minor: s 93(1)(b). In the particular context of landscape values, and particularly
given s6(b), | consider that an adverse impact of a type which might be minor (or
less than minor) in the context of an “ordinary landscape’” might be of more than

minor significance if the landscape is rated as outstanding.

[85] The Proposed District Plan 2000 was insufficiently precise to enable the
decision-maker to determine whether the landscapes affected by the proposal were
outstanding. This could only have been determined by going to the ARPS. And, as |
have indicated, | am of the view that the Proposed District Plan 2000 incorporates

those ratings.

[86] Itisclear from the affidavits filed in the High Court that there is scope for a
difference of opinion as to the significance of the landscape values affected by the
proposal. The house has been erected on what was pasture and its immediate
environment has obviousy been much affected by human activities. The
recommendation as to non-notification and the subsequent decision recognised that
the affected land was rural and adjacent to coastline. It also discussed the proposal’s
effect on landscape values by reference only to those general considerations and not
the reality that the affected landscape had been rated as outstanding, a rating which
engaged a number of the objectives and policies which appear in the district planning

instruments.
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[87] To put this another way, the failure by the decision-maker to go to the ARPS
would not have mattered if the decision had been proceeded on the basis (or
assumption) that the affected landscapes had an outstanding rating. But the way in
which the recommendation and decision as to non-notification (and indeed the
decision to grant the resource consent) are expressed makes it clear to me that the

decision-maker did not proceed on this basis.

Therewas no need to notify the Auckland Regional Council under s94

[88] If the s 93 decision-maker had recognised the relevance of the ARPS to the
notification decision, it is at least likely, although perhaps not inevitable, that the
application would have been notified. Where notification under s 93 isrequired, s 94
Is not triggered. So if public notification had been required, the ARC would have
been entitled to participate in the process and no s 94 issue would have arisen. This
line of thinking suggests that this aspect of the case is artificial because the reasons
why the ARC claims that it should have been notified under s 94 are largely the other
side of the coin to the reasons why it challenged the s 93 non-notification decision.

[89] Obvioudly a regiona council can be affected, in a general sense, by a
resource consent which permits activities which are contrary to policies which it has
adopted in regional planning instruments. In issue on this aspect of the case is
whether an adverse impact of that kind is sufficient to engage s 94(1). The relevant
authorities are Discount Brands Ltd v Westfield (NZ) Ltd [2005] 2 NZLR 597 (SC),
Progressive Enterprises Ltd v North Shore City Council [2006] NZRMA 72 (HC)
and Northcote Mainstreet Inc v North Shore City Council [2006] NZRMA 137 (HC).
The current provisions are not in precisely the same form as those in issue in the
Discount Brands case in which a mgority (Blanchard, Keith and Richardson JJ) saw
a proprietary interest as essential. But it still remains the position that only those
affected in an environmental sense are entitled to notification under s 94, cf
Northcote Mainstreet at [188]. Section 94(1) seems to me to read most naturally as
referring to adverse environmental effects associated with the externalities of the
activity in question. On a common-sense application of that test, the effect on the
ARC is not the sort of adverse effect contemplated by s 94.
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[90] There are other considerations which point in the same direction. Service is
required on those who, in the opinion of the consent authority, “may be adversely
affected by the activity”. The focus is thus on the adverse impact of the activity
rather than the granting of consent. This is a pointer away from the approach
contended for by the ARC as its real grievance is in relation to the granting of the
consent. As well, s 104(1)(b) means that regional planning instruments are relevant
to the decision whether to grant aresource consent. Thereis no indication in the Act
as a whole that a regional council is entitled to be notified merely because the
provisions of an instrument which it has prepared will be considered by the consent

authority.

[91] For those reasons, | prefer the view that the adverse impact asserted by the

ARC is not of akind which engages s 94(1).

In deciding whether to notify the application, the Rodney District Council was
entitled to take into account the conditions which were proposed in the
application.

[92] | agree broadly with the approach taken by Baragwanath J on this point.

ELLEN FRANCE J

[93] | take aview which differs from those of William Y oung P and Baragwanath
J on the question relating to s 93. In particular, 1 do not consider that, in deciding
under s93 whether to notify the application, the RDC was required to take into
account the relevant outstanding landscape classifications of the affected land in the

ARPS. | explain my reasons briefly below.

[94] The applicants in this case needed a resource consent from the RDC only
because their proposed use of the land contravened a rule in the Operative District
Plan (or Proposed District Plan 2000) and was not an existing use: s9(1). By
contrast, when land use contravenes a rule in a regiona plan, a resource consent

must be obtained from the regional council: s 9(3).
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[95] It follows from this dichotomy that the district plan was the focus of the
application. It “is a frame within which the resource consent has to be assessed”:
Discount Brands Ltd v Westfield (New Zealand) Ltd [2005] 2 NZLR 597 at [10] (SC)
per Elias CJ.

[96] Randerson Jin delivering the judgment in the Discounts Brands proceeding
in the High Court (Northcote Mainstreet Inc v North Shore City Council HC AK
CIV-2003-404-5292 5 February 2004) put it thisway (at [48]):

But the plan provisions are also relevant to an extent when considering
notification issues under s94. For example, the provisions of the plan or
plans will be relevant in identifying the type of activity for which consent is
sought. In addition, the plan provisions may be relevant in establishing the
permitted baseline as discussed by the Court of Appeal in Bayley v Manukau
City Council [1999] 1 NZLR 568, 577 and in other decisions of this court
including one of my own in King v Auckland City Council (1999) NZRMA
145, 156-158. The provisions of the District Plan may aso be helpful in
identifying the Council’s view about the importance or significance of
adverse effects on the environment and the approach to be taken where there
is potential for the kind of adverse effects identified.

[97] A focuson thedistrict plan is consistent with the stated purpose of the district
and regional plans. As to the latter, s63(1) states that the purpose of the
“preparation, implementation, and administration” of regional plans is to “assist a
regional council” to undertake “its’ functions so as to achieve the purpose of the Act.
Section 72 identifies the same purpose for district plans in relation to territorial

authorities.

[98] | agree that none of this makes Part 2, which sets out the purposes and
principles of the Act, irrelevant. The provisions of Part 2 apply to all decision-
makers exercising powers under the Act. But | agree with Harrison J that this does
not alter the position in this case. That is because, as the Judge put it at [100], “[the
Part 2] provisions are general statements of values which are specifically addressed
later in the district planning instruments’. It is relevant in this context that there is
no statutory definition of the “outstanding natural features and landscapes’, the

protection of which isreferred to in s 6(b) as a matter of national importance.

[99] | agree with the respondent that it is also relevant that the Act spells out the

circumstances in which reference must be made to the “higher order” documents, ie
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when making a decision on a resource consent application: s104(1)(b). At least in
the context of a resource consent application, that suggests that where the legislation

Issilent on the point it is not necessary to consider the higher order documents.

[100] It is aso important that the consent authority must not grant a resource
consent if the application should have been publicly notified and was not:
s104(3)(d). Inthe present case, for example, when considering the resource consent
application and looking at the regional plan (as required by s 104(1)(b)) the decision-
maker could have concluded that the distinction between the two plans was such as
to affect the non-notification decision. If that was so, then resource consent could be
refused under s104(3)(d). The ability to decline resource consent on this basis
provides a safeguard against the concerns underlying the appellant’s complaint in

this case.

[101] | add that, in any event, | am not entirely sure the differences between the sets
of instruments in this case are so critical. Considerable emphasis is placed on the
formal “rating” of the landscape in the regional planning instrument. However, the
Act and the Coastal Policy Statement require only identification of important areas
and appropriate protection of those areas. The RDC's district plan seems to meet
that requirement. Ultimately, both sets of instruments recognise the unique nature of

the landscape.

[102] In my view, the reference in Schedule 4 to “any” plan does not ater the
position. Rather, as Harrison J said at [98], “[I]ogically, the Schedule 4 reference to
‘the provisions of any policy statement or plan’ would relate or link back to the type
of application for resource consent, whether under a district plan or under a regiona
plan”. Schedule 4 elaborates on the s88 requirements imposed on the applicant
when lodging an application for resource consent. It can be of little assistance to a

s 93 decision on whether to notify a consent application.

[103] Finaly, looking at the matter overal, the appellant’s real complaint is more
properly characterised as an objection to the content of the RDC’ s district plan. | do
not see the resource consent process as the proper means of resolving those sorts of

issues. see the discussion in Auckland Regional Council v Living Earth (2008)
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[2009] NZRMA 22 at [41] — [43] and also at [26] — [29] (CA). The importance of
this point is emphasised when, as here, we are dealing with a case where there is no
live issue. An approach which reads the relevant provisions of the regional
instrument into the RDC'’ s district plan ameliorates concerns over the possible abuse
of the resource consent process to some extent. But even that approach would
require consideration of the regiona plan on any decision not to notify simply to
ensure there was no difference. | see such a requirement as inconsistent with ss9

and 104 and as adding an unnecessary administrative burden.

[104] | agree that in relation to the second question there was no need to notify the
ARC under s94(1) of the RMA, essentially for the reasons given by William Y oung
P. For the reasons given by Baragwanath J, | also agree that in relation to the third
guestion the RDC was entitled to take into account the conditions which were
proposed in the application.

Solicitors
Kirkland Enright, Auckland for Appellant
Simpson Grierson, Auckland for Respondents
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DUNEDIN REGISTRY

I TE KOTI MATUA O AOTEAROA

OTEPOTI ROHE
CIV-2020-412-000113
[2022] NZHC 510
BETWEEN CLUTHA DISTRICT COUNCIL
Applicant
AND OTAGO REGIONAL COUNCIL
Respondent
Hearing: 30 June 2021
Appearances: P J Page and S R Peirce for the Applicant
P A C Maw and M A Mehlhopt for the Respondent
Judgment: 18 March 2022
JUDGMENT OF NATION J
Introduction

[1] A District Council had a consent to take water from the Clutha/Mata-Au River
for a community water scheme. It wanted to renew that consent for a period of 35
years. The Environment Court fixed the duration at 25 years, in part because water
from the scheme was being used for dairy shed wash. The District Council says that
end use of the water was not a relevant concern. It appeals the Environment Court’s

decision.

Background

[2] The Clutha District Council (District Council) had a resource consent to take
water from the Clutha/Mata-Au River (the river) for the Stirling (Bruce) Water Scheme

(the scheme) that expired on 1 September 2018. The scheme provides water for

CLUTHA DISTRICT COUNCIL v OTAGO REGIONAL COUNCIL [2022] NZHC 510 [18 March 2022]
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distribution to rural and urban destinations, including farming properties in the Clutha

district, the townships of Stirling and Benhar, and the Cherry Lane suburb in Balclutha.

[3] The District Council applied to the Otago Regional Council (the Regional
Council) for a new consent to take water from the river for the scheme. Under the
Regional Plan: Water for Otago (the Regional Water Plan), the application was for a
controlled activity. In granting a new consent, the Regional Council could decide the
duration of the new consent. The District Council applied for 35 years, the maximum
available under the Resource Management Act 1991 (RMA).! The Regional Council

granted the consent for 25 years.

[4] The District Council appealed the Regional Council’s decision to the
Environment Court. In a decision on 19 November 2020, the Environment Court
upheld the decision made by the Regional Council.? The District Council appealed

the Environment Court’s decision to this Court.
[5]  Anappeal is allowed only as to argued errors of law.

[6] In making its decision, the Environment Court considered that a significant
proportion of the water taken from the river for the scheme was used by dairy farms
for washing down dairy sheds. Before this Court, the District Council contended this
was an error of law because the potential or actual effects of how water was used by
people receiving water from the scheme were too remote and lacking in a sufficient
nexus to the actual authorised take for those effects to be a relevant consideration in

determining an appropriate duration for the new consent.

[7] Although that was the crux of the appeal, in its notice of appeal, the District
Council contended there had been seven errors of law and 15 questions of law which
this Court had to consider on appeal. I deal with the argued questions of law under

various headings.?

! Resource Management Act 1991, s 123(d).

2 Clutha District Council v Otago Regional Council [2020] NZEnvC 194.

One of the District Council’s original grounds of appeal was that there had been a breach of natural
justice because the Environment Court treated the end use of the water for dairy shed wash as a
relevant consideration in making its decision, arguably, without giving notice to the District
Council it was going to do so and without giving them the opportunity to be heard. At the outset
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Did the Environment Court err in having regard to an irrelevant consideration,
namely the potential for contamination from the use of water for dairy shed wash,
in deciding to limit the duration of the water take consent to 25 years?

The Environment Court decision

[8] It is clear the Environment Court did regard the particular end use of the water
in washing dairy sheds and the actual or potential environment effects of that in setting

the term of 25 years for the new consent.

[9] Under the operative regional plan, the use of water for human consumption,
not community water supply per se, was to be prioritised.* The evidence was that the
scheme distributes water for human and stock consumption, also for dairy shed use.
Less than 20 per cent of water was supplied for human consumption. The range of
uses meant that, in terms of the relevant policy of the operative regional plan, they
were unable to give priority to the scheme on the basis it was for the use of water for

human consumption.®

[10] The Court referred to the lack of knowledge about the uses for water risking
undermining the Regional Council’s functions in relation to the establishment,
implementation and review of objectives, policies and methods to achieve integrated
management of the natural and physical resources of the region (with reference to s

31 of the RMA).®

[11] They said, if the water was being supplied for human use (only) and maybe
stock water consumption, they “would have [had] less difficulty with the proposition
that a 35 year duration was appropriate”.” They concluded “the facts are that there are
a wider range of uses for the scheme’s water which have not been properly assessed
by the appellant [the District Council]”.® This and the fact the planning regime was in

a state of transition weighed in favour of a shorter duration for the consent.®

of the appeal hearing, Mr Page, for the District Council, advised this Court that this ground of
appeal was not going to be relied on or advanced in the High Court.
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[12] The Court’s concern as to these matters could not be adequately addressed
through adding a condition to the consent effectively constraining the supply of new
water to farms with an up to date environment management plan. Such a condition

would not address any present-day risk.°

[13] After referring to such matters, the Environment Court said they were “not
persuaded to come to any different decision to the Regional Council on duration, albeit
that in reaching this conclusion we take a different view on the effects of the

activity”. 1t

The District Council s submissions
[14] The District Council submitted:

(a) The Environment Court erred in considering the end use of the water
because they went beyond the scope of issues raised in the proceeding
through the notice of appeal to the Environment Court and a joint
statement of facts and issues dated 6 March 2020 filed by the parties before
the hearing in the Environment Court. The evidence before the
Environment Court focused on the effects arising from the take of water

from the river, but not its subsequent use.

(b) The scope of relevant considerations was also limited by the District
Council’s application being for consent to a controlled activity. An
application for a controlled activity must be granted.’> The Regional
Council may impose conditions only for those matters over which a
control is reserved to the Regional Council in the Regional Water Plan.*3
The potential end use of the water from the scheme was not a matter as to

which the regional plan had reserved control to the Regional Council.

(c) The end use of water from the scheme and its effects were too remote,

consistent with the approach of the Supreme Court in West Coast ENT Inc

0 At[62].

1 At[75].

2 RMA, s 87A(2)(a).
18 Section 104A(b)(ii).
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v Buller Coal Ltd and the High Court in Te Riinanga o Ngati Awa v Bay of
Plenty Regional Council and Aotearoa Water Action Inc v Canterbury
Regional Council, the Environment Court in Beadle v Minister of

Corrections and Cayford v Waikato Regional Council **

The common thread of those cases was that the effects in issue were too
remote because they resulted from an end use of the resource by third

parties whose activities were not controlled by the consent.

The consent was not for the end use of the water once it was connected to
the scheme. Methods of delivery and the use of water beyond the end
point at which the water had been delivered to a property was left to a third
party. The District Council could not know or control all the possible uses
that a third party might use the water for, nor did they have the authority

or responsibility to monitor such uses.

The Environment Court’s concern should have been only with the effects
of the take up to the point at which water was supplied to the scheme, that
1s as to the environmental effects of the abstraction of water from the river
to the extent authorised and whether that was an efficient and sustainable

use of that resource.

This approach was consistent with the objectives, policies and rules of the
Regional Water Plan and the proposed change 7 (PC7) to that plan which

had been notified before the hearing in the Environment Court.

The effects of potential contamination by subsequent use would be subject
to assessment and consideration by the Regional Council because
discharges of potentially contaminated water from dairy shed wash could
require resource consents under s 15 of the RMA. This was the

responsibility of the Regional Council in the context of its regional plan.

14

West Coast ENT Inc v Buller Coal Ltd [2013] NZSC 87, [2014] 1 NZLR 32; Te Riinanga o Ngati
Awa v Bay of Plenty Regional Council [2020] NZHC 3388, [2021] NZRMA 76; Aotearoa Water
Action Inc v Canterbury Regional Council [2020] NZHC 1625, [2020] NZRMA 580; Beadle v
Minister of Corrections EnvC Wellington A074/2002, 8 April 2002; Cayford v Waikato Regional
Council EnvC Auckland A127/98, 23 October 1998.
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The Regional Council’s submissions

[15] The Regional Council contended:

(a)

(b)

(©)

(d)

The Environment Court is a specialist tribunal with a role of enquiry and
assessment as to all RMA principles and purposes relevant to matters that
come before it. The scope of its enquiry is not limited or prescribed by the

manner in which parties choose to put issues before it.

The issue before the Court was about the duration of the new consent. The
Regional Council and then the Environment Court had a discretion as to
what the appropriate term should be. In determining that, it was entitled
to have regard to the purposes of the RMA, in particular s 5. It was
required under s 104 to consider the actual and potential adverse effects of
the activity on the environment. There was nothing in the regional plan to
limit its consideration of the effects of the water take in the way the District

Council contended for.

The Environment Court also had to have regard, as it did, to the Proposed
Plan Change 8 (PC8) to the Regional Water Plan. That change required it
to adopt a holistic and integrated approach in considering all effects on the
environment of the take, particularly the duration of the take which was

the subject of its decision.

The feature of the case before the Environment Court distinguished from
Cayford and Buller Coal was the nexus between the water take and the
consequential effects of the water being used for dairy shed wash
purposes. That use arose directly from the consented take and supply of
water to the community water scheme. Water was being used in that way,
in the same way as it was available for stock water and the general use of
ratepayers whose properties were connected to the scheme. Knowing the
water was being used in that way, the Environment Court could not ignore

the effects of that use.
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[16] As to whether the end use of water for the scheme for dairy shed use was too
remote for those effects to be a relevant consideration, the Regional Council’s

submissions are reflected in the discussion that follows.

Discussion

[17] T accept the Regional Council’s submission that the Environment Court was
not limited by either the terms of the District Council’s original application for a water
permit or the terms of the notice of appeal from considering the potential

contamination of groundwater from the discharges of dairy shed wash onto land.

[18] In its notice of appeal to the Environment Court, the District Council made
reference to the “adverse effects” arising from the water take activity by suggesting
the Environment Court erred by not considering the District Council’s history of
managing such effects and whether conditions on the consent could manage such
effects. The notice of appeal therefore did not prevent the Environment Court from

considering adverse effects as they were specifically mentioned in it.

[19] Further, I do not accept that, with the way this appeal proceeded, the parties
had limited the scope of matters to be considered in a way that did not permit the
Environment Court to have regard to the actual or potential effects on the environment

of the use of water from the scheme for dairy shed wash.

[20] After a telephone conference with the parties’ counsel on 13 July 2020, the
Judge directed counsel to file a joint memorandum identifying issues relevant to the
determination of weight to be given to differing provisions relevant to the

determination of the consent duration.

[21] Through their memorandum of 17 July 2020, counsel advised the Environment

Court that, amongst the issues relevant to weighting, was the issue:

When considering the matters listed under Policy 6.4.19 [of the Regional
Water Plan] when setting the duration of a resource consent, is a 35 year
consent term appropriate in this instance or are there circumstances which
warrant a reduction from the maximum term?

(a) Isa35 year consent term necessary for the duration of the purpose of the
use?
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(b) Is there any uncertainty as to the adverse effects of the water take on the
environment that might warrant a consent term of less than 35 years?

[22] One agreed fact was:

The proposal is to provide water to the South Bruce Rural Water Supply
Scheme which is a recognised schedule 1B community drinking supply in the
Regional Plan: Water for Otago (RPW).

[23] The memorandum said the District Council and Regional Council did not agree
on a number of facts. As to those matters, the District Council said it would adduce
evidence to establish various facts which the Regional Council denied. One of those
assertions was that “[t]here are no present or anticipated future adverse effects on the

aquatic environment of the Clutha River/Mata Au arising from the water take”.

[24] T thus accept the Court’s consideration of potential land discharges of dairy
wash effluent onto land was not inconsistent with the agreed statement of facts and
issues. Even if it had been, with the way evidence was adduced as to the extent water
from the scheme was being used for dairy shed wash, there would have been no error
in the particular way the Environment Court considered this. Evidence as to that use
of the water was given by the District Council’s own witness. The Court made it clear
during the hearing that it considered this evidence relevant through the questions the
Judge asked the witness about such matters. In particular, Judge Borthwick raised
with counsel and witnesses the way this was relevant to taking an integrated approach
in considering both water take and associated discharges onto land in the management
of activities under the RMA. Counsel for the District Council specifically addressed

this issue in reply submissions.

[25] I do not accept that the hearing in the Environment Court proceeded on the

basis that the way in which water from the scheme was ultimately used was irrelevant.

[26] The parties had agreed the single issue to be decided by the Environment Court
was the duration of the consent term. As to that, the breadth of matters which the
parties accepted had to be considered in the Environment Court was apparent from
their submissions and evidence presented in support of those decisions. In their

submissions to the Environment Court, the District Council addressed the following:
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(a) the environment being assessed;

(b) the activity status of the application;

(c) the actual or potential effects on the environment;
(d) policy 6.4.19 of the Regional Water Plan;

(e) 1wi management plans;

(H PC7;

(g) the National Policy Statement for Freshwater Management (amended

2020) (NPSFM 2020); and

(h) as 128 review condition.

[27] Mr Heller, a former hydrologist and environmental and water resources
consultant, gave expert evidence for the District Council. In discussing the

environment effects, Mr Heller said:

There are no known measurable effects on water quality of the Clutha River
as a result of the water take, as the primary use of the water is for human
consumption and stock water. Water is not used for irrigation. Any adverse
effects arising from water used for dairy shed supply are managed by each
farm’s dairy waste water system that is subject to a separate consent process
with the ORC.

[28] In discussing matters under the heading “efficiency”, Mr Heller said the
Regional Council’s recommending report’s conclusion as to the current water use
required for the scheme had not taken into account “the additional uses for the water
such as stock water and dairy shed use, which comprises approximately 80% of the

water taken”.

[29] With reference to climate change, Mr Heller commented that additional
impacts of climate change upon efficiencies in water supply for human and stock
drinking water are considered to be small. He observed “[s]cheme water used for dairy
shed washdown appears to be within certain published guidelines [...] and is unlikely

to significantly alter as a result of climate change”.
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[30] Even if the parties had sought to limit the issues for consideration by the
Council in the manner suggested by the District Council, that would not have

prevented the Environment Court from considering what, to it, was a relevant issue.

[31] Unders290(1) of the RMA, the Environment Court had “the same power, duty
and discretion” in dealing with the appeal as the consent authority. Under s 290(2), it

could “confirm, amend or cancel the decision to which the appeal relates”.

[32] As Dunningham J said in Saddle Views Estate Ltd:*®

[w]here the parties|’] understanding of the applicable law is considered by the
Court to be either incorrect, or to admit consideration of some relevant factor,
there can be nothing objectionable about the Court drawing that to the parties
attention and seeking further submissions on it. This situation differs from a
simple inter partes claim where the onus is on the parties to decide what claims
to plead and what evidence to adduce.

[33] As the Supreme Court has stated:*®

[Section 290 of the RMA] confer[s] an appellate jurisdiction that is not
uncommon in relation to administrative appeals in specialist jurisdictions. ...
they contemplate that the hearing of the appellate tribunal will be “de novo”,
meaning that it will involve a fresh consideration of the matter that was before
the body whose decision is the subject of appeal, with the parties having the
right to a full new hearing of evidence. When the legislation provides for a de
novo hearing it is the duty of the Environment Court to determine for itself,
independently, the matter that was before the body appealed from insofar as it
is in issue on appeal. The parties may, however, to the extent that is
practicable, instead confine the appellate hearing to specific issues raised by
the appeal.

[34] There was no error in the Environment Court considering the use of water from
the scheme for dairy shed washing on the basis this was associated with the taking of

water for a controlled activity.

[35] It was agreed in the Environment Court that the activity was classified as a
controlled activity under the Regional Water Plan. The classification of it was not
affected by the change in status under PC7 because the District Council’s application

was lodged before PC7 was notified. The Environment Court expressly considered

15 Saddle Views Estate Ltd v Dunedin City Council [2017]NZHC 1727, (2017) ELRNZ 144, at[127].
16 Waitakere City Council v Estate Homes Ltd [2006] NZSC 112, [2007] 2 NZLR 149 at [28].
Footnotes omitted.



091

the appeal on the basis the proposed take was for a controlled activity under that

Regional Plan.

[36] The District Council submitted the matters the Environment Court could
consider were limited to matters over which control had been reserved in the relevant

plan.

[37] Section 87A(2) of the RMA provides that, if an activity is described in a plan
as a controlled activity, a resource consent is required for the activity and the consent
authority must grant a resource consent (subject to limited exceptions). The consent
authority’s power to impose conditions on the resource consent is restricted to the

matters over which control is reserved in the relevant plan.’

[38] In determining the appropriate duration for the water permit, the Environment
Court was required to consider the matters contained in s 104, to the extent that these

matters were relevant for the duration of the activity. These include: any actual or

18 19
s t,

potential effects on the environment,™ any relevant planning instrument,™ and any

other matter the Court considers relevant and reasonably necessary to determine the

application.?

[39] The Court of Appeal in Ngati Rangi Trust v Genesis Power Ltd held that, in
determining the appropriate duration of water permits granted to a large electricity

generator:?!

The Environment Court was bound to evaluate the application in light of the
fundamental purpose of the Act, namely the promotion of “the sustainable
management of natural and physical resources”: s 5. It had to do that on the
basis of the evidence before it, in light of relevant policy statements, plans and
proposed plans. If the Court considered it had insufficient material before it to
enable a proper evaluation of certain effects, then it would have been
appropriate to adjourn the hearing to enable further evidence of a defined
character to come before it. Alternatively, it was bound to decide the matter
on the basis of what was before it. In that regard, it must be remembered that
resource management law is not “black letter” law: there will always be more

17 Section 104A(b).

18 Section 104(1)(a).

19 Section 104(1)(b).

20 Section 104(1)(c).

2L Ngati Rangi Trust v Genesis Power Ltd [2009] NZCA 222, (2009) 15 ELRNZ 164 at [62] per
Chambers J.
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evidence that could be called on every application or appeal. Decision-making
bodies in this area often have to make decisions based on incomplete data.

[40] The District Council recognised the effects on the environment of the proposed
take and use of water for the water scheme were relevant to the issue of the appropriate
duration of the consent through the evidence it presented for the Environment Court
and the submissions that were made in support of the appeal. The District Council
also recognised the Environment Court’s assessment of the effects related to the
duration of the consent and vice versa through proposing that any uncertainty as to
future effects of the proposed activity could be adequately mitigated through attaching
review conditions to the consent that could potentially reduce the duration of the

consented activity.

[41] Provided the effects of the use of water from the scheme were not too remote,
it was appropriate for the Environment Court to consider these effects for the purpose
of achieving integrated management under the RMA?? and for the purpose of
promoting “the sustainable management of natural and physical resources”.

[42] The District Council’s primary challenge over this was that the application for
a take was for the purpose of supplying water to the scheme and both the end use of
that water and the effects of that use were too remote to be relevant considerations

under the RMA.

[43] The Environment Court was able to have regard to the consequential effects of
the end use of the resource that is the subject of the resource consent application, but
with limits of nexus and remoteness.?*

[44] 1In Te Rinanga o Ngati Awa v Bay of Plenty Regional Council, the High Court
cited, with approval, the statement from the Environment Court:%®

Nexus here refers to the degree of connection between the activity and the
effect, while remoteness refers to the proximity of such connection, both being

22 Section 30(1)(a).

28 Section 5.

% Beadle v Minister of Corrections, above n 14, at [88].

% Te Riinanga o Ngati Awa v Bay of Plenty Regional Council, above n 14, at 81, citing Te Riinanga
o Ngati Awa v Bay of Plenty Regional Council [2019] NZEnvC 196, (2019) 21 ELRNZ 539 at
[61].
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considered in terms of causal legal relationships rather than simply in physical
terms. Experience indicates that these assessments are likely to be in terms of
factors of degree rather than of absolute criteria and so be matters of weight
rather than intrinsically dispositive of any decision.

[45] InTe Rinanga o Ngati Awa v Bay of Plenty Regional Council, the appeal before
the High Court concerned consents to expand an existing spring water extraction and
bottling operation, primarily to bottle water and export that bottled water overseas.?
At issue was whether and to what extent the Environment Court could consider the
environmental and cultural effects for Maori arising out of the use of plastic bottles
and the discarding of plastic bottles overseas. Gault J decided, consistent with the
judgment of the High Court in Aotearoa Water Action Inc v Canterbury Regional
Council, that the effects of the adverse effects of consumers discarding plastic bottles
were too indirect or remote to require further consideration on the application for a
water resource consent to take water from the aquifer and, thus, outside the scope of

what could be considered on a consent application.?’

[46] In Pukenamu Estates Ltd v Kapiti Environmental Action Inc, one of the issues
before the Environment Court and then the High Court was whether a consent
authority could consider the effect of earthworks (road and building platforms) as an
effect of a subdivision for which approval was sought under the RMA.% In the High
Court, Ronald Young J held the Environment Court was required (by s 104 of the
RMA) to consider the actual potential effects of the environment of allowing the
activity (here, the subdivision). The applicant had provided little information relating
to the earthworks that would be required with the subdivision because it was intending
to leave it to the purchasers to apply. In rejecting the approach of the appellant, Ronald
Young J said:

[44] ... Section 104 is concerned with the actual and potential effects on

the environment of allowing the activity. The activity here is the subdivision.

In part the Appellant’s approach is predicated on the proposition that somehow

assessment of effect is limited to only some actual effects of the subdivision.

This cannot be correct. The actual and potential effects of a subdivision are

well beyond the simple drawing of lines on a map. The section is concerned

with actual effect if the activity is approved. Thus the focus of s104 (and s105

as relevant) is on individual actual effect (and potential) of allowing a
subdivision of that land. One can envisage subdivisions where minimal

26
27

Te Rinanga o Ngati Awa v Bay of Plenty Regional Council, above n 14.
Aotearoa Water Action Inc v Canterbury Regional Council, above n 14.
8 Pukenamu Estates Ltd v Kapiti Environmental Action Inc HC Wellington AP106/02, 18 June 2003.
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roading is required, for example, the subdivision of land adjacent to an
existing road, or of flat land where little or not [sic] excavation may be
required for building sites. Actual and potential effect of the subject
subdivision is the focus in s104(1)(a).

[45] Nor do I consider the fact that other applications for resource consent
may be required for some or all of earth works consequent upon the
subdivision as prohibiting consideration of them as a effect under s104 or
s105. To interpret s104 in this way would significantly downgrade the effect
of subsection (1)(a). It would also prevent the local authority and subsequent
appellate bodies from looking holistically at an activity requiring resource
consent where, as here, the activity is non complying and where, as here,
further resource consents may be required before the subdivision can be
undertaken.

[47] In Cayford v Waikato Regional Council, the Environment Court held the
relevance of effects on the environment of a proposed activity is not dependant on the
need or otherwise for resource consents or whether effects can be the subject of

controls.?®

[48] The Court also referred to a statement from Auckland City Council v Auckland
Regional Council that “[e]ffects which flow from allowing the activities for which the
consent is sought may also include those from other activities which may inevitably

follow”.%°

[49] In Beadle v Minister of Corrections, the Minister was seeking consent for earth

works and stream works needed for the site of a prison facility.>!

He expected the
Court to have regard to that ultimate purpose as one that would provide public benefits
in Northland. The Environment Court held that submitters were entitled to challenge
those claims and they were entitled to try and prove that facility would have adverse
effects on the environment that should be offset against its positive benefits, and it
ought to prevail over them. The Environment Court concluded they were “able to
have regard to the intended end-use of a corrections facility, and any consequential

effects on the environment that might have, if not too uncertain or remote”.?

2 Cayford v Waikato Regional Council, above n 14, at 8.

30 Auckland City Council v Auckland Regional Council EnvC Auckland A101/97, 25 August 1997 at
[7], cited in Cayford v Waikato Regional Council, above n 14, at 9.

Beadle v Minister of Corrections, above n 14.

2 At[91].

31



095

[50] The approach adopted by the Environment Court in Beadle was referred to

without criticism by the Supreme Court in Buller Coal:>®

We accept that effects on the environment of activities which are
consequential on allowing the activity for which consent is sought have
sometimes been taken into account by consent authorities. This is particularly
so in respect of consequential activities which are not directly the subject of
control under the RMA. But questions of fact and degree are likely to arise as
is apparent from the judgment of the Environment Court in Beadle v Minister
of Corrections.

[51] So, the Environment Court in this case was required to consider the
environmental effects of the consented activity because they were relevant to
determining the appropriate duration of the consent. Provided there was a sufficient
nexus between consequential effects and they were not too remote, they had to be
considered by the Environment Court for the purpose of promoting “the sustainable
management of natural and physical resources”.3* They could not be ignored by the
Environment Court simply because the consequential use of the water and its effects
was subject to management under the RMA and by the Regional Council in accordance

with ss 15 and 30(f) of the RMA.

[52] Iconsider the end use of water for dairy shed wash and its subsequent discharge
to the environment had a sufficient nexus to the take and were not so remote as to be
matters which the Environment Court could not consider when fixing the duration for
the water take consent for the scheme. The Court therefore had to have regard to these

effects under s 104(1)(a) of the RMA.

[53] The use of water from the scheme was more than inevitable or foreseeable. It
was already happening. Up to 30 per cent of water supplied to the scheme was being
used for dairy shed wash. That use of the water was as much a reality as the use of

water for human consumption, as part of a potable water supply.

[54] In a physical sense, the District Council, through the scheme, was providing
water directly to the properties on which water was being used for dairy shed wash.

The scheme was a piped water scheme owned by the District Council. Water was

33 West Coast ENT Inc v Buller Coal Ltd, above n 14, at [119], citing Beadle v Minister of

Corrections, above n 14.
3 RMA,sS5.
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piped from the point at which water was supplied from the take to the scheme and
delivered to the properties which it supplied, including 28 dairy farms. On those
properties, water was stored in tanks and then used for the landowner’s purposes. In

that way, the District Council, through the scheme, supplied water for dairy shed wash.

[55] It was the District Council who determined to whom water would be allocated
as part of the scheme. The District Council, to a certain extent, was thus able to control
to a significant extent how water from the scheme was used. With the Council
permitting and facilitating the supply of water from the scheme to dairy farms where
it was being used for dairy shed wash, the Council was permitting and facilitating the

water which was being taken for the scheme to be used for dairy shed wash.

[56] The use of water for dairy shed wash and the associated discharges of it was
thus physically much more connected to the initial take than was the case with the
potential discarding of water bottles produced in the water bottling activities that were
considered in 7e Riinanga o Ngati Awa and Aotearoa Water, or the burning of coal in

Buller Coal.

[57] Section 104(1)(b)(iii) required the Environment Court to also consider any
relevant national policy statement. The parties agreed that one of the planning
documents which would be relevant to the Environment Court’s consideration of the
matter before it was the NPSFM 2020 and what is described in that document as the

fundamental concept — Te Mana o te Wai.

[58] As the Environment Court has recognised, the NPSFM 2020 intends for the
health and wellbeing of freshwater bodies to be at the forefront of decisions about
fresh water. Inherent in the definition of Te Mana o te Wai is a connection between
water and the broader environment.®® Policy 3 of the NPSFM 2020 requires that:
Freshwater is managed in an integrated way that considers the effects of the

use and development of land on a whole-of-catchment basis, including the
effects on receiving environments.

3 Aratiatia Livestock Ltd v Southland Regional Council [2019] NZEnvC 208 at [16]-[21].
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[59] Clause 3.2(2)(e) requires every regional council to give effect to Te Mana o te
Wai and, in doing so, to “adopt an integrated approach, ki uta ki tai to the management

of freshwater”.

[60] The Environment Court also had to promote “the sustainable management of

natural and physical resources” when considering the effects of the activity.®

[61] In the context of the issues it was considering and on the evidence before it,
the way in which the Environment Court had regard to the potential for contamination
from dairy shed wash appropriately recognised the purposes and scheme of the RMA
and the NPSFM 2020.

[62] Accordingly, there was no error of law in the way the Environment Court had
regard to the way water from the scheme was used for dairy shed wash in determining

that the appropriate duration for the water take consent was 25 years.

[63] I accordingly answer the following question of law included in the notice of

appeal as follows:

Did the Environment Court err by considering that the effects arising from the
discharge of contaminants subsequent to the use of water by third parties was

relevant to the determination of consent duration?

No.

Did the Environment Court err in its consideration of planning documents
relevant to the appeal it was considering?

[64] As to a number of the claimed errors of law in this regard, the District Council
acknowledged the validity of its arguments turned on whether the Environment Court
could have regard to the end use of water from the scheme and the environmental

effects of that use in the way it interpreted and applied the policy.

¥ RMA,sS5.
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[65] With this Court holding that the Environment Court could consider the
consequential end use of water from the scheme and the environmental effects of that,

that premise for error has not been made out.

[66] As already referred to, the Court of Appeal in Ngati Rangi Trust v Genesis
Power Ltd held that, in determining the appropriate duration of water permits granted
to a large electricity generator:*’
The Environment Court was bound to evaluate the application in light of the
fundamental purpose of the Act, namely the promotion of “the sustainable
management of natural and physical resources”, s 5. It had to do that on the

basis of the evidence before it in light of relevant policy statements plans and
proposed plans.

[67] The parties agreed the Regional Water Plan was a planning document relevant
to the issues which the Environment Court had to consider. One of the policies in the
Regional Water Plan was policy 6.4.19, which requires:

When setting the duration of a resource consent to take and use water, to
consider:

(a) the duration of the purpose of use;

(d) the extent to which the risk of potentially significant, adverse effects
arising from the activity may be adequately managed through review
conditions;

[68] In the notice of appeal, the second ground of appeal was that the Environment
Court had erred in its interpretation of policy 6.4.19(a) and (d) of the Regional Plan

by considering that “end use” effects are relevant to its determination of consent term.

[69] In the Regional Water Plan, under the heading “Integrated Water

Management”, one of the Council’s policies was:®

In managing the taking of groundwater, avoid in any aquifer:

(a) Contamination of groundwater or surface water; and

87 Ngati Rangi Trust v Genesis Power Ltd, above n 21, at [62], per Chambers J.
% Regional Water Plan, policy 6.4.10A5.
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[71]

In its decision, the Environment Court stated:®

Given that up to 30% of the existing take and use of water is to supply dairy
sheds, the District Council has not discharged its persuasive burden of
providing evidence that the court, with any level of confidence, can rely on to
make findings about the existing or future state of water quality within the
command area. It follows we are unable to satisfy ourselves under Policy
6.9.19(d) of the operative Regional Plan that the risk of potentially significant
adverse effects arising from this activity may be adequately managed through
review conditions. In any event, for reasons that we will come to, we doubt
the efficacy of the proposed review condition.
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It was agreed PC7 was a relevant proposed plan which had to be considered by

the Environment Court.

[72]

The s 32(1) evaluation report for PC7 explained that the purpose of PC7 was

to provide an interim regulatory framework for the assessment of applications to take

and use surface water before the new regional plan becomes operative, which is

expected to be 31 December 2025. The National Policy Statement for Freshwater

2014 (updated 2017) requires regional councils to maintain or improve the quality of

fresh water through, for instance policy A3:

[73]

[74]

. making rules requiring the adoption of the best practicable option to
prevent or minimise any actual or likely adverse effect on the environment of
any discharge of a contaminant into fresh water, or onto or into land in
circumstances that may result in that contaminant (or, as a result of any natural
process from the discharge of that contaminant, any other contaminant)
entering fresh water.

And policy Cl:

... managing fresh water and land use and development in catchments in an
integrated and sustainable way to avoid, remedy or mitigate adverse effects,
including cumulative effects.

The report concluded that PC7 does not entirely give effect to these policies

because the new regional plan is anticipated to more thoroughly cover them.

39

Clutha District Council v Otago Regional Council, above n 2, at [61]. Footnotes omitted.
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[75] In its decision, the Environment Court said PC7 sought to limit the
circumstances in which existing resource consents to take and use surface water could
be granted. The Environment Court noted policy 10A.2.3 contemplated a consent
duration exceeding six years might be granted for non-complying activities only in
certain circumstances, namely:*°
(a) the activity will have no more than minor adverse effects (including no
more than minor cumulative effects) on the ecology and the hydrology of

the surface water body (and any connected water body) from which the
abstraction is to occur; and

(b) the resource consent granted will expire before 31 December 2035.

[76] The Environment Court said:*!

The application of Policy 10A.2.3 of PC7 to the facts is also problematic for
the reason that the evidence is not capable of proving to the requisite standard
that the proposal will have no more than minor adverse effects (including no
more than minor cumulative effects) on the ecology of the Clutha River/Mata-
Au (and any connected water body) from which the abstraction is to occur.

[77] The District Council submitted the Environment Court’s third error of law was
in giving weight to the proposed PC7 despite determining that the taking of water for
the scheme was a controlled activity pursuant to ss 88A and 104A of the RMA. The
District Council particularised that error by referring to the Environment Court having
considered the effects of the end use of water from the Bruce water scheme in deciding
that the evidence had not proved that the water take from the river would have no more

than minor effects on the ecology of the river.

[78] That particular issue had to be considered only if the Court had to decide
whether the application had been for a controlled activity under PC7. The Court
accepted that PC7 was not relevant in that way. The Court did not consider policy
10A.2.3 in this manner. Instead, their observation was relevant in the context of its

appropriate consideration of the effects of the end use of water.

0 At[22].
4 AL[63].
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[79] In considering the weight to be given to PC7 and evidence relevant to that, the
Environment Court also referred to PC8 on discharge management. The District

Council acknowledged that the provisions in that change had been notified.

[80] Currently in Otago, animal discharges were managed under the Regional Water
Plan, particularly a rule which prohibited the discharge of animal waste, directly into
water or onto land in circumstances where the waste was likely to result in overland

flow entering fresh water.*?

[81] The s 32 report on PC8 says it introduces a package of provisions that will

improve the current minimum standards for animal waste storage and subsequent land

application in Otago, bringing the region into line with good practice across the

country. One of the objectives for the Regional Council, as set out in the National

Policy Statement for Freshwater Management 2014 (updated 2017) is objective C1:
To improve integrated management of fresh water and the use and

development of land in whole catchments, including the interactions between
fresh water, land, associated ecosystems and the coastal environment.

[82] The National Policy Statement also includes policy C1:

By every regional council:

(b) of managing fresh water and land use and development in catchments
in an integrated and sustainable way to avoid, remedy or mitigate adverse
effects, including cumulative effects.

[83] In PC8, the Regional Council sought to recognise the need for it to give effect
to relevant national policy statements and, in particular, national policy statements for
fresh water management that came into effect on 1 August 2014 with amendments in

August 2017 that took effect on 7 September 2017.

[84] The Environment Court noted that none of the witnesses had considered PC8.
In response to the Court’s request for the parties to identify by memorandum the

planning documents relevant to the appeal, the parties had not mentioned PCS.

42 Regional Water Plan, rule 12.C.07.2.
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[85] For the reasons already discussed,*® that did not limit the Environment Court’s
ability to consider that proposed change in determining the appropriate duration for

the consent.

[86] The Court raised what it considered to be relevant aspects of PC8 with
witnesses and counsel. In particular, the Court had raised with planners giving
evidence for both the District Council and the Regional Council, the Court’s concern
over disaggregation of resource management and the importance of the need for

integrated management of resources for the benefit of the environment.

[87] Counsel for both the District Council and Regional Council made submissions
as to the weight to be given to PCS8. In his final submissions to the Environment Court,
counsel for the District Council emphasised that the take of the water, which was

subject to the appeal, was for the purposes of the scheme.

[88] Both PC7 and PC8 were proposed plans for the purpose of s 104(1)(b)(vi) of
the RMA. The weight to be given to PC7 and PC8 was a matter for the Environment
Court. The Court noted the Regional Water Plan does not manage the storage of
animal waste, and that discharge of animal waste is either a prohibited or allowed
activity. The Court noted the Minister for the Environment considered “that the issues
the plan changes aim to address have aroused widespread public concern or interest

regarding their actual or likely effect on the environment.**

[89] In discussing PC7 and PCS, the Court said:*

We have considered Mr Peirce’s suggestion that the consent could be subject
to an additional condition effectively constraining the supply of new water to
farms with an up to date farm environment management plan. Such a
condition is commended, but it does not address any present-day risk.

[90] On the hearing of the appeal in this Court, the District Council did not submit
consideration of PC8 was an irrelevant matter. It was relevant if the Court could
consider the actual or potential environmental effects of the end use of water from the

scheme, as [ have held they were entitled to.

8 At[32] and [33].
4 Clutha District Council v Otago Regional Council, above n 2, at [60].
5 AL[62].
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[91] The Court’s determination as to the weight to be given to a proposed plan or,
in this case, proposed plan changes was a matter for the Court under its broad
discretion under s 104. The determination it made is not one that can be challenged

as involving an error of law.*°

[92] The Environment Court ended its consideration of the evidence, including
aspects of PC7 and PCS8 by stating “[t]he above findings on effects weighs in favour

of a decision confirming the consent duration”.*’

[93] The Environment Court expressly considered the efficacy of a review
condition proposed for the Council and also a further condition that might in future
constrain the supply of new water to farms with an up to date farm environment
management plan. Later in its decision when discussing whether there was a
presumption that a take consent would be for 35 years unless there was good reason
to depart from it, the Environment Court said:*®

While the matter was not fully argued, we doubt the efficacy of any review

condition where the potential adverse effects are caused by a third-person and

not the consent holder (e.g. discharge of contaminants from dairy shed
washdown).

[94] The Environment Court thus considered the possibility of the inclusion of a
review clause as a potential reason for a longer duration for the consent. The view it
reached as to its efficacy in this regard was a decision for it to make on the merits and

not amenable to appeal as an error of law.

[95] T accordingly deal with the further questions of law as set out in the notice of

appeal as follows:

A. Did the Environment Court apply a wrong legal test when determining that
effects on the environment arising from the discharge of contaminants that
may arise from the end-use of water by third parties was relevant to the
take and use of water pursuant to Rule 12.1.3.1 of the Regional Plan?

No.

4 Smith Chilcott Ltd v Auckland City Council [2001] 3 NZLR 473 (CA) at [32]. See also Hunt v
Auckland City Council [1996] NZRMA 49 (HC).

Clutha District Council v Otago Regional Council, above n 2, at [64].

® At[72].

47
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Did the Environment Court take into account irrelevant considerations in
relation to the deficiencies in the ORC's Regional Plan?

No.

Did the Environment Court err in its interpretation of Policy 6.4.19(1)(a)?

No.

Did the Environment Court take into account irrelevant considerations in
determining that it could not give Policy 6.4.19(a) significant weight?

No.

Did the Environment Court take into account irrelevant considerations in
its application of Policy 6.4.19(d) by [sic] when it determined that it
needed to be satisfied of the adverse effects of the discharge of
contaminants by third party users of water supplied to dairy sheds?

No.

Did the Environment Court err by taking into account an irrelevant matter,
namely that the provisions of PC8 were relevant to the proceedings?

No.

Did the Environment Court err by giving weight to Policy 104.2.3 when
the status of the application is a controlled activity?

No. Evidence that there were no adverse effects arising from the take and
use of water that were more than minor was contested. The effects of
discharge of contaminants to the environment arising from the use of water
by third parties was a relevant consideration.

Did the Environment Court err by not considering the efficacy of the
review power pursuant to section s 128(1)(b) of the Act?

No.

Did the Environment Court err by finding that it could not be satisfied that
the effects of the use are no more than minor under Policy 104.2.3 when:

(a) The evidence was uncontested that there were no adverse effects
arising from the take and use of water than were more than minor.

(b) The effects of discharge of contaminants to the environment arising

from the use of water by third parties was an irrelevant consideration.
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No. Given the effects arising from the end use of water were relevant
considerations, the premises for the claimed error as referred to in (a) and
(b) had not been made out.

Did the Environment Court fail to apply authorities that held a permit term
duration of less than 35 years should only be imposed if there is a good reason?

[96] The District Council submitted the consented water take was for “a community
water supply to provide for the health and wellbeing of the South Bruce community”
and the water delivery infrastructure required for the take had a design life of 100
years. The District Council submitted there was no evidence before the Environment
Court that the community’s need for water would diminish between a period of 25 and

35 years so as to require a wholesale review of the resource consent after just 25 years.

[97]1 In Brooke-Taylor v Marlborough District Council, the Environment Court
observed that requiring an applicant to submit a full application for a renewed consent
in respect of which there was to be a major capital investment in infrastructure
designed and intended to last a much longer period was not an efficient use of
resources when potential adverse effects on the environment could be monitored and

managed through the use of the review process under s 128 of the RMA.*°

[98] The District Council’s submission was made on the basis that the end use of
water from the scheme for dairy shed wash and the potential for the discharge of
contaminants from such water was not a relevant consideration for the Environment
Court. They accepted, if it was a relevant consideration, then the approach in Brooke-
Taylor v Marlborough District Council would not, as a matter of law, have to apply to

this consented take.

[99] It is clear the Environment Court did consider the value of the District
Council’s investment in their assessment of the appropriate duration. They however

said this was not determinative of the outcome. The Court said:*

4 Brooke-Taylor v Marlborough District Council EnvC Wellington W67/2004, 2 September 2004 at
[69].

0 Clutha District Council v Otago Regional Council, above n 2, at [66].
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A known but unquantified risk to investment yield must be the future impact
of regulatory change on demand for water, particularly from the primary
industry. Going forward, it is not known whether supply demand will soften.

[100] TIalso accept the submission for the Regional Council that the cases referred to
by the District Council are not authority for the proposition that a take consent should
be for 35 years when the applicant is investing in significant infrastructure to support
the take. In Brooke-Taylor v Marlborough District Council and Ngati Rangi Trust v
Genesis Power Ltd the consented takes were for the short duration of 10 years.>* It
was that particular duration which was criticised by the Courts in the circumstances of

those consents.

[101] As the Regional Council referred to in their submissions and as the
Environment Court noted in Curador Trust v Northland Regional Council, s 123(d) of
the RMA provides that a water permit can have a term up to 35 years if specified in
the consent but will be for just five years if no term is specified in the consent.>> The
presumptive period in the RMA is five years and the maximum period for which
consent can be granted is 35 years. Accordingly, with reference to the legislation,
there is no basis to suggest the presumption should be that a take consent will be

granted for 35 years unless there is good reason to depart from that.

[102] As previously referred to, the Environment Court also expressly discussed the
efficacy of a review clause as a potential reason for a longer duration for the water

permit.

[103] Accordingly, the questions of law posed in the notice of appeal are answered

as follows:

Did the Court start from the wrong premise, namely it failed to treat as its
starting point that a term of 35 years should be allowed unless there is a good

reason for a shorter term.

No.

S Brooke-Taylor v Marlborough District Council, above n 49; Ngati Rangi Trust v Genesis Power

Ltd, above n 21.
52 Curador Trust v Northland Regional Council EnvC Whangarei A069/2006, 31 May 2006 at [27].



107

Did the Court err by failing to find that a review condition under section 128
of the Act could adequately address any relevant concern about the exercise of

the Water Permit for a duration of longer than 25 years.

No.

Did the Environment Court make an error of law by going beyond the scope of
the proceedings and considering the likely future demand for and efficiency of
the volume of water required for the water take?

[104] The Environment Court considered there was some uncertainty as to the future
demand for the volume of water required for the water take. They considered there
was potential for the demand to reduce due to future regulatory changes. They
considered this would especially impact demand for water within the primary industry.
The District Council’s submission as to this question was based on the premise that
the water take was just for the scheme, and the way water from the scheme was

ultimately used was not a relevant consideration.

[105] T have held the end use of water from the scheme was a relevant consideration.
There was accordingly no error in the Environment Court allowing for the possibility
that the demand for water for the scheme might reduce through regulatory control at

some point in the future.

[106] There was no error of law in the manner posed by this question.

Did the Environment Court err in considering the provisions of the Kai Tahu Ki
Otago Natural Resource Management Plan 2005?

[107] The fourth alleged error of law as set out in the notice of appeal was that the

Environment Court had erred in:

. considering that [sic] provisions of the Kai Tahu Ki Otago Natural
Resources Management Plan 2005 [the Environmental Iwi Management Plan]
which fell outside the matters over which control is reserved inr 12.1.3.1, and
the scope of policy 6.4.19 in the Regional Water Plan.
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[108] A policy in the Kai Tahu Ki Otago Natural Resources Management Plan
opposes the grant of permits for the taking of water for a period of 35 years.>® There

is also a policy to protect and restore the mauri of all water.>*

[109] The parties agreed the Environment and Iwi Management Plan was a relevant

document for the Environment Court on appeal.

[110] In their pre-hearing memorandum as to agreed issues and facts before the
Environment Court hearing, the parties agreed that amongst the issues for
determination were:
4. Do the relevant provisions of the Kai Tahu Ki Otago Natural Resources
Management Plan 2005 (NRMP) and Ngai Tahu Ki Murihiku Natural
Resource and Environmental Iwi Management Plan 2008 — the Cry of the

People, Te Tangi a Tauira (EIMP) oppose a consent term of 35 years in
the circumstances of the present application?

11. What weight should be given to the NRMP and the EIMP?

12. Is a precautionary approach required to be reflected in a consent term due
to the effects of the water take on Kai Tahu values?

[111] In its submissions on this appeal, the District Council criticised the reference
to the iwi management plan on the basis the concerns the Court had expressed related
to matters outside the controlled activity rule and the scope of the proceedings. The
District Council submitted that:

On the basis that the adverse effects of the end-use of water are not a relevant

effect of “allowing the activity,” ... the Environment Court ... misapplied the

policies in the Iwi Management Plan (if they are relevant at all) and ought to

have applied those policies with respect to the evidence before the Court

which considered that there was no measurable effect on water quality of the
waterbody from which abstraction was to occur.

[112] The Environment Court recognised that Te Ao Marama Inc and Te Riinanga O

Hokanui did not submit on the application for resource consent.

% Kai Tahu ki Otago Natural Resources Management Plan 2005, policy 25 at [5.3.4].
% Policy 4 at [5.3.4].



109

[113] Ihave held the matters which could be considered within the controlled activity
rule and within the scope of the proceeding were wide enough to include the potential

adverse effects on the environment of the end use of water.

[114] Accordingly, the Environment Court did not err in law as alleged with this

question.

Conclusion

[115] The Environment Court did not err in law in considering the potential effects
of the end use of water from the scheme for dairy shed wash in agreeing the duration
of the water take consent for the scheme should be 25 years. There were no errors on

the questions of law posed by the District Council in its notice of appeal.

[116] The District Council’s appeal is accordingly dismissed.

Costs

[117] The Regional Council is entitled to costs on a 2B basis. If there is any dispute
as to those costs, the Regional Council is to file its memorandum within four weeks
of this judgment. The District Council is to file a memorandum in reply within two
weeks of receiving the Regional Council’s memorandum. The Regional Council may
file a reply within two weeks of receiving the District Council’s memorandum. The
memoranda are to be no longer than four pages. 1 will determine the issue of costs on

the papers.

Solicitors:
Gallaway Cook Allan, Dunedin
Wynn Williams, Christchurch.
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SECOND INTERIM DECISION OF THE ENVIRONMENT COURT

A: (1) The appeals by the Director-General of Consetvation and Te Rananga o

Ngati Tama ate allowed.

(2)  The appeals from Poutama Kaitiaki Charitable Trust and D & T Pascoe are

dismissed.

B:  Conditions are to be finalised in accordance with the Court’s direction in paragraph

[75] of this decision.
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3
REASONS
Introduction
1] In our interim decision dated 18 December 2019 we determined:?
Result

1. This is an interim decision of the Court because there is no certainty as to
whether or not the Agency can acquire from Te Runanga the land necessary
to implement the Project and finalise an Agreement for Further Mitigation.

2. In light of the Agency's assurance that it will not compulsotily acquite the
Ngati Tama land, the Coutt is not prepared to complete its consideration of
the NOR and resource consents, absent advice from Te Rananga that it has
agtreed to the acquisition and further mitigation.

3. That is because we cannot determine that the effects of the Project will be
appropriately addressed until we receive advice on that acquisition and further
mitigation.

4. This proceeding is adjourned until 31 Matrch 2020.

5. On that date we direct that the Agency is to file a memorandum advising the
Court of the state of its negotiations with Te Rananga.
2] Since our interim decision, we have been advised that Te Rananga have resolved
to support the Project, and that the project agreements have been approved by an 81.6%
majority of Ngatt Tama members who voted. Turnout for the vote was over 60%.2 The

Agency has asked that we finalise our decision.

[3] The Agency seeks a minor amendment to the Notice of Requirement (NOR) to
alter the designation and the resource consents to accommodate an additional

construction yard at the southern end of the Project area.

[4] We record that by memorandum dated 27 October 2020 Te Korowai Tiaki o Te
Hauvauru Incotporated withdrew its appeal. Finally, we note that the High Court has

dismissed the appeal against our Interim Decision.

! Mount Messenger Interim Decision [2019] NZEnvC 203 at page 5.

2 Transport Agency memorandum dated 16 July 2020, at paragraph 4. We record that the New
Zealand Transport Agency is now known as Waka Kotahi NZ Transport Agency. For
convenience we will continue to refer to it as the Agency as per the Interim Decision.

3 Poutama Kaitiaki Charitable Trust and D & I’ Pascoe v Taranaki Regional Council & Ors [2020]
NZHC 3159.
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[5] It therefore remains for us to make a final assessment of the mattets we did not
determine in our interim decision, addtess the request to amend the NOR, and finalise

conditions.

Matters raised in interim decision

[6] Our summary of findings on the core central issues was outlined in our interim

decision at paragraphs [458]-[470]. They wete as follows:

Alternatives

[458] We have determined that the Agency's consideration of alternative sites,
routes or methods of undertaking the Project was adequate.

[459] We observe that the online option (staying within the existing SH3
alighment) was considered and not chosen, primarily for reasons of cost,
constructability and cultural values.

Consultaticn
[460] The Agency's consultation was detailed and extensive.

Cultural effects

[461] There are significant adverse cultural effects from the Project on Ngad Tama
which are yet to be resolved.

[462] We have found that Ngati Tama has mana whenua over the Project area and
it is appropriate that it be the only body referred to in conditions addressing cultural
matters.

[463] Mis Pascoe and her family have not established on the evidence that they
have and are able to maintain the whanaungatanga relationships or exetcise the
associated tikanga that would require recognition under Part 2 of the Act.

[464] We have found that Mrs Pascoe is not kaitiaki in the sense the term
'kaitiakitanga' is used in the Act. The relationship the Pascoes have with their land
is one of stewardship.

Te Korowai

[465] We do not consider it is approptiate for Te Korowal to be included in the
Kaitiaki Forum Group.

[466] As we have already observed, the primaty difference between Te Rananga
and Te Korowai is whether the cultural effects can be appropriately mitigated.
Te Korowai is not satisfied that the terms of the agreement being negotiated
between Te Runanga and the Agency, together with the proposed conditions, will
result in cultural effects being appropriately avoided. We will not determine that
issue until we receive advice from Te Runanga as to what has been decided with
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regard to its land.
Poutama

[467] We have found that Poutama are not tangata whenua exercising mana
whenua over the Project area. It follows, therefore, that it is not appropriate that
it be recognised in any consent conditions addressing kaitiakitanga that may issue.

My and Mrs Pascoe

[468] There is no doubt that the Project will have significant adverse effects on the
Pascoes and their land. The adverse social impact of the Project on the Pascoes is
severe. We consider, however, that proposed condition 5A will mitigate those
effects to the extent possible if the Project is approved and proceeds and the
Pascoes accept the Agency's offer to buy their house, the land on which it sits, and
the other land that is required for the Project.

Ecology

[469] We consider that the Project will have significant adverse effects on the area
that it affects, but that those effects will be appropriately addressed through the
proposed conditions in the event that Te Riinanga agree to transfer the Ngati Tama
Land to the Agency.

Conditions

[470] Except for those proposed conditions we have addressed in this decision, we
are presently unable to find that the proposed conditions, on their own,
appropriately avoid, remedy or mitigate the effects of the Project. It may be that
those effects can only be adequately addressed through the proposed conditions,
the acquisition of the Ngati Tama Land, and the Agreement for Further Mitigation.
Until we know whether or not the acquisition has been agreed, the related
agreement entered into (and whether any further amendments to conditions are
requited as a consequence of such agreements) we cannot finally determine these

appeals.
[7] The matters left open untl further information was received as to Te Rananga’s
acceptance of the Project are outlined at various patts of the interim decision. We can

now complete our assessment.

Retention in Ngati Tama ownership of subsoil of the highway

[8] At paragraph [390] of our decision we put the issue of retention of the subsoil of
the highway by Ngati Tama to one side pending Te Rananga’s decision on acquisition of
its property. Counsel for the Agency submitted that the position of Ngati Tama’s
members in support of acquisition of their land is now clear, and that we can proceed
relying on the proposed mitigation package accepted by Ngati Tama. We agree and

record that no issue was raised by Ngati Tama as to ownership of the subsoil. It was an
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issue raised only by Te Korowai and was not supported by Ngati Tama.

The Agency’s objectives — reasonable necessity
[9] The fourth project objective is:

To manage the immediate and long term cultural, social, land use and other
environmental effects of the Project by so far as practicable avoiding, remedying or
mitigating any such effects through route and alignment selection, highway design
and conditions.

[10]  In our interim decision we observed that a significant part of the Agency’s ability
to avoid, remedy and mitigate the effects of the Project rests on compliance with the
proposed conditions addtessing cultural and ecological effects. We determined that until
the Ngati Tama land needed for the Project had been acquited and agreement reached,
the Project is, to all intents and putposes, ‘incomplete’. We noted that the Agency could
not proceed with the Project without agreement of Te Rinanga and that, at that time, we

could not be certain that thevAgency’s final objective could be fulfilled.

[11]  Counsel for the Agency submitted that the Project; s fourth objective in relation
to cultural effects has been fulfilled by the acceptance of the Project by Ngati Tama
members. Further, the agreement to the other key elements referred to in Ngati Tama’s
opening submissions have now been resolved. As there is now agreement for the Agency
to acquite the Ngati Tama land (and related agreements) we consider, having regard to
those matters and our other assessments of the effects of the Project, that the Agency’s

final objective can be fulfilled.

Cultural effects

[12] At paragraphs [466], [472] and [483]-[484] of the interim decision we did not
finally determine whether the cultural effects of the Project could be appropriately
mitigated. Having regard to the advice now received about Ngati Tama’s acceptance of
the Project and the acquisition of its land and the related agreements, together with our
assessment of the wider cultural effects of the Project, we consider that the effects of the

NOR and the Project will be appropriately addressed.
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Southern construction yard

[13]  The Agency seeks to alter the NOR to accommodate an additional yard at the
southern end of the Project area.* Certain of the designation conditions and regional
resource consent conditions would also need to be amended if the change were made.
The amendments proposed were to Condition 1 of the designation conditions and
condition Gen.1 of the regional resource consent conditions, to refer to the drawing set
dated 3 July 2020 rather than the set provided in evidence. The Agency advised that no

other changes to conditions wete necessary

[14] In our Minute of 2 September 2020, we invited any patty opposing that
amendment to advise the Court. We have received no advice of opposition save from
Poutama and the Pascoes. However, apart from referring to it as a significant issue,” they

provide no details of their opposition.

[15]  In support of its proposal, the Agency has advised that there are efficiencies for
the Project’s construction in having north and south construction yards. In particular,
the proposed southern construction yard is closer to the labout-intensive activities of
Bridge 1 and the tunnel, and it will also significantly reduce the amount of construction

related traffic using SH3 over Mt Messenger.

[16] The Agency stated:¢

12. The proposed southetn construction yard is entirely located on land owned by
Mr Thomson. The NoR, and the resource consents, alteady cover Mr
Thomson’s land.

13. Mr Thomson has provided his written approval to the alterations and the
southern construction yard being located on his land ...

14 The proposed new southern construction yard requires a slight alteration of
the NoR and consent boundaries by approximately 131m long and up to 54m
wide and will result in approximately an additional 0.4ha (or approximately an
additional 0.4% in the entite area to be designated) as shown in Table 1.

+ Transport Agency memorandum dated 16 July 2020.
5 Poutama/Pascoe memorandum dated 15 November 2020.
¢ Transport Agency memorandum dated 16 July 2020, at paragraphs 12-15.
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Table 1— Southern construction yard approximate area and earthwork volumes

Total Outside designation
Item Area Earthworks Area Earthworks
volume volume
. 8866m? 4103m?
3 3
South construction yard (0.9h) 11057m (0.4ha) 5456m’

15. Overall the southern construction yard:

(@) has the written approval of Mr Thomson;

(b) will not result in additional adverse environmental effects;

(c) is supported by T'e Rununga, has been discussed with the Regional and

District Councils (and a draft of this memorandum provided to them) and

a draft of this memorandum was provided to the Department of

Conservation; and

(d) will provide efficiencies to the Project being:

() a north and south construction yard enabling better management

of two work fronts;

(i) positioning a construction yard closer to the labour-intensive

activities of bridge 1 and the tunnel; and

(iif) will significantly reduce the amount of construction related traffic

using SH3 over Mt Messenger.

[17] The Agency supported its application with an ecological assessment of the
location, a memorandum confitming the efficiencies of the proposed southern
construction yard, a “South Yard — Earthworks and Flood Assessment” and a specific

Construction Water Management Plan to determine how erosion and sediment controls

can be arranged.

[18]  Having reviewed that information, we consider that the proposal to amend the
designation and related resource consent boundaries is appropriate. However, before

finalising our decision on this proposal we consider the jutisdictional basis for making the

amendments.

(footnotes and appendix omitted)
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Amendment to NOR

[19] In terms of s 174(4) of the RMA, the Court can modify a notice of requirement
ot impose conditions as it thinks fit. The discretion to modify the NOR is broad.” It
includes the ability to modify the boundaties of the NOR,? however a modification must
not alter the essential natutre or character of the project which is a question of fact in any

given instance.’

[20]  Counsel for the Agency submitted that significant considerations when assessing
this matter include that the Environment Court may make modifications where they are
minor, reduce the environmental effects and the affected landowners remain
unchanged;!? and that the Court will be constrained by the principles of fairness.!! The
plausibility of additional submitters is a factor to considet in determining whether it would

be fair to modify a notice of requirement in the way proposed.!?

[21]  Counsel for the Agency submitted:1?

23 Applying the legal principles to the proposed southern construction yard
modification to the designation amendment:

(a) The modification is minor in scale (0.4ha).

() The modification will not result in any additional environmental effects
to those already assessed (it utilises an atea of pasture between SH3 and
the Mimi stream).

(0 No person who did not submit, nor party, is prejudiced by the
modification:

(i) no additional land parcels (beyond those already listed in the NoR
documents and designation property plans) are affected;

7 Director-General of Conservation v New Zealand Transport Agency [2020] NZEnvC 19 at [16] and [26].

8 Queenstown Airport Corporation Limited v Queenstown Lakes District Council [2013) NZHC 2347 at
[86].

9 Director-General of Conservation v New Zealand Transport Agency, see above n 7 at [26]; Quay Property
Management Limited v Transit New Zealand NZEnvC Wellington W28/2000, 29 May 2000 at
[167].

10 _A/an Hope T/.A Victoria Lodge v Rotorna District Couneil [2010] NZEnvC 7 at [38]-[41].

1Y Handley v South Taranaki District Council [2018] NZEnvC 97 at [45].

12 Final report and decision of the Board of Inguiry into the Upper North Island Grid Upgrade Project, Ministry
for the Environment, Board of Inquiry, 18 September 2009 at [175].

13 Transport Agency memorandum dated 16 July 2020, at paragraph 23.
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(i) the only affected land owner, Mr Thomson, while not a party to the
proceedings already has the same parcel of land affected by the NoR
(and resource consents) and he has provided written approval to the
proposed southern construction yard; and

(ii) no additional person would have submitted due to the modification.
(d) The modification:

(i) does not alter the material (ot essential) nature or character of the
Project; and

(i) is not at odds with the original NoR for the amended designation.
Amendment to the resource consents

[22]  We acknowledge that it is common for changes to be proposed to a project after
consent applications have been lodged. Amendments may be made provided they are
within scope of the original application. An amendment is likely to be within scope if it
is fairly and reasonably within the ambit and scope of the original consent application and
does not result in what is, in substance, a different application; it does not result in a
significant difference to the scale, intensity and character of a proposed activity; or the

effects of the proposed activity; and it does not prejudice any person.'

[23]  Counsel for the Agency submitted:!>

27. Applying these legal principles to the proposed southern construction yard:

(@) The proposed southern construction yard will not increase effects of the
project on the envitonment, or any person (Mt Thomson has provided his
written approval).

(b) The proposed location of the southern consttuction yard is on land (owned
by Mr Thomson) which is alteady affected by the resource consent package
(no new land parcels are affected) and listed in the Schedule of Properties
attached to the AEE.

(¢) The proposed southern construction yard does not alter the substance of
the application in any way, nor materially alter its scale, intensity or
character.

14 _Atkins v Napier City Counci/ [2009] NZRMA 429 (HC) at [20]-[21], Car Distribution Group Ltd v
Christchurch City Conncil [2018] NZEnvC 235 at [23], Waitakere City Council v Estate Homes Ltd
[2006] NZSC 112, [2007] 2 NZLR 149 at [29], HIL Ltd v Queenstown Lakes District Council [2014]
NZEnvC 45, (2014) 18 ELRNZ 29 at [42], She// New Zealand Ltd v Porirua City Council CA 57/05,
19 May 2005 at [7]. See also Re Horowhenna District Conncil [2014] NZEnvC 184 at [13].

15 Transport Agency memotandum dated 16 July 2020, at paragraph 27.
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(d) No person who did not submit would have submitted due to the proposed
southern construction yard and no party is prejudiced by this change.

[24]  We consider that there is a jurisdictional basis to both modify the NOR and
amend the Plan to which reference is made in the resoutce consent conditions because it
is clear to us that the amendment enables the efficient construction of the Project,
comptises land already included in the NOR documents and does not prejudice or affect
any person save Mr Thomson, who has provided written approval to the proposed

construction yard.

National Policy Statement for Freshwater Management 2020 (NPSFM 2020) and
Resource Management (National Environmental Standards for Freshwatet)
Regulations 2020 (NES Freshwater)

[25]  Both these documents came into force on 3 September 2020.1¢ In a memorandum
dated 29 September 2020, the Agency addressed the NPSFM 2020 and NES Freshwater
as they relate to the Project. Although both came into force well after the conclusion of
the hearing, we are obliged to have particular regard to the NPSFM 2020 in consid(.aring
the NOR and the application for regional resoutce consents under the relevant provisions
of ss 104 and 171 of the Act. Further, we are obliged to consider the provisions of the

NES Freshwater as its provisions must be complied with pursuant to Part 3 of the Act.

[26] In its memorandum, the Agency addressed new conditions that are proposed
regarding management plan certification, amendment and review, and also made other
amendments to the conditions. Of patticular concern to this assessment is the

amendment made to the conditions “to incorporate the requirements of the INES

Freshwater”.17

NPSFM 2020

[27]  As discussed, the NPSFM 2020 is a relevant national policy statement. In

addition, under s 55(2) of the Act, Taranaki Regional Council must amend its regional

16 The parts of the NES Freshwater relevant to this decision came into effect on 3 September
2020. There are further provisions concerning: intensive winter grazing; stockholding areas
other than feedlots; and application of synthetic nitrogen fertiliser to pastoral land which will
come into force later in 2021.

17 Transport Agency memotandum dated 29 September 2020, at paragraph 5(a).
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plan, without using a Schedule 1 process, to make the changes set out in Part 1.7 of the

NPSEFM 2020. These are the changes required to:
e (Clause 3.22(1) — Natural inland wetlands
¢ C(Clause 3.24(1) — Rivers

e C(Clause 3.26(1) — Fish passage.

[28]  Part4.1(1) of the NPSFM 2020 provides that every local authority must give effect
to the NPSFM 2020 as soon as reasonably practicable. The Agency noted that it is
therefore possible that Taranaki Regional Council will update its regional plan to provide
for these changes before the Court delivers its decision. Irtespective, the Agency

addressed these matters.

Objective and policies of the NPSFM 2020

[29] Counsel submitted that the Project is consistent with the objective and policy
framework of the NPSFM 2020. For reasons of efficiency, we set out the relevant

portions of counsel’s submission addressing the objective and policies:

13. The objective of the NPSFM 2020 is as follows:

The objective of this [NPSFM 2020] is to ensure that natural and physical resonrces are
managed in a way that prioritises:

(a) jirst, the bealth and well-being of water bodies and freshwater ecosystens
(b) second, the health needs of people (such as drinking water)

(c) third, the ability of people and communities to provide for their social, economic, and
ctltnral well-being, now and in the future.

14. The NPSFM 2020 includes 15 policies which relate to:

(@ Te Mana o te Wai and involving tangata whenua in. freshwater
management (policies 1 and 2);

(b) Integrated whole-of-catchment management (policy 3);
(c) Integration with New Zealand’s response to climate change (policy 4);

(d) Implementation of a National Objectives Framework to ensure that the
health and well-being of degraded water bodies and freshwater ecosystems



122

13

is improved, and for all others is either maintained or improved (policy 5);

(e) Protection of wetlands and their values (policy 6);

(f) Avoidance of the loss of river extent and values to the extent practicable

(policy 7);

(g) Protection of significant values of outstanding water bodies (policy 8);

(h) Protection of the habitats of indigenous freshwater species (policy 9);

(i) Protection of the habitat of trout and salmon (policy 10);

V)

Efficient use and allocation of freshwater (policy 11);

(k) Achievement of the national target (as set out in Appendix 3) for primary

®

contact (policy 12);

Monitoring and reporting (policies 13 and 14); and

(m) Enabling communities to provide for their social, economic, and cultural

well-being (policy 15).

15. The Project is consistent with this objective and policy framework for the
following reasons:

In terms of the NPSEFM 2020 objectrve:

@

(b)

The Project has been developed to prioritise the health and well-being of
water bodies and freshwater ecosystems. While the Project involves
activities that will affect water bodies and freshwater ecosystems, the
response to those effects has been thorough and comprehensive, as
desctibed in the evidence of Mr MacGibbon. Mt Hamill and Dr Neale (in
respect of streams and freshwater ecology) and Mr Singers (in respect of
wetlands) prepated the technical reports attached to the AEE,
supplementaty repotts and evidence at the council hearing. In particular, a
suite of mitigation measures is proposed to avoid, minimise and mitigate
effects on watet bodies and freshwater values. Offset measures ate also
proposed as follows:

(i) The stream areas lost or disturbed as a result of the Project will be
offset to achieve no net loss. Restoration (fencing and planting
matgins of an average 10m width on each bank) of 8455m of existing
stream, equating to 10,738m? of stream channel offset will be carried
out. In addition, Waka Kotahi will restore the 798m?2 of stream
channel that is being divetted for the Project.

(i) The planting restoration package includes Gha of kahikatea - swamp
forest restoration planting. ‘The purpose of this planting is to
transform grass, rush and sedgeland dominated areas to kahikatea,
pukatea and swamp maire forest, with small areas of rimu and matai
whete ground conditions are not as saturated.

The Project prioritises the health needs of people, appropriately manages
flood risk and provides for a lifeline utility.
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The Project will create significant national and regional benefits as
explained in the evidence of Mr Napiet, Mr McCombs, Mt MacGibbon,
Mz Copeland and Mr Hickman, and is supported by Te Rananga. The
Project therefore provides for the social, economic and cultural well-being
of people and communities.

In terms of the NPSEM 2020 policy framework:

(@)

(b)

©

d

(©)

®

(@)
()
@

Te Rinanga o Ngati Tama has been involved in the development of the
Project, as explained in the evidence of Mr Dreaver and the evidence
provided by Te Runanga (policies 1 and 2). As the Coutt is awate from
Te Riinanga's memorandum of 27 August 2020 the agreement between
Ngati Tama and Waka Kotahi has now been signed and Te Rananga
support the proposed conditions. Further, in terms of Policy 1, the
comments above in relation to the objective apply.

The stormwater design has appropriately considered the integrated
management of fresh water and use of land, as desctibed in the evidence
of Mr Symmans (policy 3). Further, the 2018 Fish Passage Guidelines
were adopted and the Councils and the Depattment of Conservation have
agreed with the proposed conditions and Ecology and Landscape
Management Plan (which have been the subject of expert conferencing).

The effects of climate change have been considered as part of stormwater
design and in assessing the hydrological effects of the Project, as desctibed
by Mr Symmans and at the council level by Mr KKenneth Boam (policy 4).

The Project will maintain existing water quality. Therefore, the primary
contact requirements in Appendix 3 of the NPSFM 2020 will not be
affected (policy 12).

The Project has avoided the loss of natural inland wetlands, has protected
their values and promoted their restoration. In particulat, the Project has
been catefully designed to avoid effects on the ecologically significant
Mimi wetland (policy 6).

While the Project does involve the permanent loss of sections of streams,
a thorough assessment was undertaken to avoid the loss of tiver extent as
far as practicable. In addition, the freshwater offset package (sumnmarised
above at sub-paragraph (a(i)) will offset the effects of this loss of streams
and protect the habitats of indigenous freshwater species (policies 7 and
9).

The Project does not affect any outstanding water bodies (policy 8).
The Project does not affect the habitat of trout ot salmon (policy 10).

The Project involves the temporaty allocation of water to provide for
construction/dust management. The level of take has been catefully
identified to be a maximum of 150m? per day from the Mimi River and
300 m? from the Mangapepeke River, at a rate of 5L/s. The proposed
conditions and mitigation measures have been designed to ensure that the
effects of the water take will be appropriately minimised and mitigated.
This is an efficient allocation of water to enable this significant
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infrastructure project (policy 11).

() Policies 13 and 14 (which relate to monitoring and information sharing)
are not relevant to the Project but the conditions require monitoring and
reporting on water quality.

(k) The significant benefits of the Project will enable communities to provide

for their social, economic and cultural well-being (policy 15).
(footnotes excluded)

[30] We agree with counsel’s submission that the Project is consistent with the
objective and policy framework for the reasons specified in the preceding submissions.
with the possible exception of 15 (e) above, in relation to natutal inland wetlands which

we explore further below.

Clause 3.22(1) — Natural inland wetlands

[31]  This provision requires that every regional council must include the following

policy (ot words to the same effect) in its regional plan:

16. Subpart 3.22(1) provides that every regional council must include the following
policy (or wotds to the same effect) in its regional plan:

""T'he loss of extent of natural inland wetlands is avoided, their values are protected, and their
restoration is promoled, except where:

(a) the loss of exctent or values arises from any of the following:

()  the customary harvest of food or resonrces undertaken in accordance with rikanga
Maori

(i) restoration activities

(it) seientific research

(v) the sustainable barvest of sphagnum moss

(v)  the construction or maintenance of wetland utility structures

(vi) the maintenance or operation of specified infrastructure, or other infrastructure

(vii) natural hazard works; or



125

16

(b) 1he regional conncil is satisfred that:

() 2he activity is necessary for the construction or upgrade of specified infrastructure;
and

(ii)  the specified infrastructure will provide significant national or regional benefits; and
(iii) zhere is a functional need for the specified infrastructure in that location; and

(iv) the effects of the activity are managed through appling the effects management
hierarchy.

[32]  The Agency primarily relies on the specified infrastructure exception in (b) above.
Howevet, in its memorandum it does discuss the wetlands affected by the Project. Again,

it 1s convenient and efficient to set out counsel’s submissions in full:

18. The design philosophy adopted by the Project in relation to ecological values
focused strongly on avoiding the ecologically significant Mimi wetland, which
is described in the evidence of Mt MacGibbon as "#he area of greatest ecological
significance in the wider Project area". The Project has avoided direct adverse effects
on the Mimi wetland through careful design (the use of Bridge 1 and shifting
the road alignment away from the wetland) and selection of construction
methodology for the bridge over the tributary to the Mimi wetland. The
construction methodology chosen, which is set out in detail in the evidence of
Mt Symmans, Mr Milliken and the AEE, is more expensive but eliminates the
need for works in the valley floor leading to better ecological outcomes.

Exotic rushland

19. Beyond the high-value Mimi wetland, the Project affects 5.83 ha of exotic
rushland in the Mangapepeke Valley, assessed as low value (not significant) by
Mt Singers. The exotic rushland is shown in Figutes A1 and A2 of Appendix
2 to the evidence of Mr MacGibbon (taken from Mr Singet's February 2018
Supplementary Technical Report). The exotic rushland is predominantly
located on Mr and Mrs Pascoe's property.

20. The definition of 'natural wetland' in the NPSFM specifically excludes "any area
of 'improved pasture that ... is dominated by (i.e. more than 50%) exotic pasture species
and is subject to temporary rain-derived water pooling."

21. 'Improved pasture' is defined to mean "an area of land where exotic pasture species
have been deliberately sown or maintained for the purpose of pasture production, and species
composition and growth has been modified and is being managed for livestock grazing."

22. The Mangapepeke valley floor where the exotic rushland occurs was cleared
and has been maintained since for the putposes of pasture production over
many decades. Its growth and composition has been modified, and is
managed, by Mt and Mrs Pascoe for stock grazing.

23. In his Supplementary Technical Report Mr Singers assessed the 'exotic
rushland' community as "dominated by exotic rush and pasture species” with native
species occupying "<3% cover". This assessment reflects that the valley floor
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was cleared, is dominated by poor quality pasture species and has been grazed
for many decades. Indeed, as the hillsides are bush covered, the valley floor
provides the key grazing for Mr and Mrs Pascoe's stock.

24. Therefore, the 'exotic rushland' community within the lower Mangapepeke
valley is not a natural wetland under the NPSFM.

Upper Mangapepeke valley

25. The Project will impact areas of Pukatea treefern treeland (0.722ha) in the upper
Mangapepeke valley.  Parts of these areas, despite their significant
modification, degraded state and a high component of exotic pasture species
throughout, are likely qualify as a 'natural wetland' under the NPSFM. The
likely area of affected Pukatea treefern treeland' inland wetland has been

reduced by the inclusion of Bridge 1.
(footnotes excluded)

[33]  With regard to these matters, DOC has recorded!8 that it:

(b) agrees with Waka IKotahi that parts of the Mimi Valley and Upper
Mangapepeke Valley fall within the definidon of ‘natural wetland’ under the
NPSFM, and does not wish to comment whethet the lower Mangapepeke Valley
fits the definition or not as that relies upon an evidential foundation to which DOC
has not led evidence and given the agreements DoC has reached with Waka IKotahi
to provide for positive ecological outcomes; and

(c) has relied on the expert evidence of Mr Robert MacGibbon and Mt Peter Roan

for Waka Kotahi in support of the Project.
(footnotes excluded)

[34]  Mr and Mrs Pascoe and Poutama have an issue with the Transport Agency’s claim
that the ‘exotic rushland’” community within the lower Mangapepeke Valley is not a
natural wetland under the NPSFM 2020. Referring to the statement by counsel for the
Agency that “this [Singers] assessment reflects that the valley floot... is dominated by
poot quality pasture species...”.!? Poutama/Pascoes assert that that statement is simply
untrue. They assert that Mr Singers assessed the rushland as dominated (60-70%) by rush
species in his supplementary report. They claim that it is self-evident that the rushland
community in the Mangapepeke Wetland is not maintained or managed for the purposes
of pasture production. If it wete so maintained, it would not be a rushland. They

maintain in summary that the rushland is not improved pasture. It is not maintained and

8 Memorandum of counsel for Waka Kotahi NZ Transport Agency, Te Rananga o Ngati Tama
Trust, the Director-General of Consetvation, Taranaki Regional Council, and New Plymouth
District Council dated 27 October 2020, at paragraph 9.

19 Referring to paragraph 23 of the Transport Agency memorandum dated 29 September 2020.



127

18

modified and managed for the purpose of pastoral production.?

[35]

For its part, the Agency maintains that the exotic rushland is not a “natural inland

wetland” under the NPSFM. However, it obsetves that in respect of any natural wetland

affected by the Project (including the exotic rushland, wete that area to be classified as

natural wetland) the Agency primarily relies on the “specified mnfrastructure” limb of

clause 3.22(1) of the NPSFM.2!

[36]

In considering this matter we find the definition of “natural inland wetland” (point

20 1n paragraph 32 above) to be imprecise — it raises more questions than it answers,

particularly in relation to the meaning of “improved pasture”. For example:

The definition of improved pastute in the NPSEM?2 is “ax area of land where exotic
Species have been deltberately sown or maintained for the purpose of pasture production, and
species composition and growth has been modified and is being managed for livestock grazing.”
In the current situation in the lower part of the Mangapepeke valley exotic species
(grasses in patticular) appear to have been deliberately sown — possibly in the past,
the Pascoes having been in residence there for several decades, thus species
composition and growth has been modified, and the very fact of grazing means
that the pasture is being thus “maintained”. Does that mean it qualifies as
improved pasture or would other management techniques have to have been

applied?

Are “exotic pasture species” only those species that are most commonly sown
specifically for grazing (grasses), which the “improved pasture” definition implies,
ot do they include common exotic herbaceous and rush species that also occur in
pasture? Some farming practices encourage diversity of herbaceous species within
pasture for stock health reasons — are these “exotic pasture species” or does their
presence above a certain petcentage assist in qualifying the area as a “natural

inland wetland”?

20 Poutama/Pascoes memotandum, paragraphs 33-45.
2t Transport Agency memotrandum dated 18 November 2020, at paragraph 3(b).
22 NPSFM 2020 at page 23
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[37]  Policy 6 of the NPSFM 2020 is “There is no futther loss of extent of natural inland
wetlands, their values are protected, and their restoration is promoted.” This policy and
the definition of natural inland wetland (however imprecise) lead us to think that the
mtention of the NPSFM is to ensure that even where a wetland has been substantially
modified and may have a large component of exotic species, if it tetains elements of
natural hydrological function, then restoration should be promoted. Restoration is itself
defined in the NPSFM 2020: “restoration, in telation to a natural inland wetland, means
active intervention and management, approptiate to the type and location of the wetland,
aimed at restoring its ecosystem health, indigenous biodiversity, or hydtological

functioning.”

[38] We can also rely on the RMA definition: “wetland includes permanently or
intermittently wet areas, shallow water, and land watet margins that support a natural

ecosystem of plants and animals, that are adapted to wet conditions”.

[39]  The reference material referred to in clause 3.23 (3) and clause 1.8 of NPSFM
2020, which is said to assist “in case of uncertainty or dispute about the existence or
extent of a natural inland wetland”, does not on closer examination assist in mote than
determining whether or not an area is a wetland, and does not go to the questions we
have about “natural inland wetland” or “improved pasture”. There was no opportunity
for the ecological experts to present evidence as to whether part or all of Mangapepeke
valley is a natural inland wetland as the NPSFM 2020, with its definitions, was
promulgated only in September 2020, well after the hearing. Thus we are unable to reach
a firm conclusion as to the status of the wetland. Rather than concern ourselves further
with the matter here we concur with the Agency that they are able to rely on the specified

infrastructure limb of clause 3.22(1).

[40]  Finally, with regard to the NPSFM, Poutama/Pascoes tefer to the Objective of
the NPSFM asserting that it ensutes that the Project should priotitise the health and
wellbeing of the waterbodies in the Mangapepeke Valley, the health needs of Poutama
(including Pascoe whanau drinking water, the Mangapepeke puna waiora and mahinga
kat) and the ability of Poutama, including the Pascoe whanau, to provide for their social,

economic and cultural wellbeing. We find that the conditions to be applied during
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construction to protect water quality and hydrology will be sufficient to enable a
successful hydrological rehabilitation of the valley floot and that the attention being paid
to the ecological restoration there is likely to result in an improvement to the biodiversity

of the valley, given the currently low ecological value asctibed to it by the Agency’s

ecologists.

Specified Infrastructure

[41] We agree with the submissions of counsel that the Project fits within sub-clause
(1)(b) of the policy in clause 3.22. We consider it is both a lifeline utility, as defined
the Civil Defence Emergency Management Act 2002, and specified infrastructure
providing significant national and regional benefits. There is a functional need for the
Project to occur in the identified location, identified after consideration of options in the
route designation process. Further, we are satisfied that the adverse effects of the Project
can be managed through the effects management hierarchy as we had previously
identified in our interim decision. We accept the reasoning outlined in the Agency’s 29

September memorandum, as set out below.

[42]  Counsel submitted:??

26. Irrespective of whether natural inland wetlands are affected or not, the Court
can be satisfied that the Projects fits within limb (b) of the policy in Subpart
3.22, for the reasons summarised below.

27. The Project is necessary for the construction of “specified infrastructure”,
which the NPSFM 2020 defines as including either:

(a) infrastructure that delivers a service operated by a lifeline utility (as
defined in the Civil Defence Emergency Management Act 2002
(“CDEMA™);

OR

(b) regionally significant infrastructure identified as such in a regional policy
statement or regional plan.

28. The Project cleatly falls within this definition. Waka Kotahi is defined as a
lifeline utility in the CDEMA, and the Project is of course infrastructure that
delivers a service operated by Waka Kotahi. In addition, the Taranaki Regional
Policy Statement acknowledges the importance of “providing for regionally
significant infrastructure” and identifies the importance of transport route security

23 Transport Agency memorandum dated 29 September 2020, at paragraphs 26-32.
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and reliability to Taranaki’s growth and development, patticulatly in relation
to SH3, along with network efficiency, capacity and safety.

As explained in evidence (see above), and acknowledged by the Court in its
decision, the Project will provide significant national and regional benefits
through the consttucton of a modetn, fit for purpose road, which is
significantly safer, more reliable and connective compared to the current SH3.
The Project will create significant economic benefits to the region, as well as
ecological benefits through the Project’s ecological restoration package.

There is a functional need for the Project to occur in this location. “Functional
need” is defined in the NPSFM as meaning “the need for a proposal or activity to
traverse, locate or operate in 4 particular environment because the activity can only occur in
that environment.” This is the case for this Project, for the following reasons:

(a) The Project comprises latge-scale, linear infrastructure. There cannot be
gaps in the road — the whole route must fit together safely and efficiently.

(b) The constraints on the design of the Project included reducing cultural,
ecological, and landscape (by keeping the road low in the landscape)
effects while ensuring the road could be appropriately designed and
consttucted and its geometric design will deliver a safe fit for purpose
modern section of state highway.

(c) The Project route was the subject of a “detailed” alternatives process; Waka
Kotahi carefully selected the route as explained in the evidence of Mr
Roan. As the Court noted “the Agency as the requiring anthority undertook a
thorough and detailed evalnation of the route options before deciding on the preferred
route along the Mangapepeke valley.”

(d) The route design was refined at several points to avoid impacts on the
ecologically significant Mimi wetland. These refinements included the
addition of a bridge to the route across a tributary valley to the Mimi
Wetland area, and shifting the southern end of the route further west away
from the Mimi Wetland.

(e) As explained in the evidence of Mr Roan and Mr MacGibbon, and noted
by the Coutt in its decision, the alignment though the Mangapepeke valley
was shifted off the valley floor and moved to the eastern valley flanks,
avoiding poorer soil conditions on the valley floor and an area that is a
potential restoration target (for kahikatea swamp forest planting).

Further, the adverse effects of the Project are managed through applying the
effects management hierarchy, which is also defined by the NPSFM 2020. The

Project has applied this hierarchy as it has:

(a) Avoided adverse effects where practicable as set out in Mr MacGibbon’s

evidence in relation to ecology.

(b) Where adverse effects cannot be avoided, the Project has minimised

(including remedied) them where practicable as set out in Mr MacGibbon’s
evidence in relation to ecology.

(c) Where more than minot residual adverse effects cannot be avoided,
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minimised or remedied, provided for aquatic offsetting / compensation, as
those terms are defined by the NPSFM 2020. In particular, the Restoration
Package includes the re-establishment of kahikatea — swamp forest and
wetland habitat in areas that were once swamp forest and wetland and
which retain the environmental conditions suitable for re-establishment.
Following restoration, the upper Mangapepeke valley will be transformed
into a diverse, high value swamp/wetland ecosystem.

(d) The Restoration Package also includes the Pest Management Programme
which provides for comprehensive, measurable, pest management in
perpetuity over 3,650ha. Mr MacGibbon’s evidence is that the ecological
package is the largest and most comprehensive for a new road project in
New Zealand and that “the ecologival gains will be substantial and permanent.”
The Coutt also recorded in its interim decision that:

“[208] We are satisfied that the Restoration Package includes a range of
mitigation, offset and compensation that together are sufficient to
provide for on-site /near-site ecological benefits in the short term and
ecological benefits over the whole PMA (and potentially beyond it) in
the longer term.”

32. Therefore, the Court can be satisfied that the Project complies with this
policy.
(footnotes omitted)

[43]  We record DOC’s position on the issue of ‘functional need’ as follows:

9. In respect of the 29 September memorandum, DOC wishes to record that it:

(a) Does not comment on whether there is a functional need for the Project
matter since as stated at the Council-level hearing DOC “has not closely
serntinised or challenged Waka Kotahi's evidential basis [for alternatives assessment] as
it does not have the requisite engineering expertise to do so. DOC has relied npon the
expert evidence of NZTA’s engineers in the opinions that they provided to inform the
Multi-Criteria Analysis (MCA) process.  DOC has focused on the effects of the
alignment now proposed’;

Clanse 3.24(1) — Ravers

[44]  This provision requires that every regional council must include the following

policy (or words to the same effect) in its Regional Plan:

The loss of river extent and values is avoided, unless the council is satisfied:
(a) that there is a functional need for the activity in that location; and

(b) the effects of the activity are managed by applying the effects management
hierarchy.
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[45]  The Project is consistent with this Policy as there is a functional need for it to
occut in this location, identified after consideration of options in the route designation
process. Adverse effects of the Project have been managed through the effects

management hierarchy as we have previously identified.

Clause 3.26(1) — Fish passage

[46]  This provision requires every regional council to include the following fish passage
objective (or words to the same effect) in its Regional Plan:
The passage of fish is maintained, or is improved, by instream structures, except
where it is desirable to prevent the passage of some fish species in order to protect
desired fish species, their life stages, or their habitats.
[47]  We consider the Project is consistent with this objective as it provides for fish
passage in all culvetts where fish passage is likely to be impeded, with all culverts
providing fish passage being designed in accordance with the April 2018 Fish Passage
Guidelines.

[48]  Having regard to our eatlier findings, the contents of the AEE, and the evidence
we heatrd, we accept the submissions made by counsel for the Transport Agency. We
find that, for the purposes of s 171(1)(a)(@) and s 104(1)(b)(iii) there is no aspect of the
Project that will be inconsistent with any objective and policies of the NPSFM 2020 itself
nor with any objective and policies which must be incotrporated into the Regional Plan

pursuant to s 55(2) of the Act.

NES Freshwater

[49]  We have also considered the relevant provisions of the NES Freshwater, which
came into force on 3 September 2020.2# We are obliged to have regard to them pursuant
to s 104(1)(b)(ii) of the Act. The regulations do not contain any transitional savings or
related provisions addressing applications in the course of consideration at the time of

their coming into force.

24 See paragraph 25 above, and note 16.
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[50] In its memorandum of 29 September, the Agency identified a number of

repulations which it contended were of relevance to the Project. It submitted as follows:
gulati hich it contended f rel to the Proj It submitted as foll.

42. The NES Freshwater includes the following regulations of relevance to the
Project:

(a) "Specified infrastructure” within or affecting "natural wetlands" is
provided for in regulations 45 to 47 as follows:

(i) Construction of specified infrastructure within or within a specified
distance from a natural wetland is a discretionaty activity (including
vegetation clearance, earthworks or land disturbance, or the taking,
use, damming or discharge of water).

(i) Maintenance and operation of specified infrastructure within or
within a specified distance from a mnatural wetland (including
vegetation clearance, earthworks or land disturbance, or the taking,
use, damming or discharge of water) is a permitted activity subject to
certain conditions provided for in regulations 46 and 55. If those
conditions are not complied with, maintenance and operation
becomes a restricted discretionary activity.

(b) "Reclamation" of the bed of any tiver is a discretionary activity (tegulation
57). "Reclamation" is defined with reference to the National Planning
Standards as the manmade formation of permanent dry land by the
positioning of material into or onto any part of a river (with certain
exclusions). Project activities that involve the loss of streams require a
resource consent under this regulation.

() The placement and use of culverts or weits are permitted activities,
subject to compliance with conditions (regulations 70 or 72). Culverts or
weirs that do not comply with those conditions have a discretionary
activity status (regulations 71 or 73). In addition, regulations 62, 63, 64
and 69 create additional requirements that must be provided for by the
conditions of consent for culverts or weits as follows:

(i) Regulations 62, 63 and 64 requite certain information to be provided
to the relevant regional council within 20 working days after any
culvert or weir has been constructed as a condition of consent.

() Regulation 69 requires a resource consent granted for the
consttuction of any culvert or weir to impose conditions that require
monitoring, and maintenance of the structure in the manner set out
in the Regulation. '

43, The application before this Court is for all resource consents required for the
Project under the regional rules noted therein, and any other rules which may
apply to the Project, even if not specifically noted. The resource consents
specifically applied for are for such activities as earthworks, works in
watercourses, the taking and use of water, discharges to air, land and water,
and disturbing contaminated land. The resource consents were bundled with
an overall activity status of discretionary.
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44. All the relevant activities within the NES Freshwater have been incorporated
within the consents for the Project sought to date and before the Coutt. The
AFEL, supplementary reports and evidence on behalf of Waka Kotahi has
comprehensively addressed these matters. In particular, agreement has been
reached with the Councils and the Department of Consetvation as to the
conditions and the application of the mitigation hierarchy in this case.

45. The Project complies with the provisions of the NES Freshwater and the
Court can grant any resource consents required under the NES Freshwater.
None of the regulations that impose a non-complying activity status apply to
the Project. The applicable regulations impose, at most, a disctetionary activity
status; the same activity status that the bundled resource consents were
assessed under by the Court during the heating and in its interim decision.

46. Therefore, on the basis of the extensive evidence and matetial before the
Coutt, Waka Kotahi seeks that the Court confirm that, to the extent necessary,
resource consent is granted under the following regulations of the NES
Freshwater:

(a) Regulation 45: Construction of specified infrastructure.
(b) Regulation 57: Reclamation of the bed of tivers.

(¢) Regulation 71: Placement and use of culverts.

(d) Regulation 73: Placement and use of weits.

47. As noted above, regulations 62, 63, 64 and 69 create additional requitements
that must be provided for by the conditions of consent for culverts or weirs.

48. The amended conditions in Appendix 1 include provision for these
requirements as follows:

(a) GEN.24(b)(iii), DAM.7, TCV.9 and PCV.10 have been amended to
require monitoring and maintenance of culverts and weits to be carried
out in a way that meets the requirements of regulation 69. This
requirement is also reflected in Schedule 1 to the conditions in relation to
the Freshwater Management Plan.

(b) TCV.9A and PCV.11A have been added to ensure the information
requirements in respect of culverts under regulation 62(3) and 63(3) are
complied with.

() DAM.8 has been added to ensure the information requirements in
respect of weirs under regulation 62(3) and 64(3) are complied with.

[51]  For the purposes of this decision, we have accepted that the Transport Agency’s
identification of the provisions of the NES that are relevant to the Project is correct.
There is nothing obviously to the contrary that stands out in our perusal of the
regulations. We accept the proposition advanced in the Westfield NZ Limited v Upper Hutt

City Counci/ case that it is for the consent authority to classify activities by reference to



135

26

relevant rules, and we have had regard to the provisions of s 88A.2> We note the
provisions of s 88A of the Act to the extent that they are relevant, and note that under
the Regional Plan the Transport Agency’s applications have been treated as discretionary

activities.

[52] We are concerned by the proposition contained in the Transport Agency’s
memorandum that, as the Project complies with the provisions of the NES Freshwater,
the Court can grant any resource consents requited under that document. Counsel
submitted that none of the regulations imposing a non-complying activity status apply to
the Project. They impose at most a discretionary activity status; the same status under
which the bundled resoutce consents were assessed during the hearing and in our intetim
decision. It sought, therefore, that resource consents be granted under the following

regulations: Regulations 45, 57, 71 and 73.

[53] We do not consider that it is possible in a jutisdictional sense to grant consent for
an activity for which no consent was required as at the date the resource consent
application was filed, notwithstanding the reference in the AEE to the application being
for all resource consents required for the Project under the regional rules noted and any

other rules which may apply to the Project even if not specifically noted.

[54] We conclude that, for there to have been a valid application for the consents
required in the NES Freshwater (being other regulations), the application documents
must have assessed the proposal against the relevant provisions of those regulations. It
has not done so in this case as the NES Freshwater was not in existence at the time the
application was filed. For these reasons we do not consider that the Court has jurisdiction
to grant any further consent (assuming that further consents are, in fact, needed — we
have not undertaken an independent assessment of that) required under the NES
Freshwater. Further, we do not consider that it is appropriate to amend the conditions
to address NES Regulations — the Regulations requite compliance with certain matters

not explored with the Court during the hearing.

25 Westfield NZ Limited v Upper Hutr City Couneil (2000) 6 ELRNZ 335 (EnvC).
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Conditions

[55] We received a final set of proposed conditions from the Transport Agency. We
were initially concerned at the way in which management plans were proposed to be dealt
with in the conditions, and asked that the Agency address those concerns. That has now
occurred, with a final set of NOR conditions having been filed on 29 September 2020
and a final set of Regional Council consent conditions filed on 27 October 2020.

[56]  The parties were given an oppotrtunity to comment on those final conditions.

[57] In a memorandum dated 27 October 2020 from the Transport Agency, Te
Rananga, Director-General of Conservation, Taranaki Regional Council and New
Plymouth District Council, those parties indicated theit support for a final set of Taranaki
Regional Council conditions (with some minor amendments) and for the designations
conditions. The only parties who have issues with the conditions are the Poutama /

Pascoe parties. Royal Forest & Bird Protection Society of New Zealand Incorporated

did not raise any issues.

[58] Poutama / Pascoes are concerned about:

(a) the removal of condition 5A (relating to the Pascoe land) from the Taranaki

Regional Council conditions;

(b) geotechnical matters;

(c) the removal of the lapse date from the conditions.

Condstion 5.A

[59]  The Pascoes ate concerned that the substance of Condition 5A, which had been
included also as part of the regional consents as GEN.GA, has been removed from the
regional consent conditions. It is clear to us that the condition has been removed from
the regional consents because the condition requites attention to land use matters only.
It sets out a process by which the Pascoes may relocate from their home either
temporarily or permanently. It seems to us that it is not appropriate that such condition

be replicated in the regional consents, as compliance with it is a matter for the New
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Plymouth District Council. The Pascoes have not lost anything as a result of its removal.

Geotechnical

[60] In theit memorandum dated 15 November 2020, Poutama/Pascoes advised that
they have asked Taranaki Regional Council for “further information regarding damage to
the Mangapepeke wetland by NZTA earthworks cartied out during geotechnical
investigation entries. We have yet to receive a response”.2¢ In its memorandum dated 18
November 2020, the Agency responded. It said:?7
(@) The memorandum contends that drains present on the Mangapepeke Valley
floor are the result of “probably unconsented” drainage work cartied out by Waka
Kotahi as patt of geotechnical investigations. That is incotrect: the geotechnical
investigations catried out for the Project have not involved the digging of drains,

and the drains present on the valley floor wete not created by Waka I otahi or its
contractors.

[61] We accept that explanation, but note in any event that this matter is not relevant

to our assessment of the NOR and application for regional resource consents.

Drinking water supplies

[62]  An assertion is made by the Poutama/Pascoe appellants to the effect that the

Project will destroy the Pascoe whanau drinking water supplies, including the

Mangapepeke puna waiora.?

[63] The Agency responded.?’

The memorandum states that the Project will destroy the Pascoe’s drinking
supplies. However, counsel note that Mr Symmans addressed the impact of the
Project on groundwater (including springs) in Mangapepeke Valley in detail in his
evidence, concluding that “the Project will have [a] negligible effect on the
groundwater system”.

We accept that evidence.

26 21st Memotrandum for Poutama Kaitiaki Charitable Ttrust & D & T Pascoe in response to the
Minute of the Environment Court dated 9 November 2020, 15 November 2020, at paragraph
16.

27 Transport Agency memorandum dated 18 November 2020, at paragraph 4(a).

28 Poutama/Pascoe Memorandum dated 15 November 2020.

29 Transpott Agency memotrandum dated 18 November 2020, at paragraph 4(b).
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Lapse date

[64] 'There is no lapse date for the NOR specified in the NOR conditions. In their
memorandum, Poutama/Pascoes refet to a lapse ‘period for the designation of 10 years
proposed by the Commissioner in his decision on the NOR. They note that the Agency
appears to have removed that requirement and in the absence of a proposed lapse period
propose a standard five year lapse period.3° In their opening submissions to the Coutt,
Poutama/ Pascoes had argued that no lapse period would impose unreasonable

uncertainty on the Pascoe whanau for an indefimite amount of time.3!

[65]  In its opening submission to the Court, the Transport Agency submitted that as
the NOR is to vary an existing designation there is no statutory ability to impose a lapse
period. It argued thats 181(2) (which relates to alterations to existing designations) does

not incorporate s 184 which sets the lapse period for a designation.3?

[66]  The Court did not hear full argument on the matter of the lapse of the designation
and is therefore reluctant to determine the matter. We will not impose a lapse date on
the amended designation but in so doing are not endorsing the position of either party.
We note however that the project has a de facto lapse period given that a lapse date of 10

years has been imposed on the resource consents.

Conditions generally

[67] Poutama/Pascoes assert that the conditions and Project do not provide for the
cultural values, rights, responsibiliies and interests, including kaitiakitanga and
stewardship, of Poutama, including the Pascoe whanau. They assert that the conditions
actually seek to impose adverse cultural, including social effects, on Poutama including

the Pascoe whanau.

[68] We have addressed the cultural effects of the Project and the effects of the Project
on the Pascoes and others in our Interitn Decision and propose to say no more about

them here.

30 Poutama/Pascoe memorandum dated 15 November 2020, at paragraphs 48-49.
31 Poutama/Pascoe opening submissions dated 22 July 2019, at paragraph 57.
32 Transport Agency opening submissions dated 16 July 2020, at paragraph 251.
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[69]  Finally, Poutama/Pascoes maintain that any management plans, resoutce consent
and designation conditions need to be consistent with any potential Public Works Act
land agreement conditions. We consider that the conditions proposed to address the

effects of the proposal on landowners, including the Pascoes, are appropriate.

Outcome and Conditions

[70]  We are obliged to consider the relevant matters contained in ss 171 and 104 of
the Act. We identified those matters in our Interim Decision. At the beginning of this

decision we set out our findings on the core central issues (at paragraph [6]).

[71]  Fot completeness, we record that we identified and considered the relevant
provisions of the various instruments set out in s 171(1)(a)(1)-(iv) in paragraphs [391] —
[422] of our Interim Decision. Since out Intetitn Decision, the NES Freshwater and the
NPSFM 2020 have been promulgated and we have considered them in this decision. In
the Intetim Decision we noted that the effect of the Project on cultural values was a
significant issue in the hearing, and also that Te Runanga had not yet consented to the
Agency’s use and acquisition of its land for this Project. We have discussed developments

since then regarding cultural matters in this decision.

[72]  The determinative issue befote the Court arises pursuant to s 171(1)(b)(ii), namely
the effects of the designation and whether, here, there has been adequate consideration
of alternatives. In paragraphs [115] — [390] we addressed the effects of the designation
(and the resource consent applications) and determined that, save for Cultural effects, the

effects of the proposal will be appropriately addressed through conditions.

[73] Cultural effects have now been addressed to our satisfaction as outlined in

paragraph [12] of this Decision.

[74]  Finally, we had been concerned about whether the Agency’s fourth Project
Objective could. be fulfilled. We ate now satisfied that it can be fulfilled, given the
agreements reached between the Agency and Ngati Tama, and in light of our findings on

the other effects of the Proposal.
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[75]  The Agency is directed to delete the amendments to conditions made to address
the NES Freshwater (in accordance with our finding in paragraph [54] above). The Court
has identified some minor additional issues. The Agency is directed to address those
issues, set out in the attached Schedule. The Agency is to lodge an amended complete
set of NOR conditions, regional resource consent conditions and a full set of the latest
plans within 15 working days of the date of this decision. Upon receipt of same we will
formally issue approval to the resource consents and confirm the application in respect

of the NOR.

[76]  The appeals from Poutama Kaitiaki Charitable Trust and D & T Pascoe are
dismissed. Costs ate reserved against Poutama IKatiaki Charitable Trust. Any costs
applications to be made and responded to in accordance with clause 6.6 of the

Environment Court Practice Note 2014. Time limits to run from the date of issue of the

final decision.

For the Court:
o

I Ay

BP Dwyer ‘Z M Doogan v
Environment Judge Maori Land Court Judge
v
MJL Dickey ’ RM Bartlett
Environment Judge Environment Commissioner
V/\'é A, "
DJ Bunting

Environment Commissioner
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Designation Conditions:

iv.

vi.

viil.

Table of contents — Construction Environmental Management Plan — should
this row refer to conditions “16 — 18B” (rather than “16 — 187)?

Table of contents — Schedule 5 — should the reference to GEN.GA(e)(1v)(3)
instead be to Condition 5A of the designation conditions?

Glossary — the “CTMP” definition is repeated.

Condition 1 — should “Ecological and Landscape Management Plan” be
“Ecology and Landscape Management Plan » (see Glossary and other

conditions, e.g. condition 8).

Condition 5A — advice note — the equivalent condition is no longer in the

project resoutce consents conditions. The advice note will need amendment.

Condition 6(b)(ii) — should “level of urgency 1s” instead be “level of urgency

m,’p

Heading above Condition 25. Should “Landscape and Environmental Design

Framework” instead read “Landscape and Envitonment Design Framework”

(see Glossary)?
Condition 28A(b) — delete the second sentence as this repeats the first.

Condition 29A(e) — includes the wording “with any amendments deemed
necessaty to Conditions 30(a) to (f)”. Is it intended that Conditions 30(a) to (f)
themselves could be amended using the process set out in conditions? Should
this refer to PMA locations in Condition 29A(d) are amended, not the

conditions?

Condition 30(dd) — refers to “bat peer reviewer” but this person has alteady
been identified (in Condition 30(d)) as the “independent peer reviewer”.

Condition 33(a)(ii)(2) — should the reference here to Condition 29(d)(1) instead
be to Condition 29(d)(ii)?

Condition 43 — the last paragraph starts with the words “Upon receipt of the
notice of under...”. Should this instead be “Upon receipt of the notice under

.P
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xiil. Schedule 1 — paragraph 2(n) begins “Provision to undetrtaken post-

construction ...”. Should this instead read “Provision to undertake post-

construction ...”?

2

xiv. Schedule 1 — paragraph 3(b)(i1) begins “all other trees that are 280 cm ...”.
Condition 29(c)()(1) refers to “trees greater than 80cm”. Is there an
inconsistency between Condition 29 and Schedule 1?

xv. Schedule 1 — paragraph 8(b) — should “relocated it at predetermined release

sites” mstead be “relocate it at predetermined telease sites”?

xvi. Schedule 1 — paragraph 9(d) refers to non-detection in the “planting” areas of
pest plants and pest animals. Paragraph 7 in Schedule 1 contains non-zero
levels of pest animal detection. What is the relationship between the “planting
area” referred to in paragraph 9(d) and the PMA in paragraph 7?

xvil. There is an attachment to conditions, inserted after Schedule 5, relating to the

2.3

CLMP. In paragraph 1B —should “Consent Holders’s” be “Consent
Holder’s”?

Regional Resource Consent Conditions:

i Table of contents — should the row referring to the Construction Environmental

Management Plan refer to “GEN.19 — 21B” instead of “GEN.19 — 2177

i. Table of contents — should the row for the “Ecology and Landscape
Management Plan” refer to “GEN.22 — 26” and new rows be created for

Conditions GEN.27 and GEN.28 (as they have separate headings)?
fii.  Glossary — “Construction Traffic Management Plan” is listed twice.

iv. Glossary — the definition of PMA should probably make it clear that the

conditions referred in that definition are the Designation Conditions.

v. Condition GEN.1 — should “Ecological and Landscape Management Plan” be
“Ecology and Landscape Management Plan” (see Glossary)?

vi. New Condition GEN.5(a) — should this be numbetred “GEN.5A”? Numbeting
it GEN.5(a) and then inserting a paragraph (a) into Condition 5(a) could lead to
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confusion.

Condition GEN.14(g) refers to Condition 17. Is this a reference to Condition

17 in the Designation conditions, or a reference to Condition GEN.17?

i. Condition GEN.18 — refers (after para (g)) to Condition 18B. Is this the correct

referencer
Condition GEN.23A(e) — the phrase “shall not commence” is repeated.

Condition GEN.24(a)(i1)(4) —refers to Condition 24(a)(i1)(2) and (3). Should this
be a reference to Condition GEN.24(a)(ii)(2) and (3)?

Condition SED.7, aftet paragtaph (h), refers to Condition GEN.12. Condition
GEN.12 is a blank condition.

Condition SED.11, after paragraph (e) refers to “Conditions (b)”. Should this
be “Condition (b)”?

. Condition SED.11 (g) begins “Any exceedance on ...”. Should this be “Any

exceedance of ...”?

. Condition TCV.3 — should “details on the location” be “details of the location’?

Conditions BRG.1 — 5 (Mimi River) and BRG.1, 2, 3A and 5 (Mangapepeke
Stream). The Mangapepeke Stream conditions appear to be repeats of
Conditions BRG.1, 2, 3, and 5 of the Mimi River conditions. Should the
Mangapepeke Stream conditions be renumbered (BRG.6 — 9), or alternatively
refer to the Mimi River conditions and simply say that Mimi River Conditions
BRG.1, 2, 3 and 5 apply to the Mangapepeke Stream bridge (tather than
repeating the Mimi River conditions with different numbers)?

Schedule 1 - see the suggestions regarding Schedule 1 to the Designation

Conditions.

xvil. Delete Schedule 2 (the Pascoe Farm plan). As Condition GEN.6A is deleted,

there seems no need to retain Schedule 2 in these conditions.
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[1] lan and Michelle Costello (the Costellos) and Michael Duggan and Julie
Rogers (the plaintiffs) own neighbouring properties at Titirangi. The properties

share a common boundary. The plaintiffs’ site sits above the Costellos’ property.

[2] On 26 August 2016 Auckland Council (the Council) granted the Costellos
resource consent for construction of a residential dwelling on their property. The
consent was granted on a non-notified basis. The plaintiffs seek judicial review of

the Council’s decisions.

Background

[3] In July 2015 the Costellos obtained land use consent for the construction of a
residential dwelling and associated earthworks at their property at 19-25 Rangiwai
Road (the first consent). The Costellos did not action the first consent. Then in May
2016 the plaintiffs bought 15 Rangiwai Road.

[4] On 29 June 2016 the Costellos lodged an application for resource consent for
a differently designed residential dwelling, together with associated earthworks
(including the removal of protected trees). The proposal again required land use

consent.

[5] On 19 July 2016 the Council sought further information in relation to the
second application. The Costellos responded on 21 and 22 July 2016.

[6] On 19 August 2016 the Council notified its decisions on the recommendation
of the Independent Hearings Panel. As a consequence the Proposed Auckland
Unitary Plan decisions version (PAUP DV) took effect. It replaced the Proposed
Auckland Unitary Plan notified version (PAUP NV). The Council granted the

Costellos a second consent on 26 August 2016.

[7] The Costellos commenced their building project relying on the second
consent. On 29 August and 1 September the plaintiffs complained to the Council
about what they regarded as unlawful tree clearance. On 16 September 2016 the

PAUP DV became operative in part.
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[8] The plaintiffs issued these proceedings on 8 December 2016 having

previously indicated they intended to challenge the second consent.

The decisions in issue

[9] On 26 August 2016 James Dowding, the Council’s team leader, Resource

Consents — West, made two decisions under delegated authority on behalf of the

Council:
@) a decision to deal with the consent application on a non notified basis
(the natification decision); and
(b) a decision to grant the resource consent subject to conditions (the
substantive decision).
Plaintiffs’ challenge

[10] The plaintiffs challenge both the notification and substantive decisions. They

raise the following arguments:

(@)

(b)

(©)

(d)

scope — lack of jurisdiction;

the Council had regard to irrelevant considerations, namely the PAUP
NV;

the Council had regard to irrelevant matters, failed to take into
account relevant matters, applied the wrong legal test or otherwise

acted unreasonably in relation to the notification decision; and

the Council had regard to irrelevant matters, failed to take into
account relevant matters, applied the wrong legal test or otherwise

acted unreasonably in relation to the substantive decision.
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The approach to judicial review

[11] The principles concerning judicial review in this area of the law are well
established. In Coro Mainstreet (Inc) v Thames-Coromandel District Council

Wylie J summarised them as:*

[40] It is not the function of the Court on an application for review to
substitute its own decision for that of the consent authority. Nor, will the
court assess the merits of the resource consent application or the decision on
notification. The inquiry the Court undertakes on an application for review
is confined to whether or not the consent authority exceeded its limited
jurisdiction conferred by the Act. In practice the Court generally restricts its
review to whether the Council as decision maker followed proper
procedures, whether all relevant and no irrelevant considerations were taken
into account, and whether the decision was manifestly reasonable. The
Court has a discretion whether or not to grant relief even if it is persuaded
that there is a reviewable error.

[12] Coro Mainstreet (Inc) went on appeal. The Court of Appeal did not take
issue with the above summary.> Indeed, the Court suggested that in relation to
notification, Parliament’s apparent intention was to reduce the intensity of review to
be applied to non-notification decisions.> The Court observed that given the
amendments to s 95 Resource Management Act 1991 (RMA) in October 2009 it may
be necessary at some time to review the approach of the Supreme Court in Discount
Brands Ltd v Westfield (New Zealand) Ltd.* The Court of Appeal said:®

[41] ... But we should not be taken to have accepted that the amendments
made to the RMA since Discount Brands have had no effect on the non-
notification process and on the analysis of the previous law in the Supreme
Court’s decision in Discount Brands. If the point had affected the outcome of
the present case, we would have wanted to consider whether the 2009
amendments gave effect to the apparent intention of Parliament to give
consent authorities greater scope to decide not to notify resource consent
applications, and to reduce the intensity of review to be applied to non-
notification decisions from that mandated in Discount Brands.

! Coro Mainstreet (Inc) v Thames-Coromandel District Council [2013] NZHC 1163, [2013]
NZRMA 422 (footnote omitted).

2 Coro Mainstreet (Inc) v Thames-Coromandel District Council [2013] NZCA 665, [2013]
NZRMA73.

 At[41].

4 Discount Brands Ltd v Westfield (New Zealand) Ltd [2005] NZSC 17, [2005] 2 NZLR 597.

Coro-Mainstreet (Inc) v Thames-Coromandel District Council, above n 2.
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Relevant plans and legislative instruments

[13] The proposed Auckland Unitary Plan was prepared under Part 4 of the Local
Government (Auckland Transitional Provisions) Act 2010° and the RMA. The
PAUP NV was notified on 30 September 2013.

[14] Sections 86A to 86G of the RMA provide when rules in plans have legal
effect.” Section 86B of the RMA provides:

86B  When rules in proposed plans have legal effect

(1) A rule in a proposed plan has legal effect only once a decision on
submissions relating to the rule is made and publicly notified under
clause 10(4) of Schedule 1, except if—

(@) subsection (3) applies; or

3 A rule in a proposed plan has immediate legal effect if the rule—

€)) protects or relates to water, air, or soil (for soil
conservation); or

(b) protects areas of significant indigenous vegetation; or
(c) protects areas of significant habitats of indigenous fauna; or
(d) protects historic heritage; or

(e) provides for or relates to aquaculture activities.

[15] A number of rules in the PAUP NV that were relevant to the Costellos’

application when lodged were identified in the decisions.

[16] From 19 August 2016, when the Council notified its decisions on the
recommendations of the Independent Hearings Panel, the PAUP NV was replaced by
the PAUP DV.

[17] Under s 86F of the RMA those parts of the PAUP DV not subject to appeal
were treated as operative (and the legacy plan as inoperative) from Friday, 16
September 2016, the last date for lodging appeals against the PAUP DV.

6
7

Local Government (Auckland Transitional Provisions) Act 2010, s 121.
Local Government (Auckland Transitional Provisions) Act, s 153(1).
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[18] Other relevant provisions of the PAUP DV became operative on resolution of
the appeals, such as the yard rules for Titirangi Laingholm which were resolved

following a later decision of the Environment Court.?

[19] In addition to the PAUP NV and PAUP DV the Waitakere Ranges Heritage
Area Act 2008 (WRHA Act) is also relevant to this proceeding. The purpose of the
WRHA Act is to recognise the national, regional and local significance of the
Waitakere Ranges Heritage Area (WRHA) and to promote the protection and
enhancement of its heritage features for present and future generations.® The Act
identifies a range of features that contribute to the national significance of the

WRHA and articulates the objectives of establishing and maintaining that area.

First cause of action — scope and jurisdiction

[20] The first cause of action is in essence a claim that the decisions of the
Council were ultra vires. The plaintiffs say the Council had no jurisdiction to grant
the second consent under the PAUP DV as the Costellos had not applied for consent
under the PAUP DV. They say that in granting the consent the Council went beyond

the scope of the Costellos’ application.

[21] Mr Enright submitted that a consent authority cannot grant a consent to an
application not applied for.)® He argued that consent was required for breach of
PAUP DV rules triggered from 19 August 2016 so that a fresh application was
required. As no fresh application was sought the Costellos have unlawfully

commenced construction and carried out unauthorised earthworks.

[22] Mr Enright submitted that there was an important shift in the planning
framework between the date of the application for the resource consent on 29 June
2016 and the date of the decision of 26 August 2016. Prior to 19 August 2016 only
four issues engaged the PAUP NV rules:

€)) earthworks exceeding permitted levels of 250 m?3 and 500 m2 metres;

8 Lenihan v Auckland Council [2017] NZEnvC 22 at [14].

®  Waitakere Ranges Heritage Area Act 2008, s 3.

10 Wellington City Council v Milburn New Zealand Ltd EnvC Wellington W118/98, 17 December
1998.
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(b)  earthworks within a defined significant ecological area;

(© vegetation alteration and removal;

(d) impervious areas within a stormwater management area.

[23] However, from 19 August 2016, when the PAUP DV had interim legal effect,

additional provisions (both in policies and rules) were triggered for:

@ Ridgeline Protection Overlay; and

(b) Large Lot Zone.

[24] It is common ground that both the Costellos’ and the plaintiffs’ properties are
subject to Ridgeline Protection Overlay under the PAUP DV and are subject to ss 7
and 8 of the WRHA Act. As a result the overall status of the application under the
PAUP DV was non-complying.

[25] Mr Enright submitted that the Council’s incorrect approach was reflected in
an email to the applicant of 19 August 2016:

Thank you for your email and sorry for the continued delay in issuing your
consent. Unfortunately, when the consent was reviewed by the Team Leader
he noticed that the application hadn’t been sent to the Local Board, which it
should have been. 1 sent it to them straight away and asked for their
comments as soon as possible, so once | receive their comments | will be
able to grant the consent. This may not be today, in which case the Unitary
Plan will take legal effect tonight and I will then need to undertake a further
assessment of your proposal against the rules of the new plan as well as the
current plan, however it shouldn’t be too much additional work.

[26] Mr Enright also relied upon the following passage from the Council’s
Proposed Auckland Unitary Plan: FAQs — Development rights and resource

consents: !

When a rule in a proposed plan has legal effect, this means you need to
comply with that rule, or seek consent to breach / infringe it. Consent will
also need to be obtained under any rule in a legacy operative plan.

1 Proposed Auckland Unitary Plan: FAQs — Development rights and resource consents (Auckland

Council, 22 July 2016).
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Later in the document under the heading “Resource Consents” the guidance note

says:

[27]

If I lodge my resource consent application before 19 August 2016, will it
only be assessed against the operative legacy plan rules?

The key factor is if your application is decided before 19 August 2016. In
that case, it will be assessed against legacy plan rules (and those rules in the
PAUP Notified Version with immediate legal effect). Any resource consent
that is decided on, and issued, after 19 August 2016 will need to be assessed
against the provisions in legacy plans and any PAUP Decisions \ersion
provisions relevant to the proposal.

Legally, the Council, as consent authority, must have regard to relevant
provisions of legacy plans and proposed plans, when making decisions on
applications, in accordance with the RMA.

If | apply for a resource consent before the PAUP Decisions \ersion is
released, but the consent hasn't been decided on and issued, will I need to
apply for other consents?

You may do. As a result of certain provisions in the RMA, the Council is
required to also have regard to any relevant provisions of a proposed plan
when considering an application for resource consent. This may trigger a
need to apply for consent under rules that form part of the PAUP Decisions
\ersion, as they have legal effect from the date of their release.

However, the ‘activity status’ of your consent is protected to what applied at
the time of the application being accepted for processing. For example, if at
the time of your application being lodged, the overall activity status was
‘discretionary’ and the PAUP Decisions Version introduced a relevant rule
that the proposal was considered ‘non-complying’, the overall status would
remain as ‘discretionary’. You will still need to apply for the additional
infringement / reason for consent, but the overall activity status would not be
altered.

On Mr Enright’s submission where, as in the present case, there was a change

from requiring a consent for discretionary activities to requiring a consent for a non-

complying activity the application would in all cases have to be declined or not dealt

with and the applicants required to make a fresh application for resource consent.

[28]

The fundamental flaw in the plaintiffs’ argument is that it overlooks the

nature of the consent applied for. Consents granted under the relevant provisions of

the RMA authorise activities, in this case land use. They do not authorise breaches

of rules.
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[29] The Costellos’ application for resource consent was for a land use consent.
That did not change under the PAUP DV. The description of the proposed activity

was:

This new application is for the construction of a new residential dwelling
and associated site works, vegetation removal and impermeable surfacing at
19 Rangiwai Road, Titirangi.
[30] The application was accompanied by detailed plans which included a

proposal for a swimming pool amongst other site earth works and improvements.

[31] The consent granted by the Council was for land use consent for the
construction of a new four bedroom residential dwelling with swimming pool and
stormwater retention tank at a height of 176.40m RL, including earthworks and
removal of protected trees from the site. The consent granted was consistent with

the activity described in the application and supporting documents.

[32] The Costellos’ application for land use consent was made under s 88 of the
RMA. Section 88A(1A) applied. The effect of s 88A(1)(b) and s 88(1A) is that, as
the Council’s FAQs advised, the activity status of the consent was protected. The
Council accepts that it was still obliged to have regard to relevant provisions of the
PAUP DV. The issue is whether a further and different consent was required. In this
case | am satisfied it was not. The consent applied for and granted remained a land

use consent.

[33] To the extent that the plaintiffs seek to rely on Wellington City Council v
Milburn New Zealand Ltd, Sutton v Moule and Shell New Zealand Ltd v Porirua
City Council to support their argument the consent was granted without jurisdiction,

they have misinterpreted the effect of those decisions.*?

[34] In Sutton v Moule the Court of Appeal confirmed that:*®

... a council has no jurisdiction to grant a consent which extends beyond the
ambit of an application.

2° Wellington City Council v Milburn New Zealand Ltd, above n 10; Sutton v Moule (1992) 2
NZRMA 41 (CA); and Shell New Zealand Ltd v Porirua City Council CA57/05, 19 May 2005.

13 sutton v Moule, above n 12, at 45.
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In Sutton v Moule the ambit of the application was defined and determined by the
terms of the application for consent. The Court of Appeal rejected the more
restrictive view taken by Judge Treadwell in the Planning Tribunal, describing it as a
strained interpretation. Judge Treadwell had found that the original consent related
to land use while the subsequent application in issue was restricted to the
modification of a structure on the land. He considered them different. The Court of
Appeal took account of the practical situation facing the applicant at the time,
considered the documents filed with the application and concluded that:**

... [the application] related in substance and in effect to the use of the land
and that the Council was entitled to deal with it on that basis. It follows
from this conclusion that the Council's consent was not beyond the scope of
the application. No question of the Council's decision in 1988 being ultra
vires in this respect therefore arises.

[35] In Shell New Zealand Ltd v Porirua City Council the Court of Appeal dealt

with an amendment to the application. The Court held:*™

[7] We think it plain that jurisdiction to consider an amendment to an
application is reasonably constrained by the ambit of an application in the
sense that there will be permissible amendments to detail which are
reasonably and fairly contemplatable as being within the ambit, but there
may be proposed amendments which go beyond such scope. Whether details
of an amendment fall within the ambit or outside it will depend on the facts
of any particular case, including such environmental impacts as may be
rationally perceived by an authority.

[36] The cases referred to by the plaintiffs do not support their argument the
Council’s decision was ultra vires or that the consent was somehow beyond the
scope of the application. Rather they support the contrary conclusion that as the
application remained an application for a land use consent to build a dwelling (with
associated site works) and the consent granted was within the ambit of such an

application, it was within scope.

[37] Mr Enright referred to the Council’s FAQs information which differentiates
between “simple” and “complex” applications. He noted that s 91 RMA does not
distinguish between simple or complex applications and provides for the Council to

require further resource consents where appropriate. But s 91 only applies to a

14
15

Sutton v Moule, above n 12, at 48.
Shell New Zealand Limited v Porirua City Council, above n 12.
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situation where other resource consents may be required. In the present case the
resource consent required was a land use consent. That did not change. No further
consents were required. As noted earlier, a resource consent authorises an activity.

It does not authorise a breach of a particular rule.*®

[38] I reject the suggestion that the Council did not have jurisdiction to determine
the applications or that its decision to proceed with the application for land use
consent after 19 August 2016 without requiring further consents was somehow ultra

vires or outside scope.

Second cause of action — irrelevant considerations

[39] The plaintiffs challenge the Council’s reference to the PAUP NV in its
notification and substantive decisions and say that by doing so the Council took into

account irrelevant considerations.

[40] Mr Enright submitted that from 19 August 2016 the PAUP NV was only
relevant to determining the activity status under s 88A RMA but was otherwise
irrelevant to the subsequent decisions on notification and approval. He then
submitted that by referring to the PAUP NV the Council had regard to irrelevant
considerations as there were material differences between the PAUP NV and the
PAUP DV.

[41] Mr Enright pointed to passages from the consent decision which he argued
suggested Mr Dowding wrongly had regard to the PAUP NV. Mr Enright submitted
that Mr Dowding’s evidence that the PAUP NV was only relied on to establish
activity status under s 88A and not for any other purpose could be contrasted with
the decision itself, which referred to the consents sought under the PAUP NV. He
then submitted the error was compounded at para 6 of the substantive decision which
stated:

6. Under the PAUP, district land use consent is required in respect of
earthworks and regional land use consent is required in respect of
earthworks within the SEA, vegetation removal within the SEA and
creation of impermeable surfaces within a Stormwater Management

6 Arapata Trust Ltd v Auckland Council [2016] NZEnvC 236.
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Area being a SMAF 2. ... For these reasons the proposed
development is acceptable in the context of the “emerging PAUP”.

[42] Mr Enright argued that the reference in para 6 to the PAUP was a reference to
the PAUP NV.

[43] Mr Enright’s submission that Mr Dowding wrongly had regard to the PAUP
NV, instead of the PAUP DV, is inconsistent with the text of the decisions and the

context in which they were delivered.

[44] In the notification decision, Mr Dowding said:

Since the application was lodged, the council notified the PAUP DV on 19
August 2016. This replaces the PAUP Notified Version (PAUP NV). While
this application is afforded the same activity status as when it was lodged
(see s88A), resource consent(s) are required under the PAUP DV for the
following reasons: ...

[45] Given that express statement it is not arguable that Mr Dowding was other
than fully aware when he made the notification decision that the PAUP DV had
replaced the PAUP NV.

[46] The substantive decision was made on the same day as the notification
decision. It strains credibility to suggest that Mr Dowding was not aware when
making the substantive decision that the provisions of the PAUP NV had been

replaced by the PAUP DV given the clear statement in the notification decision.

[47] Further, para 6 of the substantive decision is readily open to the interpretation
that it referred to the PAUP DV. Having regard to the preceding parts of the decision
which identified the district land use under the PAUP DV and the regional land use
required, it is entirely consistent for the decision-maker to consider the effects of the
earthworks, vegetation removal and creation of the impermeable surfaces in relation
to the requirements of the PAUP DV. While the concept of an “emerging PAUP” as
referred to in para 6 has no particular legal status, given the stage the process was at
with the PAUP DV applicable but the plan not entirely operative at the time the

reference to the “emerging” PAUP is understandable.
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[48] Next, the text of the substantive decision demonstrates that Mr Dowding had
regard to particularly relevant new rules under the PAUP DV relating to the
Ridgeline Protection Overlay and Large Lot Zone rules. There are references in the
substantive decision which confirm consideration was given to the effect of both. It

is sufficient to refer to the following comments about the ridgelines:

The proposed development, which is located on a designated sensitive ridge,
will not compromise the inherent visual landscape qualities of the area, by
reason of the development’s sensitive design and siting; existing vegetation
to act as screening; lack of potential viewpoints where clear views of the
site can be achieved; and the greater dominance of other existing buildings
within the locality that would be more prominent than the proposed
dwelling.

[49] Astothe Large Lot Zone rules:

The effects relating to building coverage will be acceptable, by reason that
the proposed dwelling will be less visually dominant than that previously
proved by virtue of its sensitive design and appropriate use of materials of
differing textures and colours. In addition, the retention of the majority of
the quality vegetation on the site, and appropriate replanting, will ensure that
an appropriate balance is struck between the built form and vegetation.

And:

There are no concerns relating to the height in relation to boundary
infringement, given that the two storey element of the proposed dwelling
will be sited approximately 6.5m from the southern site boundary and the
existing dwelling at 17 Rangiwai Road is also set well back from the
boundary by approximately 14.5m. In addition, there is a strip of land
approximately 3m width that is within the ownership of 15 Rangiwai Road,
which provides further separation between site and the property at 17
Rangiwai Road. Daylight access to the proposed dwelling or adjoining sites
will not be compromised by the proposal. In addition, when viewed from
outside the site, an appropriate separation will be maintained between the
proposed dwelling and the existing dwelling on the adjacent site to ensure
that the built form within the locality will not be unduly dominant.

[50] Finally there is in any event the point Mr Whittington made that the
objectives and policies of the PAUP NV, while overtaken by those in the PAUP DV,
were not irrelevant in the sense of being an impermissible consideration. They may
well assist a planner to understand how a specific objective or policy evolved from
one version of a plan to another, or to inform the consideration of why the Council

accepted or rejected a particular submission.
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[51] The challenge to the decisions on the basis they took into account irrelevant

considerations, namely the provisions of the PAUP NV, cannot succeed.

The third and fourth causes of action — relevant and irrelevant considerations,
wrong legal test and unreasonableness in relation to both notification and
substantive decisions

[52] The plaintiffs challenge both the notification and substantive decisions on the
basis that the:

Council had regard to irrelevant matters, failed to consider relevant matters,
applied wrong legal test or otherwise acted unreasonably.

Particulars

@) Adverse effects to the environment will be or are likely to be more
than minor and adverse effects to adjacent properties are minor or
more than minor ...;

(b) Council failed to assess the relevant planning framework under the
decisions version ... which impacted the effects assessment;

(© Council failed to consider relevant heritage effects, including
impacts on s6(f) RMA,;

(d) Council failed to have “particular regard” to the purpose and
relevant objectives of the Waitakere Ranges Heritage Area Act;

(e) The existing resource consent should have been disregarded as
irrelevant consideration.

[53] In addition, in relation to the substantive decision, the plaintiffs also allege

the Council failed to consider and assess the PAUP DV provisions relating to the

protected ridgeline, large lot rules, heritage protection and WRHA Act.

Background - legal principles relating to notification

[54] Section 95A RMA provides for public notification of the consent application
to be at the consent authority’s discretion. The application must, however, be

notified in two circumstances:

@ If the Council decides (under s 95D) that the proposed activity will
have or is likely to have adverse effects on the environment that are

more than minor then the application must be publicly notified.
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Importantly for present purposes, s 95D provides that in determining
whether an activity will have or is likely to have adverse effects that
are more than minor the Council must disregard any effects on
persons who own or occupy any land adjacent to that land. The
plaintiffs and owners of other neighbouring properties fall into that

category.

(b) If the Council decides (under s 95B) that there is an affected person in
relation to the proposed activity then the consent authority must give
limited notification of the application to any affected person.*’ Section
95E confirms that a person is an affected person if the adverse effects

on them are minor or more than minor, but are not less than minor.

[55] In this case for the Council to form the view that the application did not need
to be notified the Council had to be satisfied that the adverse effects of the proposed
land use on the environment were not more than minor. In relation to the limited
notification decision the Council had to be satisfied that the adverse effects on the
plaintiffs (or any other person) were less than minor. In the event the Council,

through Mr Dowding concluded that the effects were less than minor in both cases.

Particular (a) — error in assessing adverse effects generally

[56] Mr Enright submitted that the landscape and natural character effects on the
sensitive ridgeline were the central issue in relation to public notification and the
grant of consent. He criticised the Council for failing to obtain expert landscape
input and failing to obtain a cross-sectional survey to indicate the level of impact on
affected persons at 15 Rangiwai Road and other neighbours. He also submitted that
the Council had failed to consider the relevant objectives and policies under the

PAUP DV and therefore failed to correctly evaluate the receiving environment.

[57] The last point can be dealt with briefly. As noted above, in his notification
decision Mr Dowding recorded at the outset the relevant zoning and precinct and

special features and overlays that were engaged by the PAUP DV. Mr Dowding then

Y Unless a rule or national environmental standard precludes limited notification of the

application: Resource Management Act 1991, s 95B(2).
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went on to expressly record that under the PAUP DV the land use consent was non-

complying pursuant to the Ridgeline Protection rules. It is apparent that Mr

Dowding was fully aware when he made both the notification and substantive
decisions that the PAUP DV had replaced the PAUP NV. He properly considered the

relevant objectives and policies under the PAUP DV.

[58] In coming to the view that the adverse effects on the environment were less

than minor Mr Dowding had regard to an assessment report provided in accordance
with sch 4 of the RMA, which concluded that:

The trees proposed to be removed were not significant specimens and

the effects of removal would be mitigated.

Appropriate measures were proposed by the Costellos’ arborist in
respect of works within the dripline to ensure the continued health of

protected vegetation.

The level of earthworks proposed was reasonable given the
topography of the site. Appropriate measures were to be adopted to

ensure the erosion and sediment effects would be less than minor.

The site was not known to provide habitat for threatened, endangered
or otherwise unique species of fauna. Works within the defined
significant ecological areas (SEA) were to be restricted.

Local iwi had confirmed that a cultural impact assessment was not

necessary.

The proposed sensitive design of the dwelling was to be seen in the
context of more prominent dwellings at 27 and 29 Rangiwai Road.
Any distance views of the site were a significant distance away, and
importantly, in addition, the ridge of the existing dwelling at 15
Rangiwai Road was higher than that proposed at the application site.

Views of the dwelling would be partially obscured by mature
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vegetation on the site within the wider area. The effects relating to the

sensitive ridgeline would be less than minor.

o Public effects associated with the height in relation to boundary
infringement at the southern side boundary would be less than minor
because when viewed from public viewpoints there was sufficient
separation between the proposed dwelling and the existing dwelling

on the adjacent site.

. The effects relating to building coverage would be less than minor as
the proposed dwelling would be less visually dominant than that
previously approved. In addition the retention of the majority of the
quality of vegetation on site would ensure the appropriate balance was

struck between the built form and vegetation.

o Construction management plans would be provided to manage effects

relating to development.

o Proposed detention tank would manage effects relating to stormwater
and proposed driveway. A new connection to the public stormwater

was also to be constructed.

[59] Taking these matters into account, Mr Dowding concluded that the adverse
effects of the proposed land use on the environment would be less than minor and

therefore public notification of the application was not required.

[60] In coming to the view that the effects on the plaintiffs were less than minor

Mr Dowding accepted the applicants’ consultants’ opinion that:

- The significant levels of vegetation to be retained and replanted will
suitably mitigate the loss of the [relevant protected trees], none of
which are of notable quality from an arboricultural perspective.

- Silt runoff will be minimised by the use of appropriate sediment and
erosion control measures;

- Compliance with geotechnical recommendations will ensure that
land stability will not cause adverse effects;



The proposed development will not adversely affect 15 Rangiwai
Road, which is a designed heritage item, by reason of the distance
between the existing dwelling at 15 Rangiwai Road and the
proposed dwelling on the subject site and the topography of the area
which will screen much of the proposed dwelling when viewed from
15 Rangiwai Road;

The natural qualities of the designated sensitive ridgeline will be
protected, by reason of the dwelling’s sensitive design, siting and the
presence of natural onsite screening and background vegetation.

Construction nuisance will be mitigated by restrictions in relation to
working hours and a construction management plan. In addition,
any effects will be temporary and will endure only for the duration
of the construction phase.

The proposed detention tank will effectively control stormwater
discharge, thereby mitigating any effects from the impermeable
surfaces.

Connections will be made from the site to all necessary reticulated
services, thereby avoiding all adverse effects in relation to
wastewater, stormwater, water, power and telecommunications.
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[61] As Ms Tree noted the application contained cross-sectional plans in building

design and the geo-technical report. In addition, from the information Mr Dowding

had before him, it was apparent that:

the height of the top of the designated ridgeline was approximately

178 metres RL;

the maximum height control of eight metres which applied to the

property would allow a dwelling in the property that was 177.269

metres RL;

the maximum height of the dwelling on the property authorised by the

consent was 176.420 metres RL (1.58 metres below the ridgeline and

0.849 metres below the height that would be permitted under the

direct decisions, under the PAUP DV); and

the height of the single storey part of the consented dwelling closest to

the right of way and dwellings on 15 and 17 Rangiwai Road was
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approximately 173.020 metres RL (more than four metres lower than

the eight metre permitted height).

[62] Mr Dowding recorded in the decision:

There is a height in relation to boundary infringement at the southern site
boundary measuring 0.42m in height and 0.7m width in relation to the single
storey part of the proposed dwelling and 1.625m in height and 2.7m width in
relation to the two storey part of the proposed dwelling. The effects
associated with this infringement will be less than minor, by reason that the
two storey element of the proposed dwelling is sited approximately 6.5m
from the site boundary and the existing dwelling at 17 Rangiwai Road is also
set well back from the boundary. There is also a strip of land of
approximately 3m width that is within the ownership of 15 Rangiwai Road,
which provides further separation between site and the property at 17
Rangiwai Road. These factors will ensure that daylight access to the
proposed dwelling or adjoining sites is not compromised and that the
attractive local vernacular will be maintained.

[63] Taking these matters into account, Mr Dowding concluded that the adverse
effects of the proposed land use on other persons, including the plaintiffs, would be

less than minor and therefore limited notification of the application was not required.

[64] There is no requirement for a Council officer making a notification decision
to physically inspect the visibility of the proposed dwelling from a neighbour’s site
as was suggested in the submissions for the plaintiffs. The application was
accompanied by a full set of plans and description of the proposal and subject site
that was acceptable to the Council. The assessment of adverse effects provided
sufficient detail corresponding with the scale and effects the activity might have on
the environment. While the experts called for the plaintiffs, Ms Lucas and Mr Putt,
suggest that further reports could have been obtained the Council was not obliged to

obtain expert landscape input or to obtain a cross-sectional survey.

[65] | am satisfied that in making his assessment of the adverse affects on the
environment and on the plaintiffs, Mr Dowding had regard to the relevant
considerations and did not have regard to irrelevant considerations. There is no
evidence that he applied the wrong legal test and his final decision was not
unreasonable. The plaintiffs’ challenge is essentially to the merits of his decision

which is not reviewable. As this Court confirmed in the Tasti Products Ltd v
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Auckland Council case it is not part of the Court’s function on an application for

review to consider the merits of the Council’s decision on notification.®

Particular (b) — failure to assess the relevant planning framework under the PAUP
DV

[66] For the reasons given above at [39]-[51] I reject the submission for the
plaintiffs that Mr Dowding failed to assess the relevant planning framework under
the PAUP DV.

Particular (c) — failure to consider heritage effects

[67] Mr Enright next argued that the Council failed to consider relevant heritage
effects, including under s 6(f) RMA the need to recognise and provide for the

protection of historic heritage from inappropriate use and development.

[68] Mr Enright did not direct any written submissions at this aspect of the
pleading but in the affidavits of Ms Lucas and Mr Duggan it is suggested that 15
Rangiwai Road has heritage values because of the location of a 19th century flagpole
and caves of Maori origin overlooking the Maori crossing between the Waitemata
and Manukau Harbours. Ms Lucas suggests there is a “grand outlook” from 15

Rangiwai Road.

[69] Given the content of the PAUP DV, the development of the plaintiffs’
residential dwelling on an adjacent property in the circumstances of this case does
not infringe the requirement to provide for the protection of historic heritage from
inappropriate subdivision use and development. The PAUP DV does not provide for
a viewshaft or other protection of the view from 15 Rangiwai Road. As Ms Tree
submitted, normal height controls for the surrounding area apply to the properties

that can be seen from Rangiwai Road. There is no legal right to a view.™

[70] Although not directly addressed in Mr Enright’s submissions | note the
notification decision expressly referred to the special features of the PAUP DV as
Natural Heritage: Waitakere Ranges Heritage Area Overlay — Extent of Overlay and

8 Tasti Products Ltd v Auckland Council [2016] NZHC 1673, [2017] NZRMA 22 at [52].
19 Re Meridian Energy Ltd [2013] NZEnvC 59 at [112].
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other natural heritage issues. The decision recorded that the Waitakere Ranges Local
Board had been notified of the application and had not responded. Next, it was also
noted the Costellos had consulted with local iwi. The iwi confirmed a cultural

Impact assessment was not necessary.

[71] Inlight of that the pleading that the Council failed to consider heritage effects

cannot be maintained.

Particular (d) — failure to have “particular” regard to the Waitakere Ranges
Heritage Area Act

[72]  Mr Enright referred to s 13(1) WRHA Act which required the Council to have
particular regard to the purposes of the Act and its relevant objectives and to
consider the objectives, having regard to any relevant policies in the regional and
district plans. He submitted that the level of consideration required for a non-

complying activity was “onerous”.

[73] Mr Enright noted that the notification and substantive decisions did not refer
expressly to ss 7 and 8 of the WRHA Act. He submitted the decisions failed to relate
those provisions to the relevant objectives and policies of the PAUP DV. In his
submission the reference in the decision to the WRHA was insufficient as it failed to
have particular regard to ss 7 and 8 WRHA Act.

[74] The purpose of the WRHA Act is to:?°

@ recognise the national, regional and local significance of the WRHA,

and

(b) promote the protection and enhancement of its heritage features for

present and future generations.

[75] The objectives of the WRHA Act are set out at s 8. They are consistent with

the objective of giving effect to the above purposes.

20 \Waitakere Ranges Heritage Area Act, s 3.
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[76] It is apparent from the notification and substantive decisions that Mr
Dowding was aware of the WRHA Act and its impact on the relevant policies in the
PAUP DV. The first page of the notification decision records the special features,
overlays etc of both the PAUP NV and the PAUP DV including the WRHA. The site
is recorded as subject to Natural Heritage: Waitakere Ranges Heritage Area Overlay.

In the notification decision Mr Dowding expressly referred to the WRHA:

Waitakere Ranges Heritage Area

The proposed development will preserve the character and appearance of the
Waitakere Ranges Heritage Area, by reason of the dwelling’s sensitive
design, use of appropriate materials, and retention of significant vegetation
and replanting of further native specimens. As such, effects in this regard
will be less than minor.

[77] Mr Dowding repeated the same passage in the substantive decision, replacing
the reference to the effects being less than minor with the statement that “[a]s such,

effects in this regard will be acceptable”.

[78] I agree with the submission by Mr Whittington that Mr Enright’s criticisms
are essentially an argument that the Council failed to give adequate reasons for its
decision in dealing with the WHRA Act.

[79] The requirement to “have particular regard to” some criterion requires the
consent authority to consider the relevant provisions and weigh them as part of the
overall decision.”> However, a consent authority is not required to expressly refer to
every relevant consideration and decision on every application. To do so would be to
impose an impossible burden on the consent authority.?> Where the provisions are
not expressly referred to in the relevant decision it is for this Court to determine on
the facts of the case before it whether it can be said the consent authority has

considered the relevant provisions and weighed them as part of its decision.

[80] The requirement under s 13 WRHA Act was to have particular regard to the
purposes of the Act and the relevant objectives under s 8. The first objective under

s 8(a) is to protect, restore and enhance the area. The reference in the decisions to

2L Marlborough District Council v Southern Ocean Seafoods Ltd [1995] NZRMA 220 (PT).
2 Fair Investments Ltd v Palmerston North City Council HC Palmerston North CIV-2010-454-
653, 15 December 2010 at [46]-[47].
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the development preserving the character and appearance of the WRHA supports the
view the Council considered that objective. The second objective under s 8(b) is to
ensure that impacts on the area as a whole are considered when decisions are made
affecting any part of it. Again the reference in the decision to the proposed
dwelling’s sensitive design, use of appropriate materials and retention and replanting
supports the conclusion the decision-maker considered the impacts of the application
on the WRHA. It was not necessary to expressly refer to particular sections of the
WRHA Act.

[81] If I am wrong in that conclusion, | note that when preparing aspects of the
PAUP that affected the WRHA the Council was also required to give effect to the
purpose of and objectives in the WRHA Act.® It follows that the PAUP DV gives
effect to the purpose of objectives in the WRHA by the Waitakere Ranges Heritage
Area Overlay and the Natural Heritage: Ridgeline Protection Overlay. There is no
suggestion that the relevant provisions in the PAUP DV are invalid or uncertain. Nor
can it be said the PAUP NV failed to address the purpose and objectives of the
WRHA Act. At D1 Waitakere Ranges Heritage Area Overlay, the PAUP DV says it
gives effect to the purpose and objectives of the WRHA Act. At various parts the
PAUP DV refers to the relevant objectives of the WRHA Act and specifically to ss 7
and 8. So in considering the application for resource consent for a non-complying
activity such as the present in the Waitakere Ranges the Council can be said to have
complied with its obligations under s 13 of the WRHA Act by having regard to the
relevant provisions of the PAUP DV.?* | note that in RJ Davidson Family Trust v
Marlborough District Council the Court applied the reasoning in Environmental
Defence Society Inc v The New Zealand King Salmon Co Ltd to an application under
s 104(1) RMA.?

[82] Finally, I accept Ms Tree’s submission for the Costellos that even if it could
be said the Council failed to give sufficient specific consideration to the purposes
and objectives in the WRHA Act when making the notification decision (which I do

not accept) this is not an appropriate case to grant relief. It is apparent from the

2 \Waitakere Ranges Heritage Area Act, s 11.

¢ Environmental Defence Society Inc v The New Zealand King Salmon Co Ltd [2014] NZSC 38,
[2014] 1 NZLR 593.
% RJ Davidson Family Trust v Marlborough District Council [2017] NZHC 52.
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notification and substantive decisions that the Council did consider the fact the
property and adjoining properties were within the WRHA when making the
notification decision, sought to give effect to the considerations and expressly
considered the effects of the proposed development on the point of significance in
this case, namely the protected ridgeline. Further, the Waitakere Ranges Local
Board was given an opportunity to comment on the consent application and made no

comment.

[83] There is no evidence to suggest that if the Council had undertaken the
specific analysis suggested by the plaintiffs it would have reached a different

decision when considering the application.

Particular (e) — reference to existing resource consent as a base line

[84] Mr Enright submitted that by referring to the existing consent granted in July
2015 the Council fell into error.

[85] While accepting that a decision-maker may have regard to an existing and
unexercised resource consent as part of the existing environment,®® Mr Enright
nevertheless submitted that once the second consent was granted the Costellos
needed to make an election and by December 2016 the Costellos had made their
election by commencing the construction of the approved dwelling under the second
consent. He argued that the first consent was therefore fanciful.

[86] Mr Enright noted that in their application for the second consent the Costellos
themselves had noted there were no known approved but as yet unimplemented
resource consents. He suggested that would amount to a “waiver” of rights under the
first consent. Mr Enright submitted the Council fell into error by effectively
deducting the effects of the existing consent when considering the second
application. He submitted it was effectively an irrelevant consideration or, more

accurately described, a wrong legal test.

% Queenstown Lakes District Council v Hawthorn Estates Ltd [2006] NZRMA 424 (CA).
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[87] The first point is that in the notification decision Mr Dowding expressly
noted there was no permitted baseline relating to the site. He did then go on to note
that a consent had been granted in July 2015 for a similar development so that it was
therefore reasonable to only consider the effects over and above those that were
consented to by the previous approval. Such an approach was consistent with the
authorities. In Queenstown Lakes District Council v Hawthorne Estates Ltd the

Court of Appeal said, citing Arrigato Investments Ltd v Auckland Regional

Council:*’

[78]

[35] Resource consents are capable of being granted on a
non-notified as well as a notified basis. Furthermore, they relate to
activities of differing kinds. There may be circumstances when it
would be appropriate to regard the activity involved in an
unimplemented resource consent as being part of the permitted
baseline, but equally there may be circumstances in which it would
not be appropriate to do so. For example, implementation of an
earlier resource consent may on the one hand be an inevitable or
necessary precursor of the activity envisaged by the new proposal.
On the other hand the unimplemented consent may be inconsistent
with the new proposal and thus be superseded by it. We do not
think it would be in accordance with the policy and purposes of the
Act for this topic to be the subject of a prescriptive rule one way or
the other. Flexibility should be preserved so as to allow the consent
authority to exercise its judgment as to what bearing the
unimplemented resource consent should have on the question of
the effects of the instant proposal on the environment.

[79] The Environment Court dealt with the implications of the existing
resource consents in the present case in a manner that was consistent with
that approach. It will always be a question of fact as to whether or not an
existing resource consent is going to be implemented. If it appeared that a
developer was simply seeking successively more intensive resource consents
for the same site there would inevitably come a point when a particular
proposal was properly to be viewed as replacing previous proposals. That
would have the consequence that all of the adverse effects of the later
proposal should be taken into account, with no “discount” given for consents
previously granted. We are not persuaded that the prospect of “creep” should
lead to the conclusion that the consequences of the subsequent
implementation of existing resource consents cannot be considered as part of
the future environment.

[88] The unimplemented first consent is strictly inconsistent with the second

consent to the extent that both are to build a dwelling on the same site. Both cannot

27 Queenstown Lakes District Council v Hawthorne Estates Limited, above n 26, at [78] citing

Arrigato Investments Ltd v Auckland Regional Council [2002] 1 NZLR 323 (CA).



169

be implemented. The second application supersedes the existing consent. But when
considering the effects on the receiving environment, as Clifford J observed in Nash
v Queenstown Lakes District Council the relevant assessment is essentially factual.
It is relevant that at the time the Council was considering the second application the

Costellos were entitled to rely on the first consent.?®

[89] There was no waiver by the Costellos of their rights under the first consent by
their application for the second consent. If for any reason the second application had
been declined it would have been open to the Costellos (or a purchaser from them) to
implement the first consent within five years of it being granted. As the Court of
Appeal observed in Arrigato, flexibility is required in this area.® In the substantive

decision the focus was properly on the effects of the particular application before it.

[90] I conclude it was open to Mr Dowding to take account of the first consent in

the limited way he did.

Further particular — failure to assess the relevant provisions of the PAUP DV
(substantive decision)

[91] The plaintiffs’ last argument is that in its substantive decision the Council

failed to consider and assess the relevant provisions of the PAUP DV in relation to:
€)) protected ridgeline;
(b) residential large lots;
(c) heritage protection; and
(d) WRHA Act provisions.

[92] Mr Enright submitted that the substantive decision failed to discuss the
relevant PAUP DV rules, particularly the Protected Ridgeline Overlay and the Large
Lot Zone. He submitted that the Council had failed to take them into account.

8 Nash v Queenstown Lakes District Council [2015] NZHC 1041 at [64].
2 Arrigato Investments Ltd v Auckland Regional Council, above n 27, at [35].
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[93] When the substantive decision is read as a whole and particularly when
considered with the notification decision | am unable to accept Mr Enright’s
submission that the Council failed to take account of the relevant PAUP DV

provisions.

[94] As noted it is relevant that the substantive decision was issued at the same
time as the notification decision. In the notification decision Mr Dowding
acknowledged that resource consent was required under the PAUP DV for a variety
of district land uses and regional land uses. Significantly the notification decision
recorded that land use consent was sought, for example, for a non-complying activity
pursuant to r D15 and Table D15.4.1 of the Ridgeline Protection Overlay rules, by
reason that the proposed dwelling would have a sky backdrop above the natural
ridgeline when viewed from a public place (Rangiwai Road). That was repeated in

the substantive decision.

[95] Both the notification and substantive decisions also identified the need for
land use consent for a restricted discretionary activity pursuant to r H1.6.4 and Table
H1.6.5.1 of the Large Lot Zone rules, by reason of the setback requirements. Further
the notification decision identified as special features or overlays of the PAUP DV
Natural Heritage: Waitakere Ranges Heritage Overlay WRHA 05 and Natural
Heritage: Waitakere Ranges Heritage Area Overlay — Extent of Overlay.

[96] Under the PAUP NV the land use consent was a restricted or discretionary
activity. It was only under the PAUP DV that it was non-complying. At the outset of

the reasons section of the substantive decision Mr Dowding stated:

An assessment of the gateway test for non-complying activities has been
undertaken under s104D and demonstrates that the proposal passes both
tests, by reason that the effects created by the development will be less than
minor and that the proposal is consistent with the policies and objectives of
both the operative and proposed lands.

[97] The substantive decision went on to state:

In accordance with an assessment under s104(1)(b) of the [RMA] the
proposal will be consistent with the relevant statutory documents. In
particular, the development will ... maintain the form, integrity and extent of
the City’s outstanding natural features; ... will protect the City’s valued
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heritage; ... and will maintain the amenity values that contribute to the
wellbeing of residents, as required by Part 5 of the District Plan titled
‘Objectives, Policies and Methods’.

[98] In context | take the reference to relevant statutory documents to include the
reference to the WRHA Act.

[99] It is plain from the above and from the preceding discussion that Mr
Dowding had regard to the relevant requirements of the PAUP DV and the WRHA
Act.

Result

[100] The plaintiffs’ challenge to both the notification and substantive decisions of

the Council fails.

Costs

[101] The Council and the Costellos are entitled to costs against the plaintiffs. In
each case they are to have costs on a 2B basis together with disbursements as fixed

by the Registrar.

Venning J
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I ntroduction

[1] Thisappeal from interconnected decisions of the Environment Court requires this
Court to consider the scope of the so-called Augier principle, first enunciated in
Augier v Secretary of Sate for the Environment (1978) 38 P & CR 219 (QBD), by
which parties to environmental proceedings may be held to their undertakings given
in the course of those proceedings. The Environment Court invoked the principle
when imposing a condition upon the appellant developer requiring it to vest land in
the respondent for use as a public walkway. The appellant maintains that the case
does not fall within the Augier principle and that the Environment Court had no

jurisdiction to impose the condition. On appeal this Court is asked to delete it.

Background

[2] The appellant is the owner of a substantial tract of land at Papamoa, a rapidly
growing area adjacent to Tauranga City, which falls within the jurisdiction of the
respondent. The land is zoned Residential A, the principal residential zoning under
the respondent’s Operative District Plan. The appellant formulated a proposal to
develop the land for residential and commercia uses. For that purpose it applied to
the respondent for resource consents (but not initially for subdivisional consent).
The initial proposal for 741 residential dwelling units was later reduced to 711 units
in the Environment Court. The overall development also incorporated four buildings

designed for commercial uses.

[3] The appellant’s development, known as the Papamoa Gateway Proposal,
comprised seven separate precincts known as Neighbourhoods 1A, 1B, 2A, 2B, 3A,
3B and 4. The appellant applied to the respondent for seven individua land use
resource consents, one for each proposed Neighbourhood. The applications were
heard together by the respondent under s 103 Resource Management Act 1991 (the
Act). The respondent granted consent to five of the proposed Neighbourhoods but
declined consent in respect of Neighbourhoods 1B and 4.
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[4] The appellant appealed to the Environment Court against the decision of the
respondent to decline consent to those Neighbourhoods. Other interested parties
appealed to the Environment Court against the respondent’s decision to grant

consents to the remaining five Neighbourhoods.

[5] In an interim decision dated 26 October 2007 the Environment Court upheld the
Council’s decision to grant consent to the five Neighbourhoods and to decline
consent to Neighbourhoods 1B and 4. In that decision the Environment Court |eft
over the question of the imposition of appropriate conditions for consultation among

the parties.

[6] In a subsequent decision given on 23 April 2008 (the conditions decision) the
Environment Court imposed a number of conditions, most of which had been the
subject of prior agreement. But the Court also determined a strongly contested issue:
namely, whether the appellant should be required to vest land in the respondent for
the purpose of widening an existing access way linking Papamoa beach with its
hinterland. The Environment Court ruled that the land should be so vested. The
appellant disagrees. It contends that the Environment Court had no jurisdiction to
require vesting. The present appeal is concerned with that jurisdictional issue.

[7] The land falling within the Papamoa Gateway Proposal is contained in
Certificate of Title 191043 South Auckland Land Registry, comprising two
separately identified allotments. The two alotments are separated by Papamoa
Beach Road. Neighbourhood 4 occupies the whole of the allotment which lies on
the seaward side of Papamoa Beach Road (known as Papamoa 5B Block). The
remaining Neighbourhoods lie inland of Papamoa Beach Road on the larger of the
two alotments (known as Papamoa 4B2 Block). There is currently an existing two
metre wide public access way from Papamoa Beach Road to Papamoa beach which
affords pedestrian access to the beach. It is vested in the respondent and is adjacent
to the eastern boundary of the seaward allotment which is intended to become
Neighbourhood 4.

[8] Aspart of its overall proposal, the appellant indicated to both the Council and the

Environment Court an intention to provide an enhanced public access way to
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Papamoa beach. In its conditions decision, the Environment Court held that it was
appropriate to impose a condition requiring the appellant to provide an enhanced
public access way by vesting in the Council an additional strip 2.7 metres wide.
(Figures of 2.67m and 2.7m appear to have been used interchangeably by the parties.
Nothing turns on the difference. | will use 2.7m throughout).

[9] Vesting of the additional land would produce a public access way some
4.7 metres in width. The Court left it to the parties to agree on the precise

mechanism by which that would be achieved.

[10] Inits final decision of 30 May 2008, the Environment Court made detailed
orders as to the mechanism and timing of the vesting of the enhanced public access
way. In particular, the Environment Court determined that the condition as to the
vesting of the enhanced access way should be applicable as from the time of
development of Neighbourhood 2A. The result was that the condition was to be

brought down onto the consents for Neighbourhoods 2A, 2B, 3A and 3B.

[11] The generic condition imposed in respect of the resource consents for those

four Neighbourhoods reads as follows:

The consent holder shall, prior to issue of Code Compliance Certificate,
establish walking and cycling routes in this neighbourhood in accordance
with Traffic Design Group Figures 13 and 14, dated March 2007; and shall
vest and construct a widened public access way of 2.7m to the beach (across
5B ML 342919), dl to the satisfaction of Council.

This Court’s appellate jurisdiction

[12] The principles governing appeals from the Environment Court to this Court
are well established and are not in dispute. Section 299 of the Act provides that
appeals to the High Court from the Environment Court lie in respect of a point of
law only. A successful appellant must demonstrate that a material question of law
has been erroneously decided by the Environment Court: Smith v Takapuna City
Council (1988) 13 NZTPA 156. The applicable principles were summarised in
Countdown Properties (Northlands) Ltd v Dunedin City Council [1994] NZRMA
145 at 153 by the Full Couirt:
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We now deal with the various issues raised before us. Before doing so, we
note that this Court will interfere with decisions of the Tribuna only if it
considers that the Tribunal:

applied awrong legal test; or

came to a conclusion without evidence or one to which, on evidence,
it could not reasonably have come; or

took into account matters which it should not have taken into
account; or

failed to take into account matters which it should have taken into
account.

See Manukau City v Trustees of Mangere Lawn Cemetery (1991) 15 NZTPA
58, 60.

Moreover, the Tribunal should be given some latitude in reaching findings of
fact within its areas of expertise: see Environmental Defence Society v
Mangonui County Council (1987) 12 NZTPA 349, 353.

Any error of law must materially affect the result of the Tribuna’s decision
before this Court should grant relief: Royal Forest & Bird Protection Society
Inc v WA Habgood Ltd (1987) 12 NZTPA 76, 81-82.

[13] Aswas pointed out by Fisher Jin NZ Suncern Construction Ltd v Auckland
City Council [1997] NZRMA 419 at 426, the Court must be vigilant in resisting
attempts by litigants disappointed before the Environment Court to use appeals to
this Court as an occasion for revisiting resource management merits under the guise
of questions of law.

Questions of law

[14] As the appea was originaly constituted, the appellant raised 13 separate
guestions of law. These have subsequently been refined and reduced to three, only

one of which requires an answer in this judgment.

[15] The first question is. apart from the Augier principle, did the Environment
Court have jurisdiction to impose a condition requiring the appellant to vest land in
the respondent in order to create a widened pedestrian access strip? Counsel are
agreed that the answer to this question is “no”, in that the provision of the access
strip was neither afinancial contribution for the purposes of s 108(9) of the Act nor a

development contribution for a reserve under the provisions of the Loca
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Government Act 2002. It is therefore unnecessary to say anything more about this
first question.

[16] The second question is. was the Environment Court correct in concluding that
the appellant’s offer to vest the enhanced access way was subject to the rule in
Augier when the Court had declined the Neighbourhood 1B and Neighbourhood 4
applications? That question isthe nub of this appeal.

[17] Thethird question is: did the Environment Court err in its conclusion that the
intensity of development allowed by the consents exceeded the intensity of
development allowed by the District Plan as a permitted activity? During the course
of the hearing in this Court counsel agreed that question 3 did not require an answer
at this stage. The appeal accordingly turns upon the answer to question 2.

The conditions decision

[18] An understanding of the Environment Court's approach to the widened
access way issue can best be gleaned by reference to a lengthy passage from the

conditions decision:

[13]  Part of the Applicant’s initial proposal involved an enhancement of
this 2 metre wide access strip. The Applicant proposed a wide landscaped
access way between the road and the beach.

[14] Theissue whichisin contention insofar as conditions are concerned
is whether or not the Applicant ought still be required to provide an
additional strip of land to be added to the existing public access way thereby
giving an enhanced level of access to the beach, notwithstanding that the
Applicant’s proposed development of Papamoa 5B (Neighbourhood 4) was
declined.

[15] The Council seeks that a strip of land 2.67 metres wide be added to
the existing public access way (giving a total width of access way in this
area of 4.67 metres). This additional strip of land will come from Papamoa
5B. Other parties to the proceedings (Hadley Holdings Ltd and D & D J
Holland and Others and Collingwood Trustees Ltd and Another) appear to
seek an even more substantially enhanced access way again however it
appears to the Court that the appropriate level of enhanced access way to be
discussed is that sought by the Council, namely an additional width of
2.7 metres. An additional 2.7 metre wide strip had been proffered by Frasers
as part of a subdivision proposal.



[16] The 10 metre enhanced strip which formed part of the application
before us included a substantial amenity component to compensate for
overheight buildings proposed in Neighbourhood 4 which were declined.

[17] In considering the appropriate condition to be imposed in respect of
the access way width we have broadly looked at two issues:

° Does the Court have jurisdiction to impose a requirement that there
be an enhanced access way as sought by the Council;

. If the Court has jurisdiction does the imposition of an enhanced
access way requirement meet the tests identified in Newbury DC v
Secretary of Sate for the Environment [1981] AC 578.

Jurisdiction

[18] In determining the jurisdictional issue we have looked at two
matters.

. Scope of the initial application;
. The provisions of s 108 RMA.

[19] Insofar asthe scope of the initia application is concerned there can
be no doubt that an enhanced access way between Papamoa Beach Road and
the beach was a part of the proposal initially put to the Council and heard by
the Court. At the time of the Court hearing that enhanced access way was to
have a total width of some 10 metres (including the 2 metre Council access
strip).

[20] Ms Barry-Piceno for the Applicant contends that as consent for
Neighbourhood 4 was declined that aspect of mitigation contained in
Neighbourhood 4 (an enhanced access way) must also have been removed
from the package.

[21] We consider that contention goes to the issue of reasonableness
rather than jurisdiction and we shall consider that point in that context. Our
starting point however is that the application itself has always proposed an
enhanced access way as part of the development master plan and the matter
of the enhanced access way was before both the Court and the Council.

[22] Although Frasers proposa was advanced by way of seven separate
resource consent applications, the application site in respect of each of those
seven individual applications was al of the land in Certificate of Title
191043. Although (for example) Neighbourhood 1A was situated at the
southern end of the title it was part of a comprehensive development
proposal for the entire title extending over all of the lands in CT 191043,
including Papamoa 5B. The fact that consent was declined for
Neighbourhood 4 does not remove Papamoa 5B from the Court's
jurisdiction to impose conditions applicable to other neighbourhoods, to the
extent that the land comprised in Papamoa 5B is required to achieve the
integrated devel opment proposal advanced by Frasers.

[23] The second jurisdictional issue arises from the fact that the Court
assumes that the enhanced 2.7 metre access way is to vest in the Council

178
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pursuant to the Council proposal. In accordance with the provisions of
s108(2)(a), (9) and (10) the contribution of land in these circumstances
constitutes a financial contribution which must meet the requirements of
$108(10)(a) and (b). There has been no argument at all directed to usin that
regard. However it appears that because the provision of an enhanced access
way was always part of the Applicant's proposal irrespective of the
requirements of s 108(10) its provision must be regarded as an Augier
condition proffered by the Applicant and by which the Applicant might be
bound irrespective of whether or not the requirements of s 108(10) are met.

Reasonableness

[24] Thetestsfor validity of conditionsin aresource consent identified in
Newbury are:

. The condition must be for a resource management purpose, not for
an ulterior one;

. The condition must fairly and reasonably relate to the development
authorised by the consent to which the condition is attached,;

° The condition must not be so unreasonable that no reasonable
planning authority duly appreciating its statutory duties could have
approved it.

We consider those three issues separately.

[19] It will be seen that the Court set aside a consideration of s108 of the Act (as
have counsel on appeal) and concluded that the provision of an enhanced access way
“... must be regarded as an Augier condition proffered by the Applicant and by
which the Applicant might be bound irrespective of whether or not the requirements

of s108(10) are met”.

[20] Earlier the Court ruled that, because an enhanced access way had aways
been proffered by the appellant as part of the development master plan, Ms Barry-
Piceno’s argument that the appellant could not be required to provide the widened
access way because the master plan as a whole was not approved, went to the issue

of reasonableness rather than jurisdiction (see [20]-[21]).

[21] The Environment Court simply referred to the proffered enhanced access way
as “...an Augier condition ...” without legal analysis. In order to understand the
appellant’s argument in this Court, it is necessary to consider the genesis and scope
of the Augier principle.
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The Augier principle

[22] In Augier, the second respondents had applied to the local planning authority
for permission extract sand and gravel from land owned by them. Permission was
refused. On appeal, a public inquiry was held. At that inquiry, aformal undertaking
was given to write to the Kent County Council offering an agreement concerning the
taking of additional land for traffic splays designed to improve visibility at a nearby
road junction. The Court held that the undertaking was enforceable. Sir Douglas
Frank QC, sitting as a Deputy Judge of the Queen’s Bench Division, said at pp 226-
227.

It seems to me beyond argument that the undertaking given by Halls was a
promise intended to be acted on whatever their rights under planning law,
and | think that the Secretary of State acted to his detriment in granting a
planning permission that he would not have granted but for the undertaking.
It is true that he suffers no immediate pecuniary or material loss, but, as his
function isto permit the development of land only in circumstances where it
should be permitted, it seems to me that he suffers detriment if it is carried
out in other circumstances...

In my judgment, where an applicant for planning permission gives an
undertaking, and, relying on that undertaking, the loca planning authority,
or the Secretary of State on appeal, grants planning permission subject to a
condition in terms broad enough to embrace the undertaking, the applicant
cannot later be heard to say that there is no power to require compliance with
the undertaking.

[23] In Hearthstone Properties Ltd v Waitakere City Council (1991) 15 NZTPA
93, the appellant had been carrying on business in breach of one of the conditions of
an earlier consent despite Council threats of injunction proceedings. In order to quell
concerns that the appellant would be unlikely to comply with the conditions of a
consent sought before the Planning Tribunal, the applicant’'s counsel gave an
undertaking to the Tribunal, recorded by the Tribunal at 96 as follows:

Fortunately in this case counsel for the applicant was able to give us some
basis for expecting that if conditional consent is granted the conditions
would be observed. He did that by announcing that the applicant would
accept consent limited to a term of two years, to the intent that a fresh
application would then have to be made on which the applicant might be
expected to demonstrate that it had adhered to the conditions. Counsel
considered that there might be some doubt about the Tribunal’s authority to
impose such a condition on an unwilling applicant. Therefore, to give
assurance that the applicant or a successor would not later question the
condition, Mr Dormer expressly announced that, to the intent that they
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would be estopped from doing so in the manner described in Augier v
Secretary of Sate for the Environment (1978) 38 P & CR 219 (QBD), the
condition was advanced by the applicant as an integral part of the proposal
the subject of its application. We proceed with our consideration of the
proposal on that basis.

[24] So the Augier principle was applied there in order to instil a measure of
confidence that the applicant would indeed comply with the terms of the Tribunal’s
decision. Of particular importance for present purposes is the fact that the
undertaking given in Hearthstone was formal and certain in the sense that it was
unequivocal and made by counsel for the applicant in open Court for the purpose of
being relied upon by the Tribunal.

[25] Morerecently the Augier principle was subjected to detailed analysisin Mora
v Te Kohanga Reo Trust [1996] NZRMA 556. There, the respondents had applied
for planning consent for the removal of an historic home from a site they had
purchased. The application was declined by the Takapuna Community Board and an
appeal to the Planning Tribuna followed. During the course of the appeal the
respondents reached an agreement with the objectors. The appeal was allowed by
consent subject to conditions, the first of which read at 556:

We the Trustees confirm that it remains the intention of the Trustees, on the
removal of the existing house, to construct a new single family dwelling
house on the site.

[26] Subsequently the historic home was removed from the site. Severa months
later the respondents applied for the site to be subdivided, indicating that cost
increases had made the origina plan to build a single dwelling uneconomic. The
applicant applied for declarations and an enforcement order to the effect that the first
condition in the consent order restricted the respondents to building a single dwelling
house. The respondents defended the proposed subdivision, arguing that the
condition was simply a promise as to future conduct from which they were free to

resile.

[27]  The respondents were held to have been bound by their representation. The
Tribunal noted that the Augier principle had been adopted and applied in
Hearthstone, and then turned to a detailed anaysis of the Augier judgment. The
Judge concluded the principle that underpinned the judgment in Augier was that of
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equitable estoppel, which will catch assurances as to future conduct. In support of
his analysis, Judge Willy in the Planning Tribunal referred to three New Zealand
decisions. Burbery Mortgage Finance and Savings Ltd (in rec) v Hindsbank
Holdings Ltd [1989] 1 NZLR 356; Gillies v Keogh [1989] 2 NZLR 327; and
Morton-Jonesv RB & JR Knight Ltd [1992] 3 NZLR 582.

[28] Inthe last of these cases Doogue J referred to the judgment of the Court of
Appeal in Goldstar Insurance Co Ltd v Gaunt (1992) 7 ANZ Insurance Cases 77,393
at 77,396-97, where the elements of an equitable estoppel were outlined as being: (a)
the creation or encouragement of a belief or expectation; (b) a reliance by the other
party; and (c) detriment as a result of the representation. Judge Willy held in Mora
that the first respondents were unable to resile from the representations they had
earlier given to the Planning Tribunal. Again, of significance for present purposesis
the fact that in that case the undertaking given was formal and precise, and had

earlier been recorded by the Tribunal as a condition of its consent.

[29] In Springs Promotions Ltd v Sorings Stadium Residents Association Inc
[2006] 1 NZLR 846, Randerson J had occasion to review the principle in the context
of an argument that the Act constituted a code. Unsurprisingly, he held that while
portions of the Act might be regarded as constituting a confined code, the Act is not
comprehensive in respect of all matters touching land. He said that it was going too
far to describe the Act as a code if that description was intended to exclude the
application of the common law and replace it with a set of statutory rules that are the
exhaustive and exclusive source of the law: at [60]. But, having said that,
Randerson J noted that it was in general inappropriate to introduce doctrines such as
those relating to estoppel into the field of planning law: see the observations
contained in the judgment of the House of Lords in Newbury District Council v
Secretary of Sate for the Environment [1981] AC 578 at 601, 616, 617; and those of
Lord Scarman in Pioneer Aggregates (UK) Ltd v Secretary of Sate for the
Environment [1985] AC 132 at 140.

[30] There are, however, qualifications to the principle that equitable concepts,

such as the doctrine of estoppel, have no place in environmental disputes. They are
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discussed by Randerson Jin his judgment. Among the identified exceptions was the

Augier principle, asto which Randerson J said:

[76] Next Mr Williams relied strongly on the decision of the Environment
Court in Mora v Te Kohanga Reo Trust [1996] NZRMA 556. Judge Willy
held that an estoppel by representation arose in consequence of a statement
by parties to a consent order of their intention to construct a new single
family dwelling on a site once the existing historic house was removed. This
statement was included in the consent order as one of its “terms, conditions
or undertakings’. The parties making the statement were found to be
estopped from applying to subdivide the site to establish more than one
dwelling. The decision makes no reference to Newbury or Pioneer
Aggregates, but proceeds on the basis of a decision by Sir Douglas Frank
QC sitting as a Deputy Judge in the Queen’'s Bench Division in Augier v
Secretary of Sate for the Environment (1978) 38 P & CR 219 (QBD). That
case is authority for the proposition that an applicant for planning permission
who gives an undertaking to a planning authority which is relied upon in
granting the permission is estopped from later asserting that there was no
power to grant the permission subject to a condition based on the
undertaking.

[77] There are obvious differences between Mora and the present case. Mora
was concerned with a specific representation made by one party to the Court
and the other parties. It was relied upon to settle an appeal and was
incorporated into a consent order as a “term, condition or undertaking”. |
view Mora as an example of the exceptional case envisaged by Lord
Scarman, where reliance on a principle of private law is necessary in order to
give effect to the purpose of the legidation. It is difficult to conceive how the
Environment Court could proceed effectively if parties giving specific
undertakings or making specific representations as a foundation for its orders
are not to be held to their word. But Mora should not be taken as authority
for any more general proposition beyond its specific factual setting.

[31] His Honour’s reference in [77] to “the exceptional case envisaged by Lord
Scarman” stems from the analysis at 140 of Pioneer Aggregates where Lord
Scarman said:

But | am satisfied that the Court of Appeal in the Sough case erred in law in
holding that the doctrine of election between inconsistent rights is to be
incorporated into the planning law either as the basis of a genera rule of
abandonment or (which the courts below were constrained to accept) as an
exception to the general rule that the duration of a valid planning permission
is governed by the provisions of the planning legidation. | propose now to
give my reasons for reaching this conclusion.

Planning control is the creature of statute. It is an imposition in the public
interest of restrictions on private rights of ownership of land. The public
character of the law relating to planning control has been recognised by the
House in Newbury DC v Secretary of Sate for the Environment [1980] 1 All
ER 731, [1981] AC 578. It is afied of law in which the courts should not
introduce principles or rules derived from private law unless it be expressy
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authorised by Parliament or necessary in order to give effect to the purpose
of the legidlation. Planning law, though a comprehensive code imposed in
the public interest, is, of course, based on land law. Where the code is silent
or ambiguous, resort to the principles of private law (especially property and
contract law) may be necessary so that the courts may resolve difficulties by
application of common law or equitable principles. But such cases will be
exceptional. And, if the statute law covers the situation, it will be an
impermissible exercise of the judicial function to go beyond the statutory
provision by applying such principles merely because they may appear to
achieve a fairer solution to the problem being considered. As ever in the
field of statute law it isthe duty of the courtsto give effect to the intention of
Parliament as evinced by the statute, or statutory code, considered as a
whole.

[32] | endorse, with respect, Randerson J s characterisation of the Augier principle
as being concerned with “specific undertakings’ or “specific representations’ made
as afoundation for orders of the Environment Court. It isin that formal setting that
the cases earlier discussed have enforced Augier undertakings. Great care is
required, in my view, in the application of the principle lest it be extended beyond its

proper role.

[33] The Court is told that the principle is widely relied upon in determining
resource consent appeals which are able to be settled by agreement; it assists in
enabling applicants to offer attributes or mitigation beyond the jurisdiction of the
Court in order to settle appeals; and it provides security for other parties in that
undertakings and representations subsequently embodied in Court orders can
thereafter be enforced by resort to standard enforcement mechanisms. But all of that
occurs in the context of formal agreements and undertakings. None of the cases to
which | have referred involved a representation or undertaking determined simply by

inference or an assessment of the evidence as awhole.

[34] | accept MsBarry-Piceno’'s submission that in order to activate the rule in

Augier four separate elements must be established:

a) a clear and unequivocal undertaking to the Court and/or the other

parties;

b) receipt of the grant of resource consents in reliance on that
undertaking;



185

C) the imposition of a condition on those resource consents which
broadly encompassed the undertaking; and

d) detriment to the Court or other parties if the undertaking is not

complied with.

Wasthe Augier principle engaged here?

[35] The Augier principle applies only to clear and unequivocal undertakings.
Such undertakings must be unambiguous and precise having regard to the context
and al the surrounding circumstances. Woodhouse AC Israel Cocoa Ltd SA v
Nigerian Produce Marketing Co Ltd [1971] 1 All ER 665 at 677. The meaning of
the undertaking is to be assessed objectively: Travel Agents Association of NZ Inc v
NCR (NZ) Ltd (1991) ANZ ConvR 553 at 555.

[36] In assessing the Environment Court’s decision that the appellant had given an
Augier undertaking it is necessary to consider al of the relevant circumstances. The
five land use consents granted by the respondent did not include a beach access way
as a condition. Only the interested parties represented by Mr Richardson appeal ed
against those decisions. Their appea did not specifically refer to the absence of a

beach access way condition.

[37] The first set of draft conditions following the Environment Court’s interim
decision was prepared by Mr Raeburn, the respondent’s planning witness. The draft
conditions made no reference to a widened access way. Neither was there any

requirement for such a condition in the evidence lodged by Mr Richardson’s clients.

[38] The appellant’s own proposed conditions included a condition 34, providing
for an enhanced access way of 10 metres. But that proposed condition was
associated with the grant of a consent for Neighbourhood 4 and was intended as
mitigation in respect of the impact of Neighbourhood 4 upon the neighbouring

Pacific Shores development. Consent to Neighbourhood 4 was, of course, refused.
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[39] A requirement for a 2.7 metre enhanced access way first appeared in
submissions of counsel for the respondent preceding the conditions decision, in
which it was claimed that a widened access way of 4.67 metres (including the
existing 2 metres access way) had always be seen by Council “... as mitigation of
the extent of development in the consented neighbourhoods’. However, there was no
evidence-in-chief or cross-examination on any condition with respect to a 2.7 metre
enhanced walkway. It is correct that documentation in support of the overal
application referred to a 10 metre strip but, as the Court accepted, that was proposed
in order to compensate for over-height buildings in Neighbourhood 4. There had
also been an earlier reference to an enhanced walkway of an additional 2.67 metres

in documents related to a subdivision consent, but that was later superseded.

[40] Against that background, | return to the conditions decision, where the
Environment Court said:

Reasonableness

[31]  Inher memorandum of 27 February 2008 Ms Barry-Piceno contends
asfollows:

6  Anexpansion of the existing public beach access way was
‘consistently offered’ by Frasers in its applications and
through the appeals, in the context of being an integral
part of a comprehensive design for the entire site area,
through 7 Neighbourhood consents as sought, which
included 741 dwellings. It was part of an extensive
mitigation package of offering public benefits, such as
landscaping, parks, reserves and ‘borrowed’ private
space for public viewing, due to the proposed significant
development, including 100 units and high rise
Apartments on the beach front Neighbourhood 4 area.

7 ItisFrasers position that now Neighbourhood 4 appeal
was declined, and this part of the overall development
has been taken out of the Master Plan, the associated
Neighbourhood 4 mitigation is also taken out, and cannot
be included or relevant to the land use consents granted.

[32] Inits submissions the Council relied quite heavily on the fact that
the application was presented as an integrated overall development governed
by the master plan. Ms Barry-Piceno contends that Neighbourhood 4 was in
fact distinct and separate and should not be regarded as an integral part of
the development. We do not accept that proposition. We consider that it
runs directly counter to the basis on which the seven applications were
presented as a comprehensive development with the master plan linking
them together.



[33] The Court accepts that the character of Neighbourhood 4 is
substantially different to the character. of the remaining parts of the
development situated on the southern side of Papamoa Beach Road. We
found that Neighbourhood 4 was situated in the coastal environment a
finding which we did not extend to the balance land across the road.
However that, in our view does not remove Papamoa 5B from being part of
the overall development proposal advanced by the Applicant and in respect
of which the master plan provided for an enhanced access way to the beach.

[34] The application document identified:

1 Background — 1.1 Overall Development — that the
devel opment proposed (inter aia):

. Neighbourhoods connected to each other and
Papamoa Beach by a central ‘spine road’ and open
space.

It is the Court’s understanding that the open space connecting the various
neighbourhoods to Papamoa Beach was the enhanced access way provided
on Papamoa 5B (Neighbourhood 4).

[35] We disagree with Ms Barry-Piceno’'s contention that because
consent for the apartment development on Neighbourhood 4 was declined
then the enhanced access way serving the remaining neighbourhoods must
also be taken out of the proposa. We consider that she is wrong in
describing the enhanced access way as associated Neighbourhood 4
mitigation. It is correct that the 10 metre planted access way proposed by
the Applicant along the eastern side of Neighbourhood 4 was intended in
part to provide mitigation for the five storey apartment building proposed in
Neighbourhood 4. We are however satisfied that the enhanced access way
was also to have the function identified in the application documents of
connecting the remaining neighbourhoods to Papamoa Beach. The
application states that.

[36] If it wasthe Applicant’s position (as how contended) that should the
Neighbourhood 4 apartment development be declined then the enhanced
access way provided in the master plan was to be removed then that position
should have been spelt out clearly and unequivocally at the appea hearing.
It was not.

[37] We consider that the imposition of an enhanced access way as
sought by the Council is not unreasonable. A 10 metre access way was part
of the Applicant’s proposal heard by the Court and was to provide a linkage
between the various neighbourhoods and Papamoa Beach, as well as
protecting the amenity of the adjoining Pacific Shores complex from an
overheight building. Because of the increased density of development
permitted by the applications granted to date (over and above permitted
activity standards) the development has the potential to lead to a higher
demand for access to the beach than would a permitted activity devel opment.

[38] We accordingly hold that it is appropriate that the conditions of
consent provide for an enhanced access way of an additional 2.7 metres as
sought by the Council. We leave it to the parties to resolve the mechanism
by which that is achieved.

187
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[41] It will be observed at [36] of the conditions decision that the Environment
Court appears to have imposed an onus upon the appellant to spell out “clearly and
unequivocally at the appeal hearing” the supposed undertaking. Thereis, in law, no
such onus. The question is ssmply whether a clear and unequivocal undertaking
exists. Only if it does can the Augier principle apply. The Court was not entitled to
visit upon the appellant the consequences of the absence of a sufficiently clear and

unequivocal undertaking. In doing so, it fell into error.

[42] Moreover, the Environment Court at [37] rests its decision upon a Newbury
reasonablenesstest. As counsel agree, reasonableness is not arelevant consideration
in determining the jurisdiction of the Environment Court to impose the augmented
access way condition. Instead, the question is whether the appellant gave a clear and
unequivocal undertaking capable of assessment. If it did not, then a consideration of
reasonableness does not assist. Again, the Court’s approach was in my opinion
erroneous. The issue for the Environment Court was whether the materia relied
upon was capable of amounting to an undertaking to provide an enhanced access
way of 2.7 metres otherwise than in the context of a grant of consent to the whole of
the proposed development. Only if there was a clear and uneguivocal undertaking to
that effect could it be incorporated into the decision of the Environment Court as a

condition.

[43] In [31]-[38] of the conditions decision, the Environment Court appears to
have determined that an enhanced access way condition ought to be imposed because
it was reasonable to do so. That conclusion seems to rest upon the integrated
character of the development proposed in the master plan, the reference in the
application document to an “open space” which the Court took to relate to an
enhanced access way, and on its finding that the 10 metre access way proposed by
the appellant aong the eastern side of Neighbourhood 4 was intended in part to
provide mitigation for the five storey apartment building proposed in Neighbourhood
4, but in part aso to fulfil the function identified in the application documents of
connecting the remaining neighbourhoods to Papamoa beach. The Court’s
discussion of these factors appears under a section of the conditions decision headed
“Reasonableness’.
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[44] During the hearing in this Court, counsel identified a number of other
references in the documents to access ways. It was contended by counsel for the
respondent and for the interested parties that such references supported the
conclusion that it was reasonable to impose the condition. It is, however,
unnecessary to consider these references or indeed to anayse further the
Environment Court’s conditions decision. The question of whether it was reasonable
or even desirable for an enhanced access strip to be provided falls outside the Augier
principle and has no bearing on establishing the scope of the Environment Court’s
jurisdiction. The Court was not entitled, in my opinion, to pick through the
appellant’ s documents for the purpose of constructing what could be no more than an
implied undertaking. The Augier principle is significantly narrower than appears to
have been assumed in this case. It applies only to clear and unequivocal
undertakings intended to be relied upon and so to provide a measure of security for
those who subsequently act to their detriment. The circumstances of this case are
quite different from those arising, for example, in Augier, Hearthstone and Mora,
each of which involved the provision of specific and unambiguous undertakings in
circumstances where consent was granted.

[45] By way of answer to the second question posed, | conclude that the
Environment Court was not correct to find that the appellant’s proposal to vest an
enhanced access way in the respondent was an undertaking falling within the Augier
principle in circumstances where the Court declined the appellant’s applications for
Neighbourhoods 1B and 4.

Result

[46] As noted earlier, counsel were agreed that the Environment Court did not
have jurisdiction to impose the condition in issue unless the Augier principle is
engaged. | have found that principle does not apply here. It follows that the appedl
must be allowed. The condition requiring the appellant to vest and construct a
widened public access way to Papamoa Beach of 2.7 metres is quashed for want of

jurisdiction.
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[47] MsBarry-Piceno urged me not to remit the proceeding to the Environment
Court. But | am satisfied that it is appropriate to do so. There may be intensity
implications (see [17] above). The proceeding is accordingly remitted to the
Environment Court for further consideration in the light of this judgment.

[48] Costsarereserved. Counsel may file memorandaif they are unable to agree.

CJAllanJ
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Introduction 4 _

[1] Gateway Funeral Services has b‘een providing its services in Whakatane for some 17 yearsl.

Its existing premises are no longer adequate in size and facilities, or satisfactory in terms of
' their surroundings. It sought the necessary resource consent from the Whakatane District =

Council to re-establish its business in premises ét_ 17 Awatapu Drive, Whakatane. The

Counc‘il‘declined thé appli@atioﬁ in a decision given on 10 May 2007, and this éppeal is

against that decision.

The proposal | ,

[2] Since about 1981 the site at 17 Awatapu Drive has been a church, and éuppbrt buil_dingé
and infrastructure, for the Jehovah’s Witnesses Congregations vi_n Whakatane. It is a site of |
about 1,852m? in area on the corner of Awatapu Drive aﬁd Cleary Avgnue,.and the existing
siﬁgle,—_storey building occupies about 426m®. It has ample provision for carparking and the
buildings can be adapted to Gateway Funeral Services’ requirements with the additions of
garaging, a mortuary, casket storage and a chiller. These will occipy about 188m* The
existing toilet facilities will require upgrading and the _internal layout of the main building will
need to be adapted to provide offices, interview rooms and a refreshment area. 'Seating' ,
capacity in the main auditorium will be reduced from about 200 to 126. Most of the funeral
services will be conducted elsewhere, at churches or other venues. Burials and cremations

will 6f course take place elsewhere. .

[3] The site is in an established residential suburb lying to the south-west of Whakatane’s

town centre. It is contained within an ox-bow of an old course of the Whakatane River.

anz‘ng .an'd Planning Status
- [411t is commoh ground that in terms of the Proposed District Plan the site is zoned
Residential 1 and is a discretionary activity because of non-compliance with the following
" Rules of the plén: |

X Rule 3.8.1.1 - where the number of people attending will exceed ten.

- where the likely traffic generation will exceed 25 vehicle movements
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e Rule4.3.1.3 - where the proposed additions to the building will result in a front

yard encroachment of 2.5 metres into the 4 metre front yard on Cleary Avenue.
The assessment criteria for discretionary activities are set out in Rule 3.11 and address issues
such as amemty, visual impact, noise, social and cultural affects, traffic, on site parking and

general intrusion 1nto the ne1ghbourhood

[5] The transitional Operative Plan need not be discussed. The relevant provisions of the
Proposed Plan are all now beyond appeal. In terms of s19 RMA, the Rules of that Plan are

. therefore deemed to be operative.

[6] As a discretionary activity, the proposal is to be considered under s104, s104B and Part 2

of the Act. We can work through those provisions in sequence.

Section 104 — positive effects
[7] To argue, as Mr Aaron Collier, the Council’s consultant planner appeared to do in his
‘evidence in chief, that the provision of funeral services cannot positively -interact with a
residential community, would not have been a credible position. In the course of discussion
with the Court however, Mr Collier modified what,hé had said in his brief, explaining that by
residenﬁal community, he really meant Mr and Mrs Olsen, whose position we shall discuss
shortly. For all of history, people and communities have conducted the ritualé surrounding
- death and grieving in the places where they have lived, or in communal facilities such as
churches and Marae which have been and are intimately part of their residential comrhunitics.
The provision of funeral services that are respectful and appropriate is, we think, unarguably
| scjmething that ...enables people and communities to provide for their social ...and cultural

wellbeing...in terms of s5.

[8] There is a consensus that the re-use of the former church and associated facilities is an
efficient use of the thsical resource it represents. The building appears to be in sound order

. and to have a good economic life ahead of it.

-m-a—w‘

.“‘x
aubi
AN Sectwn». 0\4 adverse eﬁ‘ecz‘s Permitted baseline and existing envzronment
-

%

Zone, if no more than 10 people are on site at any one time. So are cemeteries
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ahd urupa (without restriction on attendance): - see Rule 3.8.1.1. The limitation to a
maximum of 10 persons would rule out all but the very smallest of funerals, so we assume
that part of the intent was to provide for funeral directoré’ premises, including storage,
embalming and the like, with funeral services being conducted elsewhere. In scale of effects -
from traffic, noise and the like this would seem little different from home occupations and
small-scale accommodation providers. What is significant is that the Rule allows for the
preparation of bodies and embalming, with funerals and subsequent buﬁal or cremation

elsewhere, as a perhaitted activity in the zone, whether the neighbours find it distasteful or not.

[10] The existing church is of course part of the existing‘ énvirohrnent in terms of the
'décision' in Queen&town Lakes DC v Hawthorn Estate Ltd [2006] NZRMA 424, Tt has
operated under a consent granted in 1981 (and now deemed to be resource consent under the
RMA). The church pah presently accommodate about 200, and we are advised that the
average attendance for services is about 150. There are two main services on Sundays,
between 9.30 and 11. 30am There are meetings on weekdays, and larger meetings on Tuesday
and Thursday evenings between 7 and 9pm. Weddings and funerals also occur on occasions,
and there is nothmg in the 1981 consent that restricts the number of people attendlng or the
-frequency of services of any kind. Funerals conducted on Gateway Funeral Service’ existing
premises presently average ahout two per month. It is pbssible that with the new premises the
frequency of on-site funerals will expand, but whatever impact on residential arhenity there
might be from those will likely be significantly less than can and do arise from lawfhl existing

activities.

[11] While scale is certainly an issue, the significance of the permitted baseline and the
existing environment is that activities. and rituals intimately and unrhistakably connected with
death are allowed, as of right, to have their place in the Residential 1 zone. This recognises
that, as much as many of us may prefer to avoid coming face to face with the realities of

death, in the end those realities cannot be avoided and have to be accommodated.

Reszdenttal amenzzjy approvals Sfrom nezghbours
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immediate neighbourhood, and that was done. In total, 28 neighbouring owners or occupiers

- were gAiven such notice. Written approvals Were received from the owners or occupiers of 9A,
9B, 16A, 16B, 184, 18B, 19, 21, 23 and 27 Awatapu Drive, 1, 3,4, 5,6, 7, 9, 10; 13B and 15
Cleary Avenue, and 2 Edgewater Grove. Effects on those properties and their inh_abitants |
cannot therefofe be taken into account. Resource management disputes are not to be resolved
by opinion polls, but given that of the neighbours who have formally éxpressed an opinion
about the proposal, 21 approve and two oppose, the argument that this proposal is
incompatible with its neighbourhood begins to look distinctly thin.

[13] We have ﬁlﬁher discussed the argued effects on residential amenity in paras [28] to [35]

and need not repeat those views here. _

Modori cultural issues

[14] The issue of cultural sensitivity for Méori was important in the Council’s decision.
Before us, the evidence on the issue was directly conflicting. Mrs Doreen McCorkindale was
called by the Council. She is a retired teacher with great experience and knowledge of Te Reo
and Tikanga M#ori. Among many other roles and offices, she has been an executive member
. of the Miori Women’s Welfare League, has been involved in establishing Kohanga Reo and
Matua Whangai programmes, and is a tutor for Te Wananga o Waikato in Te Reo. it is her
view that a funeral home has a high degree of tapu because it houses only the dead, and she

fears that Miori will feel that the tapu will permeate their houses and their lives.

[15] She feels too that rituals of mourﬁihg; the kaf_anga, the whaikorero, and the karakia,
which she says are o-cc_asionally conducted in places other than Marae, will be heard or
obser\;ed in the rieighbourhood and be felt as a negative inﬂuer.lce"or force by Miori who, she
says, form 75% of the Awatapu community, according to 2006 Census figures. In summary,
she says that it would adversely affect the cultural, social, spiritual and emotional lives of the

residents in and around Awatapu Drive, and those of Méori heritage will feel the noa; or

neutrality, of their homes to have been eroded, and may feel a pressure to adhere to cultural
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Mr Mason, shortly to be mentioned, he said he found them ...interestihg. It is his view that
the proi:)osal does raise significant cultural issues, and he said that if he lived where Mr and

~ Mrs Olsen do, he would arrange for his house to be blessed after each funeral at the proposed |
site. He acknowledged that the family which owns and operates Gateway Funeral Services is
also a Méori family, and thus conscious of Méori sensitivities, but we remain unsure of what
to make of Mr Tunui’s comment that he gave evidence to support Mr and Mrs Olsen’s

position because they asked him first.

[17] All of that is quite discounted by Mr Joseph Mason, who was called by Gateway Funeral
© Services. Mr Mason is also eminently qualified to advise the Court on Tikanga M#ori. He is
a retired school principal and is also a kaumatua of Ngati Pukeko aﬁd Ngati Awa. He was the
founding secretary and later General Manager of Te Runanga o Ngati Awa, and one of the
founders of Te Whare Wananga o Awanuiarangi in Whakatane, of which he was made aﬁ
Adjunct Professor in 2002. He explains that the observance of tapu has changed over time,
and is largely a matter for the individual, whanau and hapu, depending on the‘ cirpumstances;
and the type of corﬁmunity. Ngati Pukeko has for many generations held mana whenua over
the Awatapu area, which is now part of the larger Whakatane community, and is feally 1no
different from any other suburb. In response to Mrs McCorkindale’s concerns, Mr Mason
says that tapu would only extend to the funeral premises if bestowed by tangata whenua. He
does not believe that it will cause offence or concern to Mdori living nearby — he points out
that there are no such negativé effects on homes in close proximify to Marae, where tangi are
held, or to Urupa. He says that it is only when a death occufs in a home, or a deceased is .

taken into a home, that tapu is effected and even then it does not affect the whole area.

.[18] When peoplé with such profound knowledge of custom, protocol and belief disagree SO
fundamentally, it leaves a non-specialist Court in a position where it can only say that there is
no common or clear position. Unlike the Council’s Committee, we can find no rational basis
for saying that we ...place more weight... on one view‘than'the other. The only conclusion

we can.come to is that this is a matter of opinion on which well-qualiﬁed and, reasonable

1th1n Maoridom there appears to be much the same spread of opinion, and the
of comfort to discomfort at coming face to face w1th the realities of death as

89 in virtually any culture or belief system.
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Section 104 — planning documents v
[19] Itis common ground that there are no relevant national policy statements, nor regional

planhing documents.

Proposed District Plan — objectives and policies
[20] The provisions of the Proposed District Plan which appear to us to be most relevant to
. the_appeal are these:
' Incompatible Activities:
Objective LRS1 To av01d remedy or mitigate the adverse effects of mcompatlble use and
development on natural and physwal resources.
- Policy 1 To ensure that activities whose adverse effects cannot be aV01ded remedied or
mitigated are given separation from other activities.
Policy 3 To discourage activities locating where they-are sensitive to the effects of or may
compromise the continued operation of lawfully exiSting activities.
Tangata Whenua:
Objective LRS2: To rnamtam and enhance the trachtlons hfestyle and cultural identity of
Maori. ‘
Amenity Values: .
- Objective BE3: Tb.maintain and enhance amenity values about dwellings or other forms of
residential activity.
Policy 5 To maintain a pleasant and functional streetscape in urban areas. |
Business Activities in Residential Areas: _ |
Objective BE7: To enable business activities to locate in residential zones where adverse
effects (including cumulative effects) will be minor when compared with the predominant
residential use and character of the areas.
Policy 1 To limit the scale of business activities in a residential zone to those that are domestlc
in scale and character having regard to
» The design and appearance of the building;
o Traffic generation, parking, access and manoeuvring;
o Signs;

Nuisance effects such as noise, light spill, dust, vibration and contaminants. .

ree with the views of Mr Richard Harkness, a consultant planner called for

neral Services, who said that all of those objectives and policies need to be read in
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light of the plan provisions making the proposal a discretionary activity in the zone, and that
they also need to be read in light of the permitted baseline and the existing environment, both

of which we have already mentioned.

[22] We have mentioned the evidence of Mr Aaron Collier, the Council’s consultant planner
in discussing the positive effects of the proposal. In his discussion of various ‘plan‘ proﬁsions
Mr Collier’s evidence is coloured by his pervading view that, by its very nature, the proposed
business is incompatible with re‘sidential amenity in this zone. He has the viéw throughout
that there will be adverse effects reducing residential amenity that have not been remedied or
mitigated in the proposal. He also expresses the view, which we discounf at para [26], that
reverse sensitivity is a significant factor in assessing the proposal. When Mr Collier goes so
far as to say, as he did in para 6.11 of his brief, that: .. .Grief and uncontrolled emotions will
in my view have an effect on the existing amenity aﬁ‘ofded to the neighbouring residential site
and the da’jacent residents’ enjoyment of their environment... we think he is g-oing so far into

the realms of hyperbole that he risks damaging the credibility of his opinions.

[23] Overall, we agree with Mr Harkness’s view that, with reasonable conditions in place to
provide mitigation for some possible adverse effects, the proposal is not contrary to the

objectives and policies of the Proposed District Plan.

" The Council’s decision — s2904 , ‘
[24] Section 290A RMA requires us to ...have regard to... the Councﬂ’s decision, which in
this case, as mentioned, declined the. appliéation for resource consent. The council gav'e as its
main ﬁndings of fact:
| o That the operation of this proposed funeral director’s premise‘(sic) and its associated
activities in this residential area is culturally inseﬁsitive and will adversely affect the
amenity values of residents.
e That based on the evidence of Ms Rea, Traffic Engineer, the potential traffic eAffects‘ of the
proposal are minor and would be able to be mitigated by conditjons of consent. »
« }AIn _%ezigfmding on the first of those points and in discussing what it regarded.as the relevant
ak:;,f'objeCt&“;c\s\ﬁom the Proposed District Plan the Council went on to say this:
‘The

éouncil does not accept that the Applicant’s proposal is an activity that can be considered

|

qgompatible with the existing residential character of the area. In making its decision the

widil considered all of the evidence presented but placed greater weight on the evidence
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from Mr and Mrs Erlbeck that the proposed funeral directof’s business which deals with death
was incompatible with residential activities gi.ven that the site was in such close proXifnity to
thé residents who are bringing up families, living their lives and socialising. The proposed
change in use from the church to a funerél director’s premise (sic) is considered to be
significant even though a church does infrequently hold funeral services. There are no
conditions of consent which can satisfactorily mitigate againsf the potential and actual effects

of the incompatible nature of the proposed activity occurring on this site.

The Council while taking into account the submissions from Ngati Awa placed more weight on
the submission from Mr Olsen, a submitter of Tuhoe decent, who lives directly adjacent to the
site when he described how the whole of the outside of the proposed funeral director’s premise
(sic) would be tapu and he felt that the tapu nature of the activity would encroach on his .
property. The Council heard evidence fforri Mr Olsen and Mrs Erlbeck that the mauri of their
environment would be adversely affected by the proposal because of their cultural beliefs and A
the Council accepted'that this was fundamental to their social, environmental and cultural well-
being. | .
We regret haviﬁg to say that we ﬁﬁd this reasoning quite: flawed. The Council’s own
Proposed Plan makes the proposed processes of 'prepératjon of bodies, embalming, funeral
arrangeiﬁents; and the conducting of small funerals, a permitted activity in the zone. The
existing church may conduct as many funerals as it wishes, with as many attendees as can
physically be accommodated. To say that those activities are ...incompatible with residential

activities... is not sustainable.

[25] We should add, for the sake of completeness, that the Planners® report provided to the
Council — which appealed to us as a very thorough and soundly reasoned document -

recommended that the consent be granted.

Reverse sensitivity
[26] A very helpful definition of the concept of reverse sensitiifity is given in an article by
.Bruce Pardy and Janine Kerr: Reverse Sensitivity — the Common Law Giveth and the R.MA
(ot Away 1999 3NZJEL 93, 94: -

s

. Beve\se sensitivity is the legal vulnerability of an established act1v1ty to complaint from a new

land use. It arises when an established use is causing adverse env1ronmental impact to nearby

1,%nd a new, benign activity is proposed for the land. The “sensitivity” is this: if the new
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use is permitted, the established use may be required to restrict its operations or mitigate its l-

effects so as not to adversely affect the new activity. |
In the context of this.appeal, it was argued that neighbours may feel i,nhibitedffrom following -
their usual _activities out of consideration for those attending services at the site. We find it
difficult to see how neighbourhood children playing in the normal baclt;»ard context would
disturb peopie attending a funeral inside the existing building. Perhaps activities such as lawn |
mowing might do so, but 'given that many funerals occur on weekdays, and most lawn
mowing or other section maintenance is- done on weekends, the opportunities for clashes
would be few. Mr Olsen confirmed that he is conscious of such poss.ibilities now, When‘ ‘
church services are being conducted on Sundays, and avoids.such activities then. There was
no suggestion that this unreasonably 1nh1b1ted the enjoyment of his property. Funerals on the
site are certain to be less regular and less frequent than are religious services now. There

really is nothing substantive in this issue, and we need not pursue it.

Part 2 RMA
[27] We should recofd that there was a suggestion from the Council .that the Miori cultural
issue be addressed as arising under s6(e). We are sure that that is not where it fits in the
scheme of things. Section 6(e) requires us, as a fnefrter of national importance, to recognise
and provide for: The relationship of Maoﬁ and their culture and traditions with their
ancestral lands, water, sites, waa}ti tapu, and other taonga. There is nothing in this issue that
| relates to the relationship of Miori with those things. Mr Mason’s uncontradicted evidence is
that there are no sites of cultural, spiritual or historical significance to Méori that will be
affected by the proposal. Rather, it is an issue related to cultural and personal beliefs and
attitudes, and might be addressed under the rubric of amenity under s7, or as.a relevant other

matter under s104(1)(c).

Section 7(c) — the maintenance and enhancement of amenity values and s7(f) - maintenance
and enhancement of the quality of the environment.
[28] Mr and Mrs‘Olsen live at 8 Cleary Avenue, immediately to the south west of the site.

‘ Between the two boundaries is a driveway servicing lots behind the Olsens and the church.

,ng; ’From th lsens deck, wh1ch is on the north side of their house the outlook has the church
: g; p mlnently in the foreground That outlook would not change substan’ually,

proposed extensions to the buﬂdlng would expand it further towards the Cleary
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Avenue frontage, eccupying somewhat more of the view the Olsens have towards the north.
In terms of outlook, the Q_lsens_ expressed some concern that they may be able to see into the
coffin storage area in the extension, when the garage door is open. Depending on the final
placement of the door that may be so, but it is hardly as if the door will be left open for any
signiﬁeant periodr It will be open to allow a vehicle to enter the garzrge, then immediately

shut. This seems to be a greatly exaggerated concern.

[29] What underlies the Olsens’ opposition to the prop'osal is, as they put it in their brief of
evidence, is the ...morbid thought... that there will be a funeral parlour next to their home.
They go on to say that they feel that their lives will be ...dictated by the funerals and the
mourners. That they might find the thought bof a funeral director’s premises next door a
morbid one is entirely understandable. Few of us are comfortable in facing the realities of
death and grieving. But the short point about the nature of the proposal is, as we have
emphasrsed elsewhere, that the Plan makes a funeral director’s premrses a permztted activity
there. Their second ground of opposition, which goes to the scale of the activity is, we thmk
to greatly overstate the issue. A maximum of three fumerals per week cannot, on any objective

view, be something that will dictate their lives.

[30] Mr and Mrs Erlbeck live at 17 Cleary Avenue, almost opposite the Olsens. They too
have a deck beside their house, which is the focal point of their outdoor living arrangements,
~and the church building is in plain view from;there. Mr Erlbeck suffers from a disabling
illness and is not very mobile, so his home amenities are even more important to him than
they would be for many. He sees the proposal as incompatible in nature with those amenity
values, and }ris opposition as a defence of his family home.. Mrs Erlbeck is of M#ori ancestry,
and told us, rn a very eloquent vway, of her experiences on her home Marae on the East Coast
with her mother being responsible for preparing the tupapaku for the funeral rituals and burial.
From ‘rhat background, she is very farniﬁar with the rituals and protocols surr'ourlding that
process. She would feel very uncomfortable that the preparation of bodies was occurring so
near to her house while being unsure of whether what she has been brought up to regard as
'pmp\r formalities were being observed. For her also, opposmg the proposal is a defence of

PNy

:f/“ her comﬁs;im the home she has lived in for many years.
£ % . )
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[31] For the Erlbecks, as we understand what they said, their concern is with the nature of the
proposal, whether it be of small or largerv scale. In respect of their concerns also, the point is A
that the Plan permits the nature of the proposed act1v1ty — the conduct of a funeral director’s

business, with all that entails, in this Zone.

[32] . We understand what Mr and Mrs Olsen, and Mr and Mrs Erlbeck, were saying and we -
regret that they will feel discomfort at the proposal being able to go ahead. But the terms of
the Plan leave no room for holding, on a principléd basis, that a funeral director’s business is,

by its very nature, incompatible with a residential area.

[33] We have already expressed our clear view (see paras [7] and [8]) that the proposal
promotes sustainable management in terms of s5. In terms of avoiding, rémedying or
mitigating such adverse effects as it might have on the environment in terms of s5(2)(c), we
can summarise our view fairly shortly. Those are; that the proposal, particularly with suitable
condiﬁons, will not adversely affect the amenity values of the neighbourhobd as a whole. It
may, we accept, cause discomfort for Mr and Mrs Olsen, and er aﬁd Mrs Erlbeck. We do not
- see that as an issue arising under s6(c). It is an issue that arises because of their personal -
beliefs and attitudes which in essence are no different from beliefs and attitudes which could
have very understandably have been held by pebple from any other cﬁlture. “We do not doubt
their sincerity, but we do question whether the actual effects on them will be as severe as they

have convinced themselves they will be.

[34] That Mr and Mrs Olsen and Mr and Mrs Erlbeck are part of the environment is not in
question. What is in question is whether the adverse effects on their amemty values and
environment will be so severe as to call for the resource consent to be refused. In our V;ew the
answer cléarly is No. The weighing exercise under s5 undoubtedly concludes in favour of the

proposal.

[35] Presently, the site has no planting or other softening of the bluff side of the church

f.,«f- —

"B‘ ’“‘l’ch‘n‘g\a;:ng almost all of the Cleary Avenue frontage. With the building being extended

that frontage by some 2.5m, mitigation planting would ceftainly enhance the -

out to
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passers-by. With suitable planting in place, such adverse effect as there might be in that

regard will be considerably mitigated.

Conditions _
[3_6] The suggestion has been fnade by Gateway Funeral Services, in an attempt to allay some
of the expressed concerns, that there be a maximum, averéged over 12 month periods
(beginning from the first day of oﬁerations) of three funeral services per week having more
than 10 persons attending, and no more than one such service per day. We would not have
regarded that'possibility as an essential piece of mitigation, but if it is offeréd, it may go some
way to reassuring the objecting p'arties thaf they will not be overWhelmed by the scale of the
operation. Ms Caroline Rea, the Couﬁcil’s consultant traffic engineer, proposed a maximum
of 26 such services per year, but acknowledged that that had nothing to do with the capacity of
the street network, but arose from her view of community acceptability. We have difﬁcultyvin
seeing any credible support for that view. |

" [37] There was some debate about whéther planting or a high wooden fence aléng the
driveway boundafy between the site and the Olsen’s property would be preferable. Having
seen the éite for ourselves, we have»no doubt that landscape planting of suitable species and
sizes would be the better dption. Similarly, the Cleary Avehue frontage should have plantings

of suitable species and sizes.

.[33] Oné of the expreésed concerns was the number of persons who might gathef on and
around the premises whena body was brought to the funeral home during the night. Numbers ’
of up to 50 were spoken of, as a possibility. We heard no evidence which enabled us to form
an assessment of the possible effects of that. Given the inherén’dy sombre nature of such an
Qécasion it seems unlikely that they would be disfuptively intrusive. If some numerical

restriction is agreed to by Gateway Funeral Services, the permitted activity maximum of 10

people may be a guide.
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agree that using the Awatapu Drive driveway for both ingress and egress would minimise

whatever adverse effects there might be.

-[40] We ask that the parties confer over the detéﬂ of conditions, and pfesent the Court'with a
' revised set of conditions for approval by Friday 22 February 2008.

Result

[41] For the reasons we have outlined, the appeal is allowed and the resource consent should

be granted, subj ect to .the conditions to be settled.
- Costs . , ) . o .
[42] Costs are reserved. Any application shquld be lodged by Friday 7 March 2008, and any

response lodged by Thursday 20 March 2008.

Dated at Wellington this 5™ day of February 2008
For the Court

CJ Thompsoné '

Environment Judge
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REASONS
Introduction

[1] This appeal concerns a decision by the Dunedin City Council granting subdivision

and land use consent at Papanui Inlet on Otago Peninsula.

[2] This proposal is to create an eight-lot subdivision with building platforms on four
of those lots. The sites to be used for residential purposes are considerably less than
the minimum size provided under the proposed and operative District Plans. Recognising
the incongruence of the proposal with the methods in the District Plans, the application
is advanced on the basis that the outcomes of the District Plans are achieved by way of

a different method.
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[3] The appellants are a group of residents whose primary concern is with the
administration of the District Plans. They say the outcomes can only be achieved by
adherence to the rules providing for minimum site sizes. The residents consider the
proposal is contrary to the objectives and policies of those planning instruments and that

the effects of the proposal on the environment will be adverse.

[4] The application is of some moment to all parties, the City Council included, as it
engages with new policy under the proposed District Plan for residential development

within rural areas.

Status of the activities

[5] The application for resource consent is for a non-complying activity under the
operative and proposed District Plans. As such, the proposal must satisfy one of the
threshold tests in s 104D of the Act before it is able to be considered on its merits under
s 104.

[6] The appeal was heard prior to the City Council releasing its decision on
submissions when only certain rules had been made operative. After our decision was
reserved the City Council released its decision on submissions, with the consequence
that all rules have legal effect (s 86B(1)). We have not undertaken the exercise of
determining what additional rules the proposal does not comply with. If we are required
to do so, this can be addressed in the Final Decision.

Summary of the decision

[7] Any grant of “resource consent” includes all conditions to which the consent is
subject.” The standard of drafting on key proposed conditions of consent is such that we
are not able to determine whether the application satisfies s 104D. This is not merely an
editorial matter; the conditions go to the substance of the application.

[8] The intention of the conditions in question is to restrict the level of effect of the
subdivision activities and subsequent land use on the environment. While the applicant’s
witnesses recommend the conditions be amended, save on one matter, no written

amendments were proposed.

1 Section 2, RMA.
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[9] This is an adversarial process and the appellants seek the application be
declined. While the appellants did not appeal against the conditions of consent, the
conditions are material to our determination of this appeal and go to the heart of the
reasons for the appeal, which asserts that the decision fails to protect the outstanding

natural landscape and natural character of the coastal environment.?

[10] As matters stand, we are not satisfied that we have a proper understanding of the
level of effects on the environment that could ensue.

[11] During the hearing, the court twice cautioned the applicant that poorly framed
conditions could impact the court's decision-making. Those warnings went unheeded

and this has resulted in the release of an interim decision.?

[12] Being mindful that this is an appeal against the decision of the Dunedin City
Council to grant consent, fairness compels us to afford the applicant and City Council an
opportunity to respond to this decision. By affording them this opportunity, we are not
indicating any outcome. The applicant may elect not to respond, in which case it is

probable the appeal will be upheld and the application declined.

[13] That said, we make three determinations which are final. We:

(a) decline in part the application for subdivision insofar as it concerns the
creation of Lots 3 and 4,

(b) decline to give weight to the baseline environment based on an application
of Queenstown Central Limited v Queenstown Lakes District Council
(“Queenstown Central Ltd");* and

(c) reject the submission that there is an adverse effect on the amenity enjoyed
at the adjacent property owned by the appellants Ms M Bardell and Mr G

Granger.

2 Notice of appeal dated 2 May 2018 at [7(a)].
3 Transcript at 296 and 329.
4 Queenstown Central Ltd v Queenstown Lakes District Council [2013] NZHC 815 (HC).
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The proposal

[14] Peninsula Holdings Trust (“the applicant”), was represented at this hearing by a
director, Steven Clearwater. His family have lived on Otago Peninsula since 1832.
Purchasing this property from his parents some ten years ago, Mr Clearwater says that
he cannot viably farm the 264-hectare (ha) property. While a beautiful place to live, it is
not a productive property to farm.®* His objective in pursuing this application is to reduce
the capital tied up in farming and he proposes to do that by subdividing and selling the

new titles.

[156] The application for subdivision and land use consent was varied several times
prior to the hearing. We will not essay the changes, it is sufficient to say these are set
out in a memorandum filed by counsel prior to the hearing.® No party has suggested the

amendments are not within the scope of the original application.

[16] The property is held in 11 titles. The applicant seeks consent to create eight lots
with building platforms’ on four sites. There are two existing dwellings on proposed Lots
3 and 5 which the applicant seeks be re-authorised upon subdivision of the land.? Were
the subdivision to be approved, the sites with building platforms and existing dwellings
are on land less than the minimum site area provided for under the operative and
proposed District Plans.

[17] We record that the applicant has no view on the size of the new sites, and has

acted on the advice given about the same.®

[18] For convenience, we set out in Table 1 the proposed allotments and uses of

land.®

5 Clearwater, EiC at [6].

8 Dated 25 July 2018.

7 Each platform is dimensioned 30m x 40m.

8 Cubitt, EiC at [26].

® Transcript at 52.

1% Sourced from Roberts’ EiC at [13] and Table 1.
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Table 1
Lot Area (ha) Land Use
1 6.7 Proposed Residential
2 38 Proposed Residential
3 38.0 Contains existing dwelling
4 2.7 Proposed Residential
5 7.6 Contains existing dwelling
To be amalgamated with
6 45 adjoining sites owned by
applicant'’
7 24 Proposed Residential
To be amalgamated with
8 19.4 adjoining sites owned by
applicant

[19] If successful the applicant would sell to a neighbouring farmer Lots 6, 8 and
Certificate of Titles (CFR) OT 205/103 and OT 11B/1033 (“Farm Block”) and offer for sale
Lots 1, 2 and 4. It is the applicant's intention to retain the balance of the subdivision,

including Lot 3 on which a working quarry is situated.'?

[20] Proposed Lots 1, 2, 3 and 4 are presently held in two titles (CFR 207075 and part
CFR 95918). The applicant has resource consent to carry out quarrying and filling
activities on CFR 207075, but does not propose to vary this consent to reduce its
application to the area on which quarry and fill activities are authorised (proposed Lot
3)." The quarry consent expires in 2027 after which time Mr Clearwater advised he

intends seeking a new consent to continue to deposit “fill".'

[21] Despite an Advice Note attached to the appealed resource consent suggesting
the contrary, the applicant concedes that it has not applied for land use consent to
authorise residential dwellings within an Outstanding Natural Landscape'® and nor has it

1 By proposed Condition 2(d) Lots 6 and 8 would be held with the bulk of the applicant’s land east of Cape
Saunders Road being OT 205/103, OT 254/295 and CFR OT 11B/1033. This land is collectively termed the
“Farm Block” (Cubitt EiC [23]).

12 Clearwater, EiC at [9].

3 RMA 2006-1124.

4 We were told the quarry consent limits quarrying activities to the area to become Lot 3.

> Transcript (Clearwater) at 57.

= L Operative District Plan, rule 14.6.1(a), 2GP rule 16.3.4(3). Page closing submissions at [1].
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sought any earthworks consents as may be required.

[22]  We turn next to describe the proposed subdivision in greater detail.

Lots 1 and 2

[23] Lots 1 and 2 are situated on land that rises to a ridgeline on Varley's Hill. Access
to these lots would be from Papanui Inlet Rd along a recently bulldozed track that extends
from the base of Varley's Hill towards the ridgeline cutting across the hill's contours.
Conditions require the upgrading and extension of the accessway to a minimum width of
4m and that it be formed with an all-weather surface. Adequate drainage is also to be

provided.

[24] The conditions make clear that part of the accessway may be finished in concrete.
Concrete is the recommended construction material under the Dunedin Code of
Subdivision and Development 2010 where the maximum gradient for a private vehicle
access exceeds 16%." While the Code is not referenced in the conditions of consent, it
is the City Council’'s expectation that the vehicle access will be designed and constructed
in accordance with its guideline documents. There being no design for the accessway,
the City Council has not given any consideration to the final standard for formation
beyond the matters previously noted.' We heard evidence that the concreted part of the
accessway could comprise two tracks tinted to reduce visibility.'® However, these
measures are not identified in the application nor are they secured by the consent
conditions.”® Given this, we must assume the accessway may include a section of

concrete pavement across its width and have assessed the application accordingly.

[25] The building platforms are located below the summit of Varley's Hill, the elevation
of which is some 134m.?" Lot 1’s building platform is situated at approximately 2m below
a ridgeline and can be viewed from Hoopers Inlet and Papanui Inlet?? Lot 2’s building

platform is below the ridge with views of and towards the building platform confined to

17 Fisher, EiC at [20]. See also memorandum of counsel dated 25 July 2018 at [8(g)] where it is advised that
a section of the accessway will need to be concrete.
'8 Transcript (Fisher) at 339.
e 9 Moore, EiC at [78]; Transcript (Moore) at 91.

e *)‘L’r‘l OF TN 20 Transcript (Moore) at 93. There was no agreement on the tint colour with Mr Moore saying the tint would

S be "dark” and Mr Forsyth describing the colour as "sand”.

21 Cubitt, EiC at [9].

22 Moore, EiC at [39].
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Papanui Inlet.

Lot 3

[26] Lot 3 contains the site of a working quarry, although open pasture behind the
quarry-face extends up to the ridgeline and the southern-most portion facing Hoopers
Inlet has an extensive area of regenerating bush and wetland. Consent is sought to
“re-authorise” an existing dwelling on Lot 3 presently occupied by quarry staff.? That
said, we were not referred to any rule in the plan that requires existing dwellings on a

proposed subdivision to be authorised by a resource consent.

[27]  Access to Lot 3 would be from Papanui Inlet Rd and/or Cape Saunders Rd. The
access arrangements are now shown on the figures attached in evidence and we assume

in both instances the access to be from the access and egress used by quarry vehicles.?

Lot 4

[28] The building platform on proposed Lot 4 is located some 150m from the working
quarry on Lot 3. Lot 4 would also gain access from Cape Saunders Rd. While the
evidence referred to this access as a “farm track”, it is an access used by quarry vehicles.

The access passes within 10m of the proposed building platform.?®

[29] Recognising the potential for conflict between quarry and residential activities the
applicant proposes that Lot 4 be developed for residential purposes after the expiry of
the quarry consent.?® To that end a covenant restricting the use of Lot 4 was proffered
at the end of the hearing, although its draft terms make clear the restriction applies in
relation to extractive activities and not fill activities.?” This proposal is in line with the
evidence given by Mr Clearwater that it was his intention to continue to use the quarry
site for fill, subject to obtaining a new grant of consent after 2027.2

23 Clearwater, rebuttal at [13].

24 Cubitt, EiC at [24].

25 Figures A and 1(b).

26 Clearwater, rebuttal at [13].

27 Mr Page's closing submissions at [13]. See also Transcript (Page) at 478.
28 Transcript (Page) at 477-478.
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Lot 5

[30] Lot 5 contains an existing dwelling with access from Cape Saunders Rd. The
size of the existing allotment would increase from 6,677m? to 7.6 ha. No further
development of this site is proposed. The appellants and City Council called no evidence

in relation to this allotment.

[31] Again, the rule requiring the approval of the existing dwelling on the new allotment

was not identified.
Lot 7

[32] Proposed Lot 7 accommodates the site of a dwelling that burned down in 2010.
Access is from Cape Saunders Rd. The building platform is to be located in the curtilage
of the former dwelling, with some excavation required to ensure an adequate elevation
above a water course and its debris flowpath.

Lots 6 and 8

[33] Proposed Lots 6 and 8 are to be held in an amalgamation covenant with
Certificate of Titles (CFR) OT 205/103 and OT 11B/1033 (condition 2(d)). Consent
notices restrict residential development on the Farm Block. A consent notice for Lot 8
states that should it be necessary for sections 28 and 29 Block VI OT 254/294 to rely
upon amalgamated titles to meet the residential density provisions of the District Plans,

this title would need to be amalgamated with Lot 8 and the balance land to form a site.?®
[34] As noted, the applicant intends to sell the Farm Block to a neighbouring farmer.
Status of the application

[35] As noted, the proposal is a non-complying activity under the operative and

proposed Dunedin District Plans.?® Specifically, the proposal does not comply with the

minimum site size for a new allotment under the operative District Plan or 2GP.

29 Condition 3(r); Clearwater, EiC at [11].
30 Operative District Plan, rule 18.5.2 and 2GP, rule 16.7.4.3.
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[36] Section 104D applies and provides that a consent authority may grant a resource

consent for a non-complying activity only if it is satisfied that either —

(a) the adverse effects of the activity on the environment (other than any effect
to which s 104(3)(a)(ii) applies) will be minor; or
(b) the application is for an activity that will not be contrary to the objectives and

policies of the relevant plan.

[37] The applicant, Peninsula Holdings Trust, contends the proposal satisfies both
limbs of s 104D and therefore may be considered under s 104 of the Act. If correct, when
considering the application for resource consent and any submissions received the court

must, subject to Part 2, have regard (relevantly) to —

(a) any actual and potential effects on the environment of allowing the activity;

(b) any relevant provisions of the New Zealand Coastal Policy Statement, the
operative and proposed Otago Regional Policy Statements and the
operative and proposed Dunedin City District Plans; and

(c) any other matter the consent authority considers relevant and reasonably

necessary to determine the application.

Permitted baseline

[38] While no party argues there is a permitted baseline that may be applied to
disregard the potential adverse effects of the activities,® Peninsula Holdings submits
there is a baseline future environment that the court could take into consideration when

assessing the merits of this proposal. We come back to this later,

The City Council’s decision

[39] The court is required, pursuant to s 290A, to have regard to the decision under
appeal. The requirement “to have regard” does not create a presumption that the
decision is either correct or that it will be followed; per Blueskin Bay Forest Heights
Limited v Dunedin City Council.** Rather, the obligation is to give genuine attention and
thought to the decision and to accord the decision such weight as the court considers

3 See s 104(2) RMA.
32 Blueskin Bay Forest Heights Limited v Dunedin City Council [2010] NZEnvC 177 at [53].
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appropriate; per Man O’'War Station Limited v Auckland Regional Council.*® If the court
does come to a different conclusion then it is to provide reasons for departing from the

decision under appeal; per H B Land Protection Society Inc v Hastings District Council.**

[40] The applicant submits the decision under appeal is deserving of the highest
respect given that it is made by a very experienced Commissioner whose decision “is
grounded on judgement and experience”. While the Commissioner is undoubtedly
experienced, in one critical respect he does not give reasons for the exercise of his
judgement as he is required to do pursuantto s 113(4). Beyond the bare recital of chapter
headings for the operative and proposed District Plans, the naming of the higher order
policy documents and an attestation the Commissioner had considered the relevant
provisions therein, the decision does not evaluate the proposal under the relevant

provisions.*

[41] As a result, the court was not able to understand the reasons for the decision
relative to the policies of the planning instruments and while we have considered it, we
are unable to give the decision much weight.

Weight to be given to the proposed plan

[42] When discussed in the context of a plan, weight has at least two aspects. First,
the weight to be given to the provisions of a recently notified plan which may yet be
modified by submissions on the plan and through the appeal process. Secondly, the
weight (or strength of direction) of its individual provisions. In this section, we address

the former aspect of weight.

[43] Counsel for the applicant, Mr Page, submitted for the reasons given in Blueskin
Energy, the provision for outstanding natural landscapes should be accorded equal
weight, we agree. He further submitted notwithstanding the fact that the 2GP minimum
density rule had immediate legal effect, less weight should be given to this method since

there were unresolved challenges to this rule.®® This was also the view of the Council’s

33 Man O’War Station Limited v Auckland Regional Council [2011] NZRMA 235 at [65] (HC).
34 H B Land Protection Society Inc v Hastings District Council Decision No. W57/2009 at [67], 28 July 2009.

3% Dunedin City Council decision on Resource Consent Application SUB-2016-58, LUC-2016-336 and
LUC-2006-370881/C at 12 and 22.

36 page, closing submissions at [32].
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planning witness.*’

[44] The weight to be given to the proposed 2GP is a matter for the court to decide.
The extent to which the proposed measure has been exposed to testing and independent
decision-making is relevant to weight. Relevant also is the extent to which the new
measure may implement a coherent pattern of objectives and policies in a plan needs to
be the same: Hanton v Auckland City Council® and the degree to which there has been

a shift in the City Council’s policy: Lee v Auckland City Council.*

[45] Regardless of the actual minimum site size, there has been a significant shift in
policy under the 2GP, a shift which was strengthened in the decision version of the plan.
Whereas the directions in the operative District Plan in relation to the productive capacity
of the land and the outstanding natural landscape are open textured, not so the 2GP.
The direction that residential activity in rural zones “is limited to that which directly
supports farming”, with residential development exceeding the level provided to be
“avoided” is emphatic (objective 16.2.1, policies 16.2.1.5 and 16.2.1.7). Moreover,
productivity of rural activities is to be maintained or enhanced and only subdivision
activities that achieve this is to be allowed (objective 16.2.4, policy 16.2.4.3). Even
though these provisions may yet be the subject of an appeal to the Environment Court,
given the policy shift and strength of direction we will give the 2GP objectives, policies

and rules as they pertain to density the same weight as the operative District Plan.

Structure of the decision

[46] We have structured the decision so that the evidence is grouped under broad

topics and then evaluated. The topics are:

(a) receiving environment;

(b) overview of the planning context;

(c) the effect on the Granger and Bardell property;

(d) the effect on landscape, rural character and amenity values;

(e) use of public roads;

(f)  reverse sensitivity effects between the quarry and occupants of dwellings;

57 Roberts, EiC at [23].
38 Hanton v Auckland City Council [1994] NZRMA 289 at 305.
39 | ee v Auckland City Council [1995] NZRMA 241 at 255.
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(g) the effect on ecological values;

(h) the effects on the outstanding natural landscape, rural character and visual
amenity;

(i) an alternative baseline environment and proposed density of development;
and

()  the evaluation of the proposal.

Receiving environment

[47] Giving landscape evidence on behalf of the applicant and Dunedin City Council,
we heard from landscape architects, Messrs M Moore and H Forsyth. They were in broad
agreement on the physical attributes of the property and its landscape setting and so we
draw upon their evidence to describe the landscape and receiving environment.

[48] Most of the property is located on a relatively narrow neck of land that is bounded
either side by Papanui Inlet and Hoopers Inlet, being shallow tidal estuaries. Mt Charles
(408m), is located on the eastern most part of the property, more specifically on Cape
Saunders Peninsula. The Cape is recognised for its rugged coastline; its many
headlands are interspersed by sandy beaches. Mt Charles and the two Inlets are notable

features within this coastal landscape.

[49] The geology of the Peninsula landscape is volcanic in origin, with volcanic rock
being exposed on the steeper slopes of the hills. Many watercourses and small streams

drain to the Inlets and wetlands.

[50] Hoopers Inlet and Papanui Inlet are contained within separate visual catchments,
each with its own distinct character. Commencing with Papanui Inlet, this Inlet has a
regular and oval form. Its small headlands afford a wide field of view of the landscape
which has an open character. Mt Charles rises steeply from the coast and is the dominant
feature within the Inlet's visual catchment. The northern slopes of Mt Charles are under
pasture, with a few exotic shelterbelts located at the base and along the mid-slope. Apart
from two patches of remnant indigenous forest cover near the summit, there is no other

vegetative landcover on the mountain.

[61] Eight dwellings are located along the Inlet shoreline with a further seven dwellings

at the base of Mt Charles clustered together in a small settlement. There are boatsheds
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associated with several of these dwellings. Recent residential development has seen an

increase in house size to around 200-300m?

[52] To the west of Mt Charles are Geary’s Hill and Varley’s Hill, being two prominent
cone-shaped landforms. The hills are located on the neck of land which otherwise is a
narrow, lower coastal landform. Towards the coast the landcover and landform

comprises pasture covered coastal ridges and small coastal scarps and terraces.

[63] When viewed from the north, Geary’s Hill provides the visual backdrop to the site
of the quarry and an existing dwelling that is occupied by quarry staff (proposed Lot 3).
Some of the mature pine trees that screened the quarry from public view have been
recently removed exposing most of the quarry to view from Papanui Inlet and most public
places. Lot 4 and its proposed building platform are also located on the north-facing
slope of Geary’s Hill. There is a small fenced off saltmarsh at the toe of the hill. This

saltmarsh is subject to a covenant.

[64] Further west again is Varley’s Hill, where Lots 1 and 2 are proposed to be Iocatec_j
on a north-facing slope that rises to a ridgeline that extends into the Hoopers Inlet
catchment. There are already six houses on or near the base of Varley’s Hill.*° Varley's
Hill contains a large area of regenerating forest located on its lower slopes, eucalyptus

copses and blocks as well as forestry plantation.

[65]  Turning briefly to the second visual catchment adjacent to Hoopers Inlet, the
southern boundary of the property terminates by the public road that skirts around this
Inlet. This part of the property and indeed the wider landscape setting is higher in natural
character than the land facing Papanui Inlet. Regenerating indigenous forest on Varley's
Hill descends from the summit to the coast, terminating near a large saltmarsh. Those
features aside, pastoral farming is also very much in evidence at the property and within
the wider receiving environment. In contrast with Papanui Inlet, where dwellings are
located at low altitude near public roads, on the southern side of Hoopers Inlet (almost
without exception) very large, and in most cases conspicuous, dwellings have been

constructed on spurs and ridgelines.

[56] The only other notable features are the ungravelled coastal roads. We observed

40 Forsyth, EiC at [27).
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on our site visit that Allans Beach Rd and Papanui Inlet Rd are subject to tidal influences
with erosion of its seaward edge being in evidence at several locations. Indeed, at

_several locations seaweed had been deposited onto the carriageway.

Ecological values

[57] The above description of the receiving environment is supplemented by
Dr S Rate's description of the ecological values of the property. The evidence was
uncontested and so again we draw broadly upon what he said to set the scene of the

receiving environment.

[68] The importance of both Inlets as a habitat for birds, fish and invertebrates is
recognised by their inclusion in Conservation Protection Areas in the Otago Regional
Plan: Coastal — Schedule 2.

[69] While grazing stock are having an adverse effect on flora and fauna, the property
nevertheless contains significant indigenous vegetation and significant habitats for
indigenous fauna. It is possible, that the southern saltmarsh (Lot 6) is being grazed by

stock. !

[60] There are saltmarshes located on Lots 3 and 6. The fact that only 10% of the
original extent of freshwater wetlands remains nationally underscores the importance of
the saltmarsh. Two nationally At Risk species*” and four locally important plant species
have been found at the marsh. The saltmarsh at Lot 6 is large and contiguous with
ecologically significant areas to the north and south that are under the protection of QEI|
covenants and Wildlife Management Reserve status. The hydrology of all wetlands has
been altered by the digging of channels and the formation of Allans Beach Rd.

[61] Heavily grazed, with little diversity in plant species, Lot 1 was not considered to
be an area of any ecological significance. Lot 4 does contain a small area of nationally
rare wetland habitat. While fenced to exclude stock, the wetland has been planted with
non-local indigenous vegetation and cultivars; woody weeds (radiata pine and hawthorn)

are also present.*® The flora and fauna of the other lots were not commented upon.

41 Rate, EiC at [29].
2 Chenopodium allanii and jewelled gecko.
43 Rate, EiC at [30).
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Outstanding Natural Landscape (“ONL”)

[62] Addressing next landscape and rural character in greater detail, the property is
part of an outstanding natural landscape. The witnesses did not describe the values
qualifying the landscape as outstanding, deferring instead to the District plans which list
features and characteristics to be protected. The biophysical and sensory attributes that

are present and which qualify this landscape as outstanding are:

° Papanui and Hoopers Inlets are recognised as important landforms with
significant estuarine values;

° high legibility of the eroded volcanic landform;

o significant presence of natural elements i.e. wetlands / saltmarsh, areas of
remnant / regenerating indigenous forest / tidal inlets;

o modest influence of human elements (i.e. buildings / exotic plantings not of
dominating scale, roads responsive to natural landscape forms / narrow /
winding);

o heritage character (farming history legible);

o tangata whenua wahi tupuna, i.e. upper slopes of Mt Charles / Papanui Inlet
Islands / old settlement sites — Papanui Inlet south side / Otakou Native
Reserve;

° qualities of remoteness and isolation;

° dramatic coastal landforms and views;

o presence of wildlife;

° natural night sky values;

° rural character (i.e. predominance of natural over built elements / openness
/ rural land use etc); and the

o natural character of the coastal environment.*4
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[63] While possessed of outstanding natural values, the landscape is very much rural

in character.

[64] The aesthetic values of the wider landscape and of the property itself, are based
upon the high legibility of the eroded volcanic topography and secondly, the presence of
natural elements including the tidal inlets and wetlands, together with remnant and
regenerating bush and wildlife. Indeed, the human elements have only “modest
influence” on the landscape. The buildings and exotic planting are not dominating in
scale. Existing built elements in Papanui Inlet are very largely limited to the water’s edge.

Local roads are narrow and responsive to the natural landscape forms.

Amenity values

[65] The amenity enjoyed by the appellants is underpinned by the contribution of the
values that qualify this natural landscape as being outstanding. In common with the
landscape architects, the appellants’ focus was particularly on the Isthmus (or neck) of
land. In their opinion, the small-scale of this landscape feature makes it particularly
sensitive to development. For them, the sparsely settled Isthmus is peaceful and quiet.
The visual amenity attributes of the Isthmus contribute to the appellants’ appreciation of
the area. Notably they affirm the amenity afforded by the present-day subservience of

structures and buildings to the area’s natural attributes and landform features.*

Tangata whenua values

[66] Significant tangata whenua values are identified on or near the property. While
we have noted these, we do not understand the proposal to intrude on or to affect the

same.*®

Coastal environment

[67] While this is a coastal landscape, only a small portion of the subject land is located
under the planning maps within the coastal environment. That said, the coastal
environment, at least under the 2GP, extends within Lot 4 and also Lot 3 (adjacent to
both Inlets).

4 Appellants' supplementary evidence.
46 Moore, EiC at [33].
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[68] We turn next to the provisions of the Otago Regional Policy Statement (“RPS”),
Regional Plan and District Plans to consider what they have to say about how to achieve
the integrated management of the effects of the use, development or protection of land
and associated natural and physical resources of the district (s 31 RMA).

Otago Regional Policy Statement

[69] The planners identified both the operative and proposed RPSs as relevant and
without reference to specific matters concluded “the proposal is consistent with the
relevant provisions contained in either document”.*” That said, Mr Cubitt, giving planning
evidence on behalf of the applicant, did not actually address the statements in his written
brief. On behalf of the City Council, Mr Roberts told us that:*®

(a) Otago’s outstanding natural features are to be protected from inappropriate
subdivision, use and development (objective 5.4.3). On our reading the
objective also applies, unsurprisingly, to ONLs;

(b) section 8 for the Coast has objective 8.4.5 which additionally requires the
protection of “areas of natural character”;

(c) policy 8.5.4 provides for these provisions to be given effect by “identifying
and protecting” named natural resources. Papanui Inlet is amongst the
identified elements that contribute, by way of example, to the region's
“natural coastal character”. It might be reasonably assumed that Hoopers
Inlet is an equally deserving example. We note that Method 8.6.25 is for
territorial authorities to consider placing conditions on or declining resource
consent to applications, as necessary, to enhance the quality of Otago’s

coastal environment.

[70] Mr Roberts opined that the proposal was not inappropriate in the context of the
applicable ONFL and s 6(b), based on the landscape and visual effects evidence of those
experts, which strikes us as an unhelpful conflation of ss 6(a) and (b).

[71]  Overlooking the applicable decisions version of the proposed RPS, Mr Roberts
briefly addresses provisions of the statement in its notified form. Referring to objective

47 Planners JWS, 7 August 2018 Items 1 and 11.
48 Roberts, EiC at [78] ff.
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2.2, policies 2.1.7, 2.1.8 and 2.2.9,*° and again relying largely on the landscape
witnesses, Mr Roberts considered the proposal does not detract from proposed RPS
directions for maintaining distinctive landscape values and the natural character of the
coastal environment. He deposed, without reference to any relevant provisions that may
be under appeal, that the operative RPS should be given greater weight than the
proposed RPS, that the documents have a common policy direction on relevant topics
and that the applicant’s proposal is consistent with the provisions of both.

Otago Regional Plan: Coast
[72] Mr Page told us in opening submissions that both adjoining Inlets have significant
estuarine values as habitats for birds and nursery for flat fish and are recognised as

“coastal protection areas” in the ORP: Coastal.®®

[73] Counsel for the respondent identified the operative RPS and proposed RPS as
relevant legal considerations but provided no further assistance on these aspects.

The District Plans
[74] In the withess box at least, the planning witnesses appeared to have grappled
with the relative strength of direction (weight) of individual provisions of the District Plans,

however this consideration is not recorded in the written evidence.

[75] That said, we reiterate what was said in Blueskin Energy Ltd v Dunedin City
Council®' at [94]-[95]:

49 We find these provisions to be renumbered in the proposed RPS Decisions Version as objective 3.2, which
is unaltered save deletion of the reference to protecting the “distinctiveness” of significant and highly-valued
natural resources (including ONFLs, indigenous biodiversity and soils). Policy 2.1.7 for ONFL and seascapes
has been renumbered as P3.1.10 and deletes reference to the coastal environment while attributes to be
used when identifying values of, inter alia, landscapes continue to be scheduled. Policy 2.1.8 is renumbered
as P3.1.11 and sets out the attributes from which the natural character of the coastal environment is derived.
Policy 2.2.9 for managing the natural character of the coastal environment is renumbered as P3.2.9 and is
now concerned with outstanding natural character while retaining the direction to “[avoid] adverse effects on
those values which contribute to the outstanding natural character of an area”. Method 4.1.2 provides for
P3.2.9 to be implemented by district plans identifying and protecting areas of outstanding and high natural
character in the coastal environment.

%0 Mr Page opening submissions at [24(i)] at 8.
1 Blueskin Energy Ltd v Dunedin City Couneil [2017] NZEnvC 150.
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[94] We consider it best practice to start with an understanding of the whole of the
planning context. The application of plan provisions discretely, and out of context,
carries the real risk that integrated management of natural and physical resources

will not be achieved.

[95] The purpose of an overview is to understand the relationship between the different
provisions within the plans and whether these provisions align with and support each
other in order to achieve the integrated management of natural and physical
resources.’? [n common with many District Plans, we found the supporting policies

of Dunedin's District Plans present different but overlapping ways to achieve the
objectives and, when read as an integrated whole, the objectives and policies inform

and build upon and sometimes constrain each other.

Operative District Plan

[76] A key component in the character of rural areas is the use of land for productive
purposes (Issues 6.1.2 and 6.1.4). Recognising the desire for people to live in rural
areas, the operative District Plan (“DP”") addresses the question of how to provide for
expansion of residential activities without compromising the productive capacity of the
land and minimising the conflicts that can arise between rural and residential activities
(Issue 6.1.6).

[77] The plan seeks to integrate the use of rural land for residential activities with its
productive function and with the natural environment. Any use will change the receiving
environment, even so the amenity values associated with the character of the rural area
are to be maintained and enhanced (objective 6.2.2). Related policies for maintaining
and enhancing amenity values associated with rural character do not particularly
advance the relevant objective (policies 6.3.5 and 6.3.6). That said, we are told
development which may result in a cumulative adverse effect on Landscape
Management Areas, amenity values and rural character “should not occur” (policy
6.3.14). Inthat regard, the policy to maintain significant landscapes by limiting the density
of development (6.3.7) is important. Land use is also to maintain and enhance the natural
character and amenity values of the margins of water bodies and the coastal environment
(objective 6.2.7) and the potential for conflict between different land use activities is to be

avoided or minimized (objective 6.2.5) by discouraging land fragmentation (policy 6.3.3).

[78] As the density of residential development is an important method for achieving

52 Saction 31 RMA.
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the objectives for the rural area we digress to the relevant rules.®
Density of development in the rural area

[79] The level of residential activity within rural areas is an important method to
achieve both the rural and subdivision objectives. For existing sites in the rural zone,
residential activity is permitted provided that the minimum site size is 15ha (rule 6.5.2(iii)).

This is also the minimum site size for subdivision of the land (rule 18.5.1(i)).
Other provisions

[80] Returning to the objectives and policies, the outcomes for the natural environment
are expanded upon in Chapter 16. The use of land can compromise the protection and
ultimately the life supporting capacity of significant indigenous vegetation and significant
habitats (issue 6.1.2). These areas are protected (objective 16.2.2) and activities which

may compromise their protection are to be avoided (policy 16.3.3).

[81] The natural environment underpins the outstanding natural landscape and this
too is protected (objective 14.2.1). The plan, using directive language, states that we are
to ensure land use and development do not adversely affect the quality of the landscape
(objective 14.2.3). The associated policies do not particularly advance the objectives,
with the exception of policy 14.3.4, which encourages development that integrates with
the character of the landscape and enhances landscape quality.

[82] The plan ties the above provisions together under the Subdivision Chapter. This
chapter reiterates subdivision of rural areas can lead to inefficiencies (issues 18.1.1 and
18.1.2). Expanding upon the issues, the plan explains amenity can be maintained or
enhanced through, inter alia, innovative subdivision design. [We depart from the
operative DP to note that clustering of dwellings is one such design technique that is
identified in the 2GP in response to the threat of continuing encroachment of
development into pastoral areas]. To address inefficiencies, the potential uses of land
are to be recognised at the time of subdivision (objective 18.2.3) and the necessary
applications for subdivision and land use activities heard jointly (objective 18.3.4).
Subdivision is to “preserve” the natural character and “protect” intrinsic values of

r}A ecosystems along the margins of water bodies and the coast (objective 18.2.5).
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Subdivision must also “ensure” that the adverse effects of subdivision and land use
activities on the natural and physical resources are “avoided, remedied or mitigated”
(objective 18.2.6).

[83] Again, the supporting policies do not particularly advance the objectives save in
one important respect. Subdivision consents should be considered together with
appropriate land use consents and heard jointly (policy 18.3.4). There was some
discussion between the bench and counsel whether consent for the dwellings had been
sought because the conditions imposed did not address the controls in the relevant rule.®*
As noted above, the applicant eventually conceded that consent to erect dwellings in the
outstanding natural landscape had not been sought. And it is likely also that land use
consents for earthworks will be required under both the operative DP and 2GP.

[84] The assessment matters for subdivision consents provide further guidance.
These matters make clear that there is to be consideration of the Landscape
Management Areas and the provisions and methods that pertain to those areas. The
Landscape Management Areas not only identify the features and characteristics that are
to be protected but also how land use and development may threaten the same.*® Under
the assessment matters there needs to be consideration of the appropriateness of the
building platforms together with proposed vehicle access to the site and an inquiry into

whether the subdivision enhances the retention of the land’s natural character.%®

Proposed District Plan

Introduction

[85] Prior to the release of this interim decision, Dunedin City Council made its
decision on submissions to the notified proposed District Plan. The release of the
decision necessitated the updating of the planners’ joint witness statement.5” Again, the
planners did not provide written comment on the relative strength of direction (weight) of

the decision version of the 2GP.

54 Transcript (Moore) at 113-114.

% Operative District Plan, Chapter 18, cl 14.5.1(iv) and (v).

%6 Operative District Plan, Chapter 18, ¢l 18.6.1(a), (h) and (s).

57 JWS — planning, dated 30 November 2018 was received from the planners. Further submissions dated
7 December 2018 were received from the appellants and respondent.
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[86] That said, where there is a need to distinguish between the ‘Decision Version’
(“DV") and ‘Notified Version' (“NV”) of the 2GP, we do so. Otherwise, all references in

this section are to the decision version of the 2GP provisions.

Twin themes

[87] Twin themes of the use of rural land and the natural environment in the operative
DP have been picked up and expanded upon in the more directive provisions of the 2GP.

[88] The 2GP identifies the principle functions of the rural environment as being to
provide for productive rural activities and for ecosystem services. The key issue facing
the rural area is the fragmentation of rural landholdings by subdivision and the non-
productive use of land, including the establishment of activities that would normally occur
in urban areas. This has led to a reduction in the productive capacity of the rural
environment through the loss of rural land and soils. The spread of non-rural uses has
the potential to adversely affect landscape values, rural character and amenity values

and finally, the functions and values of the natural environment.5®

Subdivision rules have immediate effect

[89] With the above issues in mind, in 2015 the Environment Court granted the City
Council's application pursuant to s 87D of the Act that certain subdivision rules take
immediate effect from the public notification of the 2GP.*® This included the rule for
minimum site size in rural zones which is considerably more restrictive than the operative
District Plan (rule 16.7.4) and second, the assessment matters for subdivision (rule
16.9.5.5).

[90] The City Council applied for the rules to have immediate effect because of their

strategic importance.

[91] Evidence called in support of the application recounts the fragmentation of the
rural land resource. At that time, the City Council said there was a need to protect the
production potential of rural land and to avoid the spread of lifestyle block development

of rural land. Indeed, the 2GP recognises this as a critical resource management issue.

58 2GP, Chapter 16: 16.1 Introduction.
%9 Re Dunedin City Council [2015] NZEnvC 165.
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The Council regarded 15 ha site size (the minimum site size in the operative DP) as
difficult to manage because the sites are either too small to be viable for productive rural
use or too large to manage as a lifestyle block.*® The court accepted this evidence,
concluding the Council did indeed have a clear strategic purpose.®'

Strategic Directions

[92] Aswe observed in Blueskin Energy Limited v Dunedin City Councilf? the strategic
directions are achieved through the detailed plan provisions. The JWS dated
30 November 2018, erroneously, in our view, contains an assessment of the proposal’s
compliance with the strategic directions. We do not think the strategic directions are
intended to be applied directly to applications for resource consent. Rather, they are to
be borne in mind when interpreting and applying the subsequent, detailed Plan
provisions.

[93] Consistent with the evidence given in Re Dunedin City Council above, the
strategic directions recognise productive rural land is important for economic productivity
and social wellbeing and that it should be protected from less productive competing uses
or incompatible uses, including activities that may give rise to reverse sensitivity
(objective 2.3.1). The directions are to be implemented by rules that restrict residential
activity within the rural environment to that which supports productive rural activities or
that which is associated with papakaika and second, by rules that restrict subdivision that
may lead to land fragmentation and create pressure for residential-oriented development

(policy 2.3.1.2(d) and (e)). This objective is further supported by the provision that “in

order to avoid cumulative effects on rural productivity and rural character values, set and
strictly enforce a minimum site size standard for subdivision in the rural zones ...”
(2.3.1.3) [our emphasis]. This idea of “strictly” enforcing a minimum site size is repeated
in policy 2.3.1.3 which states that in order to avoid cumulative effects on rural productivity
and rural character values the rules for minimum site size are to be determined having
regard to the factors listed. We note that the minimum site size in this zone has not been

changed in the decisions version of the plan.

[94]  Finally, strategic directions now expressly recognize protection as a means to

60 [2015] NZEnvC 165 at [26].
61 [2015] NZEnvC 165 at [67].
%2 Blueskin Energy Limited v Dunedin City Council [2017] NZEnvC 150 at [96].
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achieve their outcomes. See, for example, the directions on biodiversity (objective 2.2.3)

and outstanding natural landscapes (objective 2.4.4).

Objectives and policies

[95] The outcomes for both the natural environment and the rural area are set out in

objective 16.2.1 which states:

Rural zones are reserved for productive rural activities and the protection and enhancement
of the natural environment, along with certain activities that support the well-being of rural
communities where these activities are most appropriately located in a rural rather than
urban environment. Residential activity in rural zones is limited to that which directly
supports farming or which is associated with papakaika.

[96] Not only is farming to be enabled, but so too is conservation (policy 16.2.1.1).
Two complementary policies explain what is meant by the objective to limit residential
activity “to a level which directly supports farming”. At first blush, the objective reads as
if residential activity that “supports farming” is referring to farmer accommodation, but
that is not what is intended. Rather, residential activity®® is required to be at a level
(density) that supports farming activity and also secures six key objectives (16.2.1.5).
The zone rules provide for the level of residential activity in each of the zones. Residential
activity that is not at this level of density is to be avoided, unless it is the result of a surplus
dwelling subdivision (policy 16.2.1.7). These provisions are consistent with the
strengthened strategic direction (objective 2.3.1).

[97] Further outcomes to be secured include that productivity in the rural zones is
maintained or enhanced (objective 16.2.4). This objective is achieved by “only” allowing
non-farming activities on high class soils where the scale, size and nature of the activity
means the loss of current or potential future rural productivity would be insignificant
(16.2.4.2) and “only” allowing subdivision where it is designed to “ensure” any future land

use and development will:

(a) maintain or enhance the productivity of rural activities;

(b) maintain highly productive land for farming activity, or ensure the effects of
any change in land use are:
(i) insignificant on any high-class soils mapped area; and

83 With the exception of papakaika.
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(i)  no more than minor on other areas of highly productive land;
(¢) maintain land in a rural rather than rural residential land use; and

(d) notincrease the potential for reverse sensitivity.®

[98] The 2GP planning maps show an area of high class soils on Lots 1 and 2. We
apprehend the area may be subject to earthworks for accessway and building platform
formation purposes. On our reading Earthworks objective 8A.2.1 and its policies provide
no additional guidance on the outcome sought for high class soils beyond those recorded
in the preceding paragraph. We note, however, that rule 8A.5.8 provides, firstly, that
earthworks must not remove topsoil or subsoil that is located within the high-class soils
mapped area from “the site" and, secondly, that activities that contravene this
performance standard are restricted discretionary activities. Unassisted by the evidence
on related policy matters, and the nature, scale and likely significance of potential effects,
we are unable to draw any conclusion on this aspect beyond noting the potential

requirement for a resource consent.

[99] The maintenance of rural character values and amenity (objective 16.2.3) is
provided for by controls on the density of residential activity (policy 16.2.3.2) and by
requirement to allow subdivision activities where the subdivision is designed to ensure
any associated future land use and development will maintain or enhance the rural

character and visual amenity of the rural zones (16.2.3.).

Level of residential density in the rural zone

[100] Again, because of the importance of density as a method to secure the 2GP
objectives, we divert to the operative 2GP rule for minimum site size to gain an
understanding of what the plan says about the level of density within this zone (Peninsula
Coast Rural Zone).%® In Peninsula Coast Rural Zone the minimum site size is 40 ha (rule
16.7.4.1(f)). A subdivision not complying with the minimum site size is a non-complying
activity (rule 16.7.4.3).

5 Policy 16.2.4.3.

%5 \While not yet operative, rule 16.5.2 applies to establish a maximum density of standard residential activities
for existing sites. Four existing titles exceed 20 ha and, subject to compliance with the other rules in the
plan, the titles could support five additional dwellings (including two dwellings on CFR OT11B/1033).
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Tension between the provisions for rural subdivision and outstanding natural

landscapes?

[101] In common with the operative DP outstanding natural landscapes are protected
from inappropriate development. The values for the various landscapes are identified in
Appendix A3. Those values are to be maintained or enhanced (objective 10.2.5).
Indeed, the objective is given effect to by “only” allowing subdivision activities that are
designed to “ensure” that any future land use or development will maintain the landscape
values identified in the Appendix and in accordance with certain policies (in particular,
policy 10.2.5.10). Appendix A3 assists by identifying “threats” to the landscape which
may lead to inappropriate development®® and how these threats can be addressed
through subdivision and land use design.

[102] There is a new policy for large buildings and structures in an ONL
(10.2.5.8(DV));* the antecedent of which was policy 10.2.5.6(NV). The parties will recall
the court’s discussion with the planners as to the meaning of “insignificant” in policy
10.2.5.6(NV). Mr Cubitt explained in evidence that he had not considered the meaning
of “insignificant” and was inclined to the view that it meant “minor” %8

[103] The new policy 10.2.5.8(DV) provides the adverse effects on large buildings on
the values of the ONL are either to be “insignificant” or where there are no practicable
alternative locations, “adequately mitigated”. We have considered what the Hearing
Commissioners have had to say about the drafting protocol used to describe levels of
effects. They make clear “insignificant” is a stricter test than “minor”.%® Unless and until
this provision is successfully challenged on appeal, it has to be applied according to its

tenor.

[104] As an aside, we note that policy 10.2.5.137° limits the number of small buildings
(i.e. no larger than 60m?) clustered together with each other or a larger building in an
ONL. While all buildings are to occupy the building platform we do not recollect receiving
any evidence on the number of buildings proposed to be built. Counsel for the applicant

86 Transcript (Cubitt) at 239.

57 Large buildings and structures were formally addressed in policy 10.2.5.6(NV).

a8 Transcript at 241 ff.

59 Decision of the Hearing Panel, Natural Environment at [1673] ff.

70 We are uncertain whether this is a new policy introduced in the decision version of the pDP.
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advises the performance standard permitting up to three 60m? does not apply.”! We
record policy 10.2.5.12 is also relevant, and we accept the outcome of this policy will be

achieved by the proposal and do not discuss any further.

[105] With that said, Mr Cubitt thought that the objectives for rural subdivisions and
outstanding natural landscapes (NV) were in tension.”? The tension in his mind arises
from the design elements that are “recommended or encouraged” to address specific
threats to this landscape. He considered the incorporation of these elements into the
design of a subdivision would pull in a different direction from a subdivision based on the
minimum site size of 40 ha. However, we do not think Mr Cubitt’s interpretation is correct
because these design elements are given as the assessment matters for a subdivision
complying with a minimum site size (rule 10.5.2.15(iii)). Thus, the clustering of buildings
(for example) is not driving smaller site size but a subdivision layout that enables the
grouping of dwellings and, we add associated infrastructure, in a way that protects the

landscape while maintaining the minimum site size.

Other provisions of the 2GP

[106] To finish off, the outcome for areas of indigenous vegetation and the habitats of
indigenous fauna are that they be maintained and enhanced (objective 10.2.1). The
decision version of this objective has been strengthened by recognizing “maintaining”
and “enhancing” may be achieved by protecting areas of significant indigenous
vegetation and the significant habitats of indigenous fauna (objective 10.1.1). Likewise,
the DV policy suite has also been strengthened by the adoption of directive language
across various fields of interest. A new policy provides that in the first instance, adverse
effects on areas of significant indigenous vegetation and significant habitats of
indigenous fauna are to be avoided. But if avoidance is not practicable then ensure that
(relevantly) there is no net loss and preferably a net gain in the biodiversity values of the
area (policy 10.2.1.2). Development is now “only” allowed where biodiversity values are
maintained or enhanced (policy 10.2.1.1). Similarly, subdivision is now “only” allowed
where it is designed to “ensure” future land use "will maintain or enhance biodiversity on
an ongoing basis and second, will protect significant indigenous vegetation and habitats
(policy 10.2.1.11). Following in suite, coastal biodiversity values and natural character

are also to be maintained and enhanced (objective 10.2.2) by, inter alia, encouraging

7 Page email to Registry dated 6 December 2018.
2 Transcript (Cubitt) at 231.
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conservation activity in the coastal area (policy 10.2.2.1).

[107] Finally, and not least, the potential for conflict between activities in the rural zone
is minimised through measures that ensure residential character and amenity of adjoining
residential zones are maintained and ensure also a reasonable level of amenity for
residential activities (objective 16.2.2). Those measures include requiring residential
buildings to minimize, as far as practicable, the potential for reverse sensitivity by being
set back an adequate distance from site boundaries and mining activities (policy
16.2.2.1). As for what is an adequate distance, the DV rules provide that where blasting
is taking place an adequate distance is 500m and where it is not taking place, new
residential activities must be located 200m from the mining activity”® (rule 16.5.10).
Activities that contravene the performance standard are restricted discretionary (rule
16.5.10(3)).

Effects on the environment (s 104D(1)(a))

[108] The four proposed building platforms and two existing dwellings are spread
across the north facing slopes of the property. We address next the localised effects on
land and property. These effects are relatively discrete and together with the objectives

and policies can be dealt with on their own.

The effect on the Granger and Bardell property

[109] Recalling that the operative DP has provisions addressing the effect on the
amenity of adjoining properties specifically (6.3.6) and the 2GP more generally (16.2.3)
we consider concerns raised in relation to the amenity presently enjoyed at the
Granger/Bardell property. The property is owned by two members of the appellant group

and is located west of the quarry (Lot 3).7

[110] We accept Mr Roberts' evidence that this property is already impacted by the
noise from the quarry.”® This was confirmed on our site visit; the quarry noise is such
that it cannot be said the Granger/Bardell property is imbued with a sense of peace or

3 A condition of consent addresses blasting at the quarry site, the applicant has offered a condition that the
new dwelling on Lot 4 will not be constructed until the quarrying activity on Lot 3 has ceased. The former
quarry will continue to be used for mining activity, but this activity will be or become a landfill.

7 Appellants’ EiC at [143]-[175].

75 Roberts, supplementary evidence dated 8 August 2018, at [31]-[35].
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quietude such that would be adversely impacted by the additional noise from vehicles
travelling along the accessway to Lots 1 and 2. Rather, the additional noise (and lights)
from vehicle traffic will have an immaterial effect on the aural and lighting amenity

currently enjoyed at the property.

[111] We heard evidence that the quarry consent holder (the applicant in this
proceeding) has not complied with the conditions of the quarry consent and has removed
landscaping that screened the view of the quarry.”® The landscaping was said to have
been removed when the consent holder bulldozed a track along the Lot 3 boundary
(being the access proposed for Lots 1 and 2).

[112] We digress to record that the consent holder's compliance with the conditions of
the quarry consent, is the subject-matter of enforcement proceedings before another
division of the Environment Court. Those proceedings are on-going.”” That said, we
take note of the fact — unchallenged — that Peninsula Holdings has not produced a
management plan for the quarry for the City Council's approval as directed under the

conditions of the quarry consent granted in 2007.7®

[113] On the issue of compliance with the quarry’s landscape conditions, the evidence
before us was insufficient to make any finding. Even if the appellants are correct in their
understanding that an accessway cannot be located along the alignment of the bulldozed
track, this does not necessarily mean subdivision consent cannot be granted. It means
that if consent is granted it may not be able to be exercised. We leave this matter to be

resolved by Judge Newhook’s division of the Environment Court.”®

[114] The appellants also raised an important issue as to the integration of the
accessway into the landscape. We have considered this issue in the wider context of the
proposal’s effect on the landscape.

Outcome

[115] While the proposal would change the composition of their view and introduce

traffic into their immediate environment, these changes would have only a minor effect

76 Appellants’ EiC at [130].

77 [2017] NZEnvC 091; [2017] NZEnvC 094; [2018] NZEnvC 132.
78 Transcript at 436-439.

" Transcript at 399.
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on the occupants’ amenity and are not contrary to any relevant provision.

Use of public roads

[116] The appellants raised a concern about the adequacy of the carriageway on public

roads to safely accommodate traffic generated by the future occupants of the subdivision.

Qutcome

[117] We accept the evidence of Mr G Fisher, a City Council transport planner, that the
proposal will have negligible effect on the safety and efficiency of the transport network;
his opinion was not effectively challenged under cross examination.?’ There are no policy

implications arising from the development on the road network.

Reverse sensitivity effects between the quarry and occupants of dwellings

[118] The building platform on Lot 4 is approximately 150m (maybe less) from central
work areas in the quarry and some 10m from the accessway used by quarry vehicles
(ROW B).%" Subject to confirmation®® the dwelling on Lot 2 is approximately 420m from

the working quarry, at which blasting is taking place.®

[119] The applicant also seeks consent to “re-authorise” the existing dwelling located
within the working quarry on Lot 3.

[120] For reasons that we will give next, we decline consent for Lot 4 and its building
platform. We have no evidence to satisfy ourselves as to our jurisdiction to “re-authorise”
the existing dwelling on Lot 3. We will determine the reverse sensitivity effect arising
from blasting on Lot 2 in the Final Decision noting the evident incongruity with 2GP Rural
policy 16.2.4.3(d) which is to only allow subdivision where future land use activities do

not increase the potential for reverse sensitivity.

80 Transcript at 342-345.

81 Appellants’ EiC at [195]-[205].

82 The plans produced by the applicant are not of a scale which we can verify the distance of the dwellings
from the quarry face, being expressly marked in some cases "Do Not Scale”.

83 Applying available evidence, the figure in the appellant's memorandum dated 6 December 2018 at [8]
appears reasonably accurate.
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[121] As the appellants rightly point out the occupation of a dwelling on the building
platform will very likely have a reverse sensitivity effect upon the quarry.®* "Reverse
sensitivity” refers to the potential for the new benign activity to restrain an existing activity
that is lawfully carrying on its business: per Auckland Regional Council v Auckland City
Council.®® The effect typically occurs where a benign activity seeks to locate within the
effects radius of an established activity: per Independent News Auckland Ltd v Manukau
City Council.®® Even though both land uses — existing and new — are legally established,
the potential for the reverse sensitivity effect arises because the uses are or may be
incompatible: per J M & D M Sugrue v Selwyn District Council 8

[122] Both planning witnesses recognised that the quarry could give rise to a range of
adverse effects on proximate residential activities. Thinking about the compatibility of
the activities during the hearing, Mr Cubitt advised there should be no residential activity
while extractive and filling activities are taking place as these have a similar range of
effects.®® Mr Forsyth observed that a working quarry is a land use that is generally
considered incompatible with proximate residential activity. We agree. However,
unsupported by any analysis of the quarry activities, the planners, opined their
incompatibility could be addressed by a no complaints covenant. A draft copy of the no-
complaints covenant was not produced and it emerged that the applicant was not

proposing to secure the covenant by a condition of consent.

[123] At the end of the hearing the applicant proposed a covenant deferring the
residential development of Lot 4 while extractive activities were occurring. The restriction

would not apply to the fill activities that are also authorised at this site.®®

Outcome

[124] The applicant submits there is no scope under the notice of appeal to oppose the
grant of consent based on a reverse sensitivity effect. We disagree. While the notice of
appeal is broadly framed, the issue of reverse sensitivity is a consequence of site size.

The applicant takes no issue with lot size being within scope of the appeal. By

84 Appellants’ EiC at [190]-[210].

85 Auckland Regional Council v Auckland City Council [1997] NZRMA 205 at 206.

86 Independent News Auckland Ltd v Manukau City Council Decision A103/2003 (EnvC) at [63].

8 JM & D M Sugrue v TR & Selwyn District Council Decision C43/2004 (EnvC) at [12].

88 Transcript at 286.

8 The term “fill" is not defined in the 2GP. The term “landfills” is defined. We see no express definition of
“cleanfills”.
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subdividing the underlying title of the quarry consent, the applicant would authorise new

sensitive activities to locate within the effects radius of the quarry.

[125] To the extent that the conditions of the quarry consent address any effects, the
conditions apply at the boundary of the “site”. “Site” means CFR 207075 and includes
land proposed in Lots 1, 2, 3 and 4. If the building platforms on Lots 1 and 2 are within
the separation distance for the blasting activity the potential for adverse noise or dust

effects on future occupants would require assessment.

[126] In the case of Lot 4, the applicant proposes developing the site after quarrying
(and blasting) ceases. The potential effects the fill activity only, include effects on
amenity from noise and dust. More troubling is the potential for injury or death arising

from vehicular and pedestrian conflict on proposed rights of way B and C.

[127] Filling is a rural activity and a productive use of rural land. The design of the
subdivision demonstrates no awareness of reverse sensitivity. The proposed conditions
of consent would bring no relief from the effects of the filling activity. The decision not to
amend the quarry consent means the consideration of setback as a tool to minimise
effects is not available (operative District Plan 16.2.4 and 16.2.2.1). As for any no-
complaints covenant, such a covenant has no value in addressing the adverse effects of
the quarry — these effects will subsist. For the applicant, the covenant simply means “if
you complain, we don’t have to listen”; per Ngatarawa Development Trust & ors v
Hastings District Council at [27].

[128] We conclude, the land in Lot 4 (and in the case of Lot 2, possibly) is required for
the internalisation of the adverse effects of the quarry in accordance with the conditions
of the quarry consent. The potential for reverse sensitivity would be increased were
residential activities established on Lot 4 and possibly Lot 2. If that occurred, the
productivity of the quarry, a rural activity, may not be maintained. We conclude the
creation of Lots 3 and 4 together with the building platform and existing dwelling is
contrary to the objectives and policies of the District Plans (operative District Plan
objective 6.2.4; 2GP objective 16.2.4).%°

% |n the absence of appropriate consent condifions, the potential for reverse sensitivity would be increased
were the future occupants of the existing Lot 3 dwelling unrelated to the quarry or filling operation.
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The effects on ecological values

[129] As noted earlier, the property contains significant indigenous vegetation and
significant habitats of indigenous fauna; including areas which have qualified the natural

landscape as outstanding.

[130] By way of context only (the document is not relevant under s 104D) the
Government has four national briorities for protecting biodiversity on private land which
identify rare and threatened environments and ecosystems at a national level.®’ National
Priority 1 is to protect indigenous vegetation associated with land environments that have
20% or less remaining indigenous cover. Part of Lot 6, outside of an area of land to be
covenanted, is located on an Acutely Threatened Land Environment with less than 10%
of the indigenous vegetation remaining. This vegetation also qualifies under National

Priority 1 for protection.

[131] National Priority 2 is to protect indigenous vegetation associated with sand dunes
and wetlands. The saltmarsh on Lots 3 and 6 and wetlands dominated by Carex

geminata on Lots 3, 4 and 6 qualify under this policy.

[132] National Priority 4 is to protect habitats of Acutely and Chronically Threatened
Indigenous Species. The habitats of two At Risk species found on Lot 6, and very likely

Lot 3, qualify.

[133] Dr Rate was concerned to avoid the subdivision having a greater impact on the
natural environment than what is already occurring under farm management, by the
disturbing of wildlife; promoting predation of wildlife; spreading weeds or discharging
sediment into the waterways.®> The main threat to the jewelled gecko is habitat clearance

and fragmentation; predation by pest animals and poaching.

[134] The subdivision and use of land may change the ecological context of the
receiving environment. In Dr Rate's opinion, unless the development is carefully and
purposefully managed, there will be an adverse effect on vegetation and fauna. The
potential effects discussed are perhaps generic to all subdivision activities, and include

increased disturbance of wildlife (people and vehicles); increased disturbance and

Z | 91 Rate, EiC at [31]-35].

92 Rate. EiC at [50].
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predation of indigenous fauna by pets, in particular cats and dogs; introduction and

spread of weeds and sedimentation of the waterways.

Recommended actions in response to adverse effects on ecological values

[135] Given the significance of vegetation and fauna on the property Dr Rate
recommended the legal protection of the saltmarsh on Lot 3 and its adjacent indigenous
vegetation and habitats; to extend the habitat of the jewelled gecko to compensate for
predation and to consider protection outside of an area of land to be covenanted in

response to future changes in land uses.*®

[136] He further recommended that a management plan be prepared that identifies the
type and extent of restoration activities to be undertaken and sets time scales and closure
criteria for completion of those actions. It is important, in his view, that the consent

authority monitor the Management Plan.®*

Proposed conditions

[137] The applicant proposed to enter into a covenant with the Dunedin City Council
over part of Lot 3 for the purpose of “protecting and enhancing areas of indigenous
vegetation”. The covenant would require the preparation, approval and implementation
of a management plan. The management plan is to address the matters identified by Dr
Rate (condition 3(c)). In lieu of this covenant, the conditions provided for the applicant

registering a QEIl covenant (condition 3(d)).

[138] A copy of the draft covenant and management plan were not provided. Nor did

the court receive an accurate plan of the areas to be covenanted.®®

[139] Both Dr Rate and Mr Moore envisaged the covenanted land would be fenced and
include the buffer area around the wetland.®® However, on Exhibit Trust 1 the wetland

buffer planting is shown outside the covenant®” and this was subsequently confirmed by

9 Rate, EiC at [39]-[43].

% Rate, EiC at [47].

95 Transcript (Cubitt) at 165.

9 Transcript (Moore) at 106; Transcript (Rate) at 137-138.
" Transcript (Rate) at 145.
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Mr Cubitt.%®

[140] While sub-clauses in condition 3(c) address the covenanting of “indigenous tree
land"®® and “hill slopes covered in exotic grassland”, those features are not identified on
any plan. Having explored the matter with the witnesses, the indigenous tree land is a
stand of Ngaio and Kowhai trees located on Lot 6.7 However, condition 3(c) does not
take in this area of land. Neither Mr Moore nor Dr Rate could assist our understanding
of where the “hill slopes covered in exotic grassland” were to be found — bearing in mind
this description could apply to most of the property. Mr Moore thought the reference was
to hill slopes on Lot 1 near the wetland.’® Dr Rate did not know.'®* While the conditions
refer to the habitat of the jewelled gecko, this has yet to be established for Lot 3, although
there is habitat on Lot 6.9

[141] Notwithstanding Dr Rate’s recommendation that the management plan condition
identify the type and extent of restoration activities to be undertaken and set time scales
and closure criteria for completion of those actions, this has not carried through into
conditions. He agreed with the court, that a direction in a management plan requiring
certain matters to be investigated or surveyed, without more on required responses and
intended outcomes, does not secure their protection or enhancement (the stated purpose

of the covenant).'

[142] We sought the assistance of the planning witnesses on how the condition was to
operate. They were not the authors and each was critical about aspects of the same,
acknowledging that conditions of consent providing for a management plan are to include

clear objectives.'*

[143] In addition to the matters noted above, Mr Forsyth also had concerns with the
sub-clause pertaining to the harvesting of an exotic woodlot in the proposed covenant
area. In addition to a wetland, the covenant area would include a mix of indigenous

forest, regenerating bush and forestry and there may also be forestry outside the

9 Transcript at 163; Exhibit Trust 1.

9 Also referred to in evidence by Dr Rate as ngaio shrubland. See EiC at [40]; Transcript at 146.
100 Transcript (Rate) at 146-147; Transcript (Moore) at 146; Transcript (Forsyth) at 423.

191 Transcript (Moore) at 107.

192 Transcript (Rate) at 148.

193 Transcript (Rate) at 147.

104 Transcript (Rate) at 138 and 147.

105 Transcript (Cubitt) at 289-290. Transcript (Forsyth) at 418.
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covenanted area immediately uphill of the area. There was no clear objective precluding

the destruction of the indigenous values of this area during harvesting.'%

Discussion

[144] Whether by deed or by contract, a covenant is a promise made between two
people. While the conditions give the purpose of the covenant as “protecting and
enhancing areas of indigenous vegetation and ecological habitat within Lot 3", the

promises made as between the parties are not recorded.

[145] Management plans are a different tool and can be useful in that they describe the
methods (practices and procedures) to achieve the conditions of a consent or, in this
case, the promises made in a covenant. Where management plans are used to
implement consent conditions, the conditions will usually provide they be developed by
a suitably qualified expert; that the consent authority is to certify the methods in the plan
will achieve the outcomes stated in the conditions; require the consent holder to conduct
their activities in accordance with the management plan and finally, provide that the
management plan will be periodically reviewed. Depending on their subject matter, the
management plan will provide whether or not the plan is to endure for the lifetime of the

consent.

[146] In this case, beyond a broad statement of the covenant’s purpose, the promises
made between the covenanting parties are not stated. Instead, the conditions
imprecisely describe the content of the management plan by the subject matter the plan
will address. In its current form, the proposed covenant of the saltmarsh will not protect
significant habitats and wildlife within the landscape, which are recognised values within

this landscape.

[147] That said, we doubt that a covenant is an appropriate condition where it is
proposed as direct mitigation for the adverse effects of a proposal. [If approved, could
the consent authority monitor the implementation of the management plan? Would not
the monitoring and enforcement of promises made in a covenant be a private matter as
between the parties i.e Dunedin City Council in its non-regulatory capacity and thus not

amenable to RMA enforcement action by third parties?

108 Transcript (Forsyth) at 417-423.
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[148] The parties did not address us on the appropriateness of the covenant as a
mechanism to address effects and so we express no concluded view on the matter.?”
We do record, however, that the applicant was encouraged to respond to the expert

evidence and review the conditions of consent bhut chose not to do so.
Outcome

[149] We accept Dr Rate’s recommendation for active management and protection of

the saltmarsh. The proposed mechanism is not, however, fit for purpose.

[160] Given this, the evidence does not place us in a position to make any affirmative
finding that the proposal is not contrary to the objectives and policies or that the values
of the saltmarsh will persist — and in that sense, are “minor”. Instead we are simply left

with uncertainty.

The effects on the Outstanding Natural Landscape, Rural Character and Visual

Amenity
Introduction

[151] We agree with Mr Forsyth that the natural landscape’s “outstanding” status does
not preclude development.'® Rather what is to be protected are those values that
qualified the landscape as outstanding. Under the 2GP outstanding natural landscapes
are protected from inappropriate development, and the values are maintained and
enhanced (10.2.5) when the effects of change on the values are ‘“insignificant”
(10.2.5.8(DV)).

[152] In contrast with the operative District Plan, the 2GP has a convention to describe
the level of effects under consideration. It was very important, therefore, that the

methodology employed by the witnesses take cognisance of this.

[163] The landscape evidence addresses the effects of buildings and structures within

the outstanding natural landscape. However, the witnesses constrained their evaluation
- SEAL on
i SEAL 07
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97 We note that as an alternative to the applicant entering into a covenant with the City Council, the
conditions provide for a covenant with QEIl Trust.
08 Forsyth, EiC at [34].
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to subdivision activities (NV 10.2.5.11), perhaps overlooking the fact that this policy
cross-references NV 10.2.5.6."® In doing so, they may have been unaware that the
effect of change on the values are to be “insignificant”. Their evidence presents a
difficulty for the court where adverse effects on values have been assessed using a
different convention or protocol to the 2GP. To illustrate, when the landscape architects
describe some of the level (magnitude) of some effects in terms of being “very low”, “low”
or “moderate/low” does this mean the effects are “insignificant” as contemplated under
the provisions (2GP, 10.2.5; 10.2.5.8)? There is nothing before us which would support

this inference.

[154] Following the release of the decision on 2GP submissions, the planners address
objective DV 10.2.5 and policy DV 10.2.5.8 (formerly NV 10.2.5(6)), asserting the effects
on landscape values will be “insignificant”. They do not point to where the landscape
architects give this evidence. Also, absent the assessment of related land use
consent(s), it is difficult to accept the planners’ conclusion as robust. Indeed, the
assertion that the effects will be “insignificant” is inconsistent with the landscape
architects evidence as to the scale of adverse effects in the short to medium term (i.e. up
to ten years). Longer term the scale of effects for Lots 1 and 2 are contingent on the
effectiveness of landscape treatment. While landscape architects may consider those
long-term effects on values ‘acceptable’ to them, it does not follow they are saying the
effects are “insignificant”. If the effects on values are not insignificant, the proposal will
be contrary to objective 10.2.5.

Lots4and7

[165] We have not assessed the effect on landscape, rural character and visual amenity
in relation to the building platform on Lot 4. For the reasons given, it is our judgement
that residential activity at this location is incompatible with “filling” on the neighbouring

site.

[156] The appellants do not have any concern with the proposed building platform on
Lot 7. Their objection is with the fact that the proposed lot size is less than the minimum
provided in the District Plans. We record our agreement with the landscape experts that
a dwelling at the base of Mt Charles set amongst the domesticated gardens and
shelterbelts associated with the former dwelling at this site, will not change the
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landscape’s character.

Lots 1 and 2

[157] Lots 1 and 2 are located on a moderately visually sensitive low ridgeline with high
visual amenity values."® The two landscape experts straight-out differed on many key
aspects of this part of the development. On this occasion, we prefer Mr Forsyth’s
evidence because we have a clearer sense of the comparator landscape against which
he was assessing the relative change and the probable consequences of change. In
doing so he better contextualized how the landscape and visual conditions could respond

to and be impacted by change.

[168] Mr Forsyth orientated the court into his assessment of effects by acknowledging
the primary effect of the proposal will be a new pattern of land use in a visually open and
elevated pastoral landform."" This change in the landscape will alter the composition of

the views and, in turn, the visual amenity derived from the same.

[159] We accept his opinion that the use of the land for this purpose on Lot 1, will have
a moderate to high adverse visual effect on the landscape. We are very concerned with
his advice that it is unlikely the mitigation planting on the southern slopes will establish at
this location “without a sustained effort over a number of years”."'? But even if it did, the
planting around the dwelling and the partial removal of a shelterbelt to secure views of
both Inlets from the ridgetop, is likely to engender its own — substantial — adverse

effects.’®

[160] Despite the applicant not having appealed the conditions of the consent, the
condition precluding the visibility of the dwelling on Lot 1 from any location on Hoopers
Inlet Road was deleted.’ The evidence made clear that at its proposed location the
dwelling would be visible from this vantage point.'"® No explanation was offered for this

change.

M9 Moore, EiC at [40]-[41]. Forsyth, EiC at [1086].
" Forsyth, EiC at [51].

112 Eorsyth, EiC at [47] and [130].

113 Forsyth, EiC at [127].

114 Condition 3(h) of the latest set of conditions.
"5 Moore, EiC at [39].
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[161] Were the two building platforms to remain in their current location, Mr Forsyth’s
opinion that overall change in landscape character will likely have a moderate to high
adverse effect is due principally to the location and elevation of Lots 1 and 2.'® In
response to these concerns, he recommended the building platform on Lot 1 be
repositioned away from the ridgetop, lower down the north-facing slopes of Varley's Hill.
If the platform was repositioned, the change in the landscape’s attributes would have a
lesser effect. With this change, taken together with the development at the other
platforms, his overall view was that the development would have an acceptable level of
effect on visual amenity.""” While Mr Moore’s opinion was that the adverse effects of the
buildings was already acceptably low, he could also support the repositioning of the
building platform on Lot 1.'"® Their evidence was not challenged by the applicant’s
counsel, but in saying that we were not told whether the applicant agreed to modify the

proposal accordingly.
Proposed planting and environmental enhancement conditions

[162] We agree with Mr Forsyth that the development of Lot 1 and 2 is unlike the
existing patterns of development situated near the coast.'”® Landform and vegetation
will be key to successful integration of the development into both visual catchments.'?

[163] The siting of the two building platforms, Lot 2 in particular, is somewhat
advantaged by their location relative to existing exotic and indigenous vegetation.
Bearing in mind the elevated position, vegetation behind Lot 1 and in the foreground of
Lot 2, together with the supplementary planting proposed by Mr Forsyth, will minimise
the prominence of future buildings within the landscape. This affords an opportunity to
design the subdivision in a way that will visually anchor the development within the
landcover. However, we are mindful of there being no evident condition controlling the
gross floor area of building within the proposed envelopes. Nor does the court have
evidence on earthworks necessary for the creation of building foundations on sloping
land'?! or the formation of rights of way. Little insight or certainty is created by conditions
that the earthworks should “blend seamlessly” with natural, surrounding contours.'??

118 Forsyth, EiC at [64] and [126].

"7 Forsyth, EiC at [136].

18 | andscape JWS, dated 6 August 2018 at [11]-[12] and [15].
119 Forsyth, EiC at [44].

O Forsyth, EiC at [32]-[34].

Forsyth EiC [41] ff.

“1 For example, Condition 3(h)(i)(iv)
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[164] We took note of the experts’ recommendation that success of the mitigation and
environmental enhancement planting depends on the process being competently
managed and to that end they recommended a “binding management plan”.'? The
necessity for this seems self-evident given the harsh growing conditions on the
Peninsula. We are mindful also of the deleterious effects of the applicant’s current land
management on the covenanted wetland in Lot 4,'** and we are mindful also of its

continuing omission to produce a management plan for the quarry.

[165] The recommendation that the conditions be secured by a management plan was
not, however, taken up. Instead the conditions for consent propose mitigation planting
(referred to in conditions as “screen planting”)'?® be undertaken six months after the issue
of a building consent and second, environmental enhancement planting (referred in the
conditions as “locally appropriate indigenous species”) be undertaken prior to the issue
of the s 224 certificate. Being low in confidence about what may materialise, but
conscious of the scale of effects on the landscape and visual amenity predicted by Mr
Forsyth in the short to medium term, our tentative thinking is prior to construction
commencing we would require certification by an appropriately qualified person that the
screen planting is thriving and has established to a height sufficient to acceptably
integrate the dwellings into the landscape. In other words, something more than a
condition requiring the planting of plants. Alternatively, we would wish to have compelling
evidence that there would be a greater probability of successful planting with an owner

resident on-site.

Other matters

[166] Three other matters arise.

[167] First, the building platforms and lots have common mitigation measures. The

mitigation maintains the values identified in the 2GP in relation to the property’s historic

features and light pollution.'?®

128 Landscape JWS, dated 6 August 2018 at [8]). The experts are addressing both mitigation and
environmental enhancement planting and we assume, therefore, the management plan applies to the
location of all the plantings.

124 Rate, EiC at [30].

125 While the keys to the attached plans do not adopt these labels, we infer screen planting occurs adjacent
to the building platforms.

126 Appendix A3.2.3 pp 40-44.

~2roymT O 7
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[168] Second, both District Plans note the siting of roads and tracks may also threaten
the landscape’s value. The 2GP gives, by way of example of poor siting, roads cutting
across the landform. There is no evidence that consideration was given to the 2GP’s
design recommendation that roads be in the least visually prominent area and, wherever

possible, follow contours of the landform.

[169] The evidence of the landscape architects was that the acceptability of the lineal
form of the driveway to Lots 1 and 2 depends on the existing plantings either side of the
proposed accessway. Mr Moore recommended the conditions of consent secure the
retention of these plantings and under cross-examination he agreed there was room to
better integrate the driveway into the landscape with additional planting, although he was
not in a position to make recommendations.'” The applicant did not respond by

proposing amendments to either secure the existing plantings or to augment the same.

[170] Together with the quarry, the existing track detracts considerably from the visual
amenity otherwise afforded by this landscape. The development affords an opportunity

to undertake remedial work by upgrading of the carriageway.

[171] The landscape plantings east of the track serve to reinforce the track’s lineal
alignment. Without additional landscaping, the lineal profile of the access is likely to
become more emphasised when the carriageway is formed to the requisite standard,
including the concreting of the most visible section. If the applicant wishes to pursue the
application it will need to consider whether the existing landscaping can be augmented
to reduce the lineal profile of the accessway and propose conditions of consent that
properly secure the landscape planting. Considered advice is required on the appropriate

colour tint of the concrete.'?®

[172] Third, we have signalled above our misgiving that the applicant has not applied
for all necessary consents. By its own admission this most certainly involves the consent
required under operative DP rule 14.6.1(a) for the erection of buildings within a
Landscape Building Platform and, we think, the corresponding provisions in 2GP DV rule
16.3.4. From our reading of the plan it appears highly likely that consent for earthworks
is also required under 2GP DV Section 8A.1 and possibly other rules as well.

127 Transcript at 408-409.
128 Mr Forsyth, EiC at [106] recommended a sand tint and Mr Moore, EiC at [40(f)].
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[173] It is well established that “where more than one resource consent is required for
a proposal, applications for all consents required should be made at about the same
time”.'? The reason for this is set out in the well-known case of AFFCO New Zealand
Limited v Far North District Council and Northland Regional Council.™® Quoting directly
from Judge Sheppard:

The application needs to have such particulars that the consent authority would need to be
able to have regard to the effects of allowing the activity, and to decide what conditions to
impose to avoid, remedy or mitigate adverse effects without abdicating from its duty by
postponing consideration of details or delegating them to officials. (The limits on delegation
were authoritatively described in Turner v Allison [1971] NZLR 833; 4 NZTPA 104(CA)).

[174] In the circumstances of this case, we remain to be satisfied why it is appropriate
to grant subdivision consent in the absence of application for all consents required,
particularly in relation to the earthworks consents. We are mindful of objective 18.3.4 in
the operative DP and its direction that subdivision activity consents should be considered
together with appropriate land use consents and heard jointly. We tend to the view that
the earthworks and subdivision activities, at least, are integral and should have been
bundled together in a comprehensive application. We are reinforced in this view by the
assessment matters for subdivision activities that direct us to the appropriateness of any
building platform including its location in relation to any vehicle access or service
connection (cl 18.6.1(h)). While we have an indicative two dimensional location of the
accesses, in the absence of any application for earthworks consent, we are uncertain
which evidence is led to satisfy the court that the building platforms are appropriate. Does
not the potential scale of the earthworks associated with the platforms and vehicle access
together with an unknown risk of land instability’® in some areas, support a

comprehensive assessment of the proposal?

[175] Moreover, the appropriateness of a building platform in an outstanding natural
landscape is addressed in the same provision and includes consideration of restrictions
of floor area and height of buildings and associated development. While each building
platform is dimensioned 30m x 40m, we do not understand this represents the restriction

129 AFFCO New Zealand Limited v Far North District Council and Northland Regional Council Decision A6/94
at 13 ff. We expect that the reference in AFFCO to "about the same time” recognised that in that case there
were two respondent consent authorities. That is not the case on the current proceedings.

139 Decision AB/94.
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in floor area. Indeed, the scale of the buildings, other than their maximum height, is
unknown in spite of this being a matter identified in the operative District Plan (at least)

for assessment.'®?

Effects on the environment (s 104D (1)(b))

An alternative baseline environment and proposed density of development

[176] The grounds of appeal include the allegations that the decision:

(a) unlawfully assessed the magnitude of effects of the application against an
erroneous permitted baseline; and
(b) unlawfully assessed the magnitude of effects of the application against an

erroneous determination of the existing environment.

[177] Taken at face value, these grounds of appeal are somewhat unexpected as the
decision does not refer to a permitted baseline applying and the findings of the
Commissioner on the existing environment do not extend beyond the statement that he
accepts the description of the environment contained in a council officer's report and in

the application.

[178] Elsewhere in the decision the Commissioner also observes that both the
operative and proposed District Plans anticipate a greater degree of development than
what is proposed by the applicant. Indeed, the Commissioner concludes the application
presents a better approach to managing the effects on the environment than the “cookie

cutter approach” afforded by the rules in the District Plan,'®®

[179] Leading on from that, counsel for the applicant, Mr Page, developed a theory of
the future environment to which he would have the court give weight. He reminded us of
the High Court decision of Queenstown Central Ltd v Queenstown Lakes District
Council,"™ a case also concerning non-complying activites. Our judgement, he
submitted, about the future environment and assessment of the effects of the proposal

under s 104D(1)(a), must be made having regard to the provisions of the operative

132 Transcript (Moore) at 113-114.

133 Dunedin City Council decision on Resource Consent Application SUB-2016-58, LUC-2016-336 and LUC-
2006-370881/C at 16 and 17.

134 12013] NZHC 815 (HC).
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District Plan."® “[T]he ‘real world approach’ requires more than simply ignoring the reality
that the future may look very different”. Indeed, were this consent not to be upheld the
applicant says the real world may be considerably more impacted by alternative
development scenarios that are supported by the provisions of the operative District

Plan.1%¢

[180] Mr Page frankly admitted his argument was to overcome the directive policy in

the proposed DP to:

Avoid residential activity in the rural zones on a site that does not comply with the density

standards for the zone, unless it is the result of a surplus dwelling subdivision (policy

1624 7.

[181] Giving planning evidence on behalf of the applicant, Mr Cubitt was charged with
establishing the future environment if the applicant were to proceed with a “complying”
subdivision or alternatively, with a proposal to establish residential activities on the

property’s existing titles.'%®

[182] Mr Cubitt’s evidence was that, subject to compliance with minimum lot size, the
District Plan’s density rules give rise to a “yield” in the range of 7 to 18 dwellings™®*
depending on the development scenario elected. Mr Cubitt could give credence to this
“future environment”’, which includes the 185 ha Farm Block, because of his
understanding that Dunedin City Council will never refuse an application for subdivision

that complies with the minimum lot size rule under the operative District Plan.'°

[183] In contrast with the above, the principal benefit of the proposal under appeal is
that only four new dwellings are proposed and the Farm Block will be subject to an
amalgamation covenant (condition 2(d)) and a consent notice registered on the title
precluding further residential development of the land (condition 3(r))."*' Mr Cubitt's

evidence was that the consent notice only “partially reflected” what was intended.

135 page, opening submissions at [35] referring to paragraphs [35] and [66] of Queenstown Central Ltd v
Queenstown Lakes District Council.

136 page, opening submissions at [36].

137 Transcript at 466.

138 page, opening submission at [34].

139 Gubitt, EiC at [67]. We have already commented on the level of density anticipated under the existing title
structure or a “cookie cutter” 15 ha lot subdivision.

10 Cubitt, EiC at [71].

141 Recognising the exception for one more dwelling in the circumstances stated in this condition.

\;{Eﬁ\f
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However, he did not correct the condition by proposing an amendment. 42

[184] In a separate condition, a consent notice is to be registered stating residential
development shall not be permitted on Lot 6 and that it could not be used with other land |
to meet the density requirements for a dwelling on other land (condition 3(s)).

Discussion

[185] Returning to Queenstown Central Limited v Queenstown Lakes District Council,
this case concerns an appeal to the High Court against the decision to grant of resource
consent to build a Mitre 10 and Pak'nSave at Frankton Flats, Queenstown. The
applications were directly referred to the Environment Court which, in separate decisions,

granted consent.

[186] Allowing the appeals, Fogarty J found the Environment Court had created an
artificial future environment.™® This had come about when the court applied Queenstown
Lakes District Council v Hawthorn'* in a way that removed from its consideration the
operative District Plan’s objective for Frankton Flats.'® For context, the relevant
objectives and policies of the operative District Plan follow:

Objective 6 — Frankton

Integrated and attractive development of the Frankton Flats locality providing for airport
operations, in association with residential, recreation, retail and industrial activity while
retaining and enhancing the natural landscape approach to Frankton along State Highway
No. 6.

Policies:
6.1 To provide for the efficient operation of the Queenstown airport and related activities

in the Airport Mixed Use Zone.

6.2 To provide for expansion of the Industrial Zone at Frankton, away from State Highway
No. 6 so protecting and enhancing the open space and rural landscape approach to

Frankton and Queenstown.

42 Cubitt, EIC at [26].

143 Cross Roads Properties Ltd v Queenstown Lakes District Council [2012] NZEnvC 177; Foodstuffs (South
Island Ltd v Queenstown Lakes District Council [2012] NZEnvC 135 at [85].

144 12006] NZRMA 424 (CA).

145 At [49]. See also Environment Court decision Foodstuffs (South Island) Limited v Queenstown Lakes
District Council [2012] NZEnvC 135 for Pak'n Save at [104]-[105] for discussion on Queenstown Lakes
District Council v Hawthom.

O
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[187] A proposed District Plan for Frankton Flats area had also been notified (referred
to by the High Court as PC19(CV)). The overall purpose of PC19(DV) was the completion
of the rezoning of Frankton Flats for urban activities, implementing the above objective
and policies.'® PC19(DV) was, however, the subject matter of several appeals and,
agreeing with the Environment Court, Fogarty J found that the ultimate shape of
PC19(DV) was difficult to forecast.™’

[188] While Frankton Flats was zoned General Rural under the operative District Plan,
that plan recognised the area would be urbanised.'*® There was no suggestion that
Frankton Flats would remain undeveloped as rural land, indeed it was going to be the
setting of intensive development.’® As a consequence of the Environment Court’s
decision, Fogarty J found that the court had not considered either the subject site or the
receiving environment as a place where industrial activity may occur under the operative
District Plan; an approach which Fogarty J held was contrary to objective 6 of the
operative plan which expressly provides for this activity.”™ This precluded an
assessment of the effects of the proposed retail activities on the environment and of any
determination whether those effects "will be” minor under s 104D(1)(a). It is in this
context that Fogarty J remarked there needed to be a “real world” approach to analysis,
without artificial assumptions, creating an artificial future environment”.’®" The High Court

held this was a significant error of law.'?

[189] In summary, we understand Queenstown Central Limited v Queenstown Lakes
District Councif to say that the environment is not circumscribed solely by its natural and
physical attributes "but is also shaped by the uses of land detailed in the provisions of
the District Plan”.

Strategic propositions

[190] Mr Page's submission is developed under the heading “Baseline” and we infer

the applicant’s strategic proposition is that there is a level of development that could occur

148 Queenstown Central Ltd v Queenstown Lakes District Council [2013] NZHC 815 (HC) at [25].
47 Queenstown Central Ltd at [33].

48 Queenstown Central Ltd at [23).

149 Queenstown Central Ltd at [39].

150 Queenstown Central Ltd at [48]-[49].

51 Queenstown Central Ltd at [85].

152 Queenstown Central Ltd at [85).
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within the environment and this level is the “baseline” above which, or in relation to which,
this proposal is to be assessed. Alternatively, the court should give weight to the expert
opinion that the proposed development is an improvement on an alternative which the

applicant may proceed with if it is unsuccessful on appeal.

[191] We find, however, the applicant’'s approach to be novel and unsupported by
Queenstown Central Limited v Queenstown Lakes District Council.  Following
Queenstown Central Limited v Queenstown Lakes District Council we have no hesitation
in finding that within the rural environment some level of residential development is
acceptable. This is consistent with the objectives for the area under both the operative

and proposed District Plans.

[192] Unless the future environment was one that was permitted and for which no
consent was required, the applicant cannot overcome the directive policies in the 2GP in
the way proposed. Instead, the applicant needed to engage with the content of the

District Plans.

[193] The argument overlooks the salience of the application’s non-complying activity
status and its engagement with a wider range of policy considerations than what would
arise for a restricted discretionary activity. It also overlooks the fact that residential
activities and possibly earthworks require consent under both District Plans. Put another
way, Mr Cubitt's environment wherein there are an additional seven to 18 dwellings, is

not one that is permitted under either plan.

[194] We must assume that a consent authority, properly seized of its jurisdiction would
know that it can either grant or refuse resource consent for a restricted discretionary
activity (s 104C) or for that matter a non-complying activity under s 104B. And the same
consent authority would make its decision having assessed the merits of the application
against the relevant objectives and policies of the District Plan; R J Davidson Family Trust

v Mariborough District Council.'*®

[195] We do not accept Mr Cubitt's assertion that the lots under minimum lot size
support productive use of the land.’* Apart from his lack of expertise to offer this opinion,
what he says fundamentally cuts across the grain of both District Plans. While we do

153 R J Davidson Family Trust v Mariborough District Council [2017] NZCA 316 at [74].
154 Cubitt, EiC at [154], Transcript at 225.
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accept that not all rural land has the same productive capacity, the rules in the 2GP are

sensitive to context and minimum site size varies across different parts of rural Dunedin.

[196] By stipulating a minimum lot size the District Council is working on the level of
residential density in rural areas for a number of stated purposes. The applicant
approached the density provisions in each District Plan as if they anticipate a certain yield
of residential dwellings within the rural environment. The idea that subdivision could be
laid out in a “cookie cutter” style to yield 7 to 18 dwellings presumes little or no attention
need be given to this complex challenging land form; the values of the environment or

the productivity of rural land.

[197] Under the applicant's approach the objectives and policies are met by removing
from rural production 23.2 ha of land for residential development (Lots 1, 2, 4, 5 and 7)
and by jeopardising the rural activity occurring on a further 38 ha (Lot 3). Our approach
is more straightforward: the provisions are met when residential activity takes place at a
level of density where all sites retain their productivity and the values of the environment

(in context, the ecological and landscape values) are maintained.

Outcome

[198] We decline to give weight to the baseline environment based on an application of

Queenstown Central Limited v Queenstown Lakes District Council.'®®

[199] Mindful that the decision version of the 2GP may be appealed, we find the

proposed eight lot subdivision to be inconsistent with objective 16.2.1, policies 16.2.1.5
and 16.2.1.7 and objective 16.2.4, policy 16.2.4.3(a) and (d) and in tension with objective
18.2.1 of the operative district plan.

[200] We are unable to reach a view on the balance of the objectives and policies of
both District Plans, given that the proposed consent conditions are poorly drawn and

likely ineffective for their purpose.

155 [2013] NZHC 815 (HC).
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Overall Outcome
[201] For the above reasons, the following decisions are final:

(a) decline in part the application for subdivision insofar as it concerns the
creation of Lots 3 and 4;

(b) decline to give weight to the baseline environment based on an application
of Queenstown Central Limited v Queenstown Lakes District Council;"*® and

(c) reject the submission that there is an adverse effect on the amenity enjoyed
at the adjacent property owned by the appellants Ms M Bardell and Mr G

Granger.
Directions
[202] We direct that by Friday 8 February 2019:

(@) the applicant will advise whether an amended Lot 1 building platform is to
be located in accordance with Landscape JWS 6 August 2018;

(b) if the application for subdivision consent and necessary land use consents
are to be pursued, the applicant is to propose amendments to the following
subdivision conditions responding to the issues raised by the court and
provide expert evidence confirming the content of the conditions (as
indicated):

1. Condition1: invalid condition;

2. Condition 2(d) and/or condition 3(r): the content of the consent notice
is to be confirmed:'®”

3. Condition 2(d): we have yet to be satisfied that the amalgamation
covenant is an appropriate mechanism. Contrary to what Mr Cubitt
said, could not the agreement o hold with parcels of land be varied
by the agreement of the promisee (City Council)? Condition 2(d) is
inconsistent with condition 3(r) which addresses the land as an
“amalgamated site” and second, provides OT references;

4.  Condition 3(c): again we are yet to be satisfied that a covenant is an

appropriate mechanism. It is our preliminary view that it is not. The

158 Queenstown Central Ltd v Queenstown Lakes District Council [2013] NZHC 815 (HC).
157 Cubitt, EiC at [26].
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court will not approve a covenant unless it knows the promises made
or alternatively, the conditions that the management plan will
implement.  Expert evidence confirming the content of the
promises/conditions is required together with amended plans clearly
showing the aerial extent of the land to be covenanted,;

Condition 3(d): the court will not approve the QEIl covenant;
Condition 3(f) — (g); 3(i) (xi-xii): as currently worded the court has a
low level of confidence that if implemented, the conditions will reduce
to the level provided for in the District Plans, the adverse effects on
landscape values and rural character. The same concern arises in
relation to Lots 2 and 7;

Condition 3(I) and (m) (Lot 3) and condition 3(n) and (o)(x-xii) (Lot 4):
the court has declined the creation of these two lots. It follows the
conditions will need reviewing generally and specific consideration will
need to be given to the impact, if any, on the roadside landscaping of
the quarry site under RMA 2006-1124 and any other consequential
changes that may be required,;

Advice Note 16 to subdivision consent SUB 2016-58 should be
amended by deleting the text that commences “In this case ...";
Regarding the land use consent conditions pertain to dwellings on
Lots 1, 2 and 7, in the absence of any resource consent application
for the dwellings, the parties are to confirm these conditions are not
applicable.

(c) should the applicant elect not to pursue the course at (b) above it is to file

and serve advice of this by Friday 8 February 2019. The court will then

proceed to issue a final decision;

(d) should the applicant decide to address the matters raised in this decision,

further directions will be made. At this stage, it is our tentative view that the

hearing will need to be reconvened.

For the court:

e

E Borthwick

Environment Judge
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Introduction

[1] The appellants, the Guardians of Paku Bay Association Inc (the “Guardians”),
appeal a decision of the Environment Court dated 22 November 2010 granting various
resource consents for the establishment and operation of a marina at Paku Bay in

Tairua Harbour.'

[2] The notice of appeal alleges that the Environment Court erred in law in
deciding that the proposed marina development would not be contrary to the
objectives and policies of the Waikato Regional Coastal Plan. As is noted below, this
allegation is particularised. Eight separate matters are raised and detailed grounds of

appeal are set out.

[3] The first respondent, the Waikato Regional Council, granted the consents for
the proposed development. It was served with the notice of appeal. It advised that it
abides the decision of the Court. [t considered that the relevant arguments could and
would be properly presented by the appellant and by the second respondents

respectively.

[4] The second respondents, Tairua Marine Limited and Pacific Paradise Limited
(jointly the “applicants”), are the members of an unincorporated joint venture which
was formed for the purpose of applying for the requisite consents needed for the
development and operation of the marina. They oppose the appeal, and say that the
Environment Court made no error of law in upholding the grant of the various

consents by the Waikato Regional Council.

Factual Background

[5] The applicants have, for a number of years, aspired to develop a marina at
Paku Bay alongside reclaimed land in which they have an interest. Paku Bay is on the

eastern coast of the Coromandel Peninsula. It is just inside and to the north of the

' Tairua Marine Ltd v Waikato Regional Council {20101 NZEnvC 398.
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entrance to Tairua Harbour. There are nearby settlements. Pauanui is immediately to

the south and Tairua is to the east.

[6] Relevantly, in or about 2002 or 2003, the applicants sought the introduction of
marina zones into the relevant planning documents. They were successful. The
planning map in the now operative Waikato Regional Coastal Plan shows two marina
zones in Paku Bay: Tairua Marina Zone 1 and Tairua Marina Zone 2. The background
detailing the applicant’s endeavours to develop the area are summarised in the

decisions of the Environment Court which introduced those zones.>

[7] Following the introduction of the marina zones, the applicants applied for
consent to develop a 150-berth marina in Paku Bay. That proposal became known as
“Option 5”. Option 5 was for a 150-berth marina occupying the whole of the area of
seabed in Tairua Marina Zone 1, and part of the area in Tairua Marina Zone 2. It was
proposed that there would be a substantial reclamation of part of Paku Bay on the
northern perimeter of the marina basin, with a rock wall on the basin’s western and
southern perimeters. The proposed Option 5 marina was to be dredged to a depth of
three metres and it was intended that boats would access the marina via a dredged

access channel which runs adjacent to a nearby beach known as Esplanade Beach.

[8] The Option 5 proposal was declined by the Waikato Regional Council and on
appeal by the Environment Court.” The Environment Court’s decision was upheld by

this Court.’

[9] The applicants then reconsidered their plans and ultimately they promoted a
revised design known as “Option 55”. Option 55 involves a 95-berth marina, mostly
within Tairua Marina Zone 1, although partly within Zone 2. The total arca covered
by the proposal is 2.1 hectares. It involves less reclamation than Option 5, and it is
intended that the marina basin will be surrounded on its outer perimeter by a PVC sea
wall. In common with Option 5, boats entering and leaving the marina will be

required to use a dredged channel adjacent to Esplanade Beach to access the

: Pacific Paradise Ltd v Waikato Regional Council EnvC Auckland A86/2002, 26 April 2002
(interim decision) and Pacific Paradise Ltd v Waikato Regional Council EnvC Auckland
A139/2003, 20 August 2003 (final decision).

’ Tairua Marine Ltd v Waikato Regi