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ORC SUBMISSIONS FOR HEARING
NFL — Natural features and landscapes

May it Please the Commissioners:
Sections 6(b) and 7(c)
1 In achieving the purpose of the Resource Management Act 1991 (RMA),

the ORC must in the PORPS as a matter of national importance recognise
and provide for:

“b)  the protection of outstanding natural features and landscapes from
inappropriate subdivision, use, and development.”

2 Particular regard must be had to?:
“(c)  the maintenance and enhancement of amenity values:”
3 “Amenity values” is defined to mean?:

“...those natural or physical qualities and characteristics of an area that
contribute to people’s appreciation of its pleasantness, aesthetic
coherence, and cultural and recreational attributes”

Principles to apply in giving effect to sections 6(b) and 7(c)

4 Whether a natural feature or landscape is outstanding is a factual
assessment based upon the inherent quality of the feature or landscape
itself.

5 While an outstanding feature or landscape must be natural, it need not be

pristine or unaltered®.

6 The question of what restrictions should apply arises once the outstanding

natural feature or landscape has been identified®.

7 What is “inappropriate” is to be assessed against that which is to be
protected. Activities which do not protect the outstanding nature of the

feature or landscape will not be appropriate.’

! Sections 6 and 61(1)(b) of the RMA

2 Sections 7 and 61(1)(b) of the RMA

3 Section 2 of the RMA

4 Man O'War Station Ltd v Auckland Council [2017] NZCA 24 at [61]

> Man O'War Station at [66]

® Man O’ War Station at [62]

" Environmental Defence Society Inc v New Zealand King Salmon Co Ltd [2014] 1 NZLR 593 at
[47], [55] and [101] to [105]

TMS-266090-1095-504-V4 2



10

This assessment is undertaken by identifying the values of the outstanding
natural feature or landscape that is to be protected, which in turn informs

what would be appropriate and what would not®.
A construct which is helpful to doing so is ‘landscape capacity’®.

For an excellent summary of the relevant section 6(b) and 7(c) principles
see paragraphs [103] to [110] of the Environment Court’s decision in Upper
Clutha Environmental Society Incorporated v Queenstown Lakes District
Council [2019] NZEnvC 205. Relevant extracts are attached.

Plantation forestry

11

12

13

The PORPS must be prepared in accordance with the Resource
Management (National Environmental Standards for Plantation Forestry)
Regulations 2017 (NESPF)?°,

The NESPF provides a comprehensive set of provisions to manage
plantation forestry and related activities on a consistent basis throughout
New Zealand.

The NESPF is not an easy read. The Ministry for Primary Industries has
published an overview  which can be viewed here:

https://www.mpi.govt.nz/dmsdocument/28551-overview-of-the-nes-pf

This reference is provided for context only. Guidance such as this is in no

way authoritative as to the meaning (or intended meaning) of the NESPF.

The issue

14

15

16

The issues which arise at regional policy level are whether any policy would
require a regional or district rule in conflict with the NESPF and, if so,

whether this is permissible.

The NESPF provides that in certain circumstances a rule in a plan may be

more stringent than the NESPF.
A rule in a plan may be more stringent than the NESPF if the rule!!:

“...recognises and provides for the protection of—

8 Upper Clutha Environmental Society Inc v Queenstown Lakes District Council [2019] NZEnvC
205 at [103] to [110] (extract attached).

® Upper Clutha Environmental Society at [10] and [110]

10 Section 61(1)(e) of the RMA

11 Regulation 6(2)(a) of the NESPF
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17

18

19

20

21

€) outstanding natural features and landscapes from inappropriate use
and development; or...”

Therefore, PORPS policies may be more stringent than the NESPF to

protect outstanding natural features and landscapes from inappropriate use

and development.

There may not be more permissive plan rules (nor regional policies

requiring such rules) because there is no NESPF provision allowing this2.

Regulation 5(4) of the NESPF provides that if the NESPF does not apply to
a particular activity, there may be rules in regional or district plans that apply
to that activity®®.

It should be noted that this provision relates to activities rather than effects.

It is implicit that there may not be additional rules to deal with the effects of
activities permitted by the NESPF (other than where more stringent rules

are expressly permitted).

Specific NESPF provisions

22

The NESPF includes provisions specifically relating to outstanding natural
features and landscapes, visual amenity landscapes, and wilding tree risk

and control.

Outstanding natural features and landscapes

23

24

25

26

An outstanding natural feature or landscape is defined to mean an area
identified as such, and with its location identified, in a regional policy

statement, regional plan or district plan.

As a condition to permitted activity status, afforestation must not occur

within an outstanding natural feature or landscape*.

If this condition is not complied with, then the afforestation is a restricted

discretionary activity*®.

Consent is required from the local authority that has identified that area,

feature, or landscape within its plan or policy statement?®.

12 Sections 43B and 44A of the RMA.

13 The activities the NESPF applies to are listed in regulation 5(1). Vegetation clearance before
afforestation is specifically excluded by regulation 5(3)(b).

14 Regulation 12 of the NESPF

15 Regulation 16 of the NESPF

16 Regulation 16(3) of the NESPF
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28

29

For territorial authority consents, and most regional council consents,
discretion is restricted to wilding tree risk, mitigation measures, effects on
the values of the outstanding natural feature or landscape and information

and monitoring requirements?’.

However, for regional council consents if the afforestation is more than 2
hectares in an area with very high erosion risk, or in an area where the
erosion risk is undefined, then the discretion is restricted to erosion related

factors?® ie not the values of the outstanding natural feature or landscape.

Therefore, in some circumstances, whether the impact on outstanding
natural features and landscapes can be considered will depend upon which
council has identified the landscape or feature in its plan or policy

statement.

Visual amenity landscapes

30

31

32

33

34

A visual amenity landscape is defined to mean a landscape or landscape
feature identified in a district plan as having visual amenity values and
identified in a policy statement or plan by its location.

As a condition to permitted activity status, afforestation must not occur in a
visual amenity landscape if rules in the relevant plan restrict plantation

forestry activities within that landscape?®.

It is implicit in this that regional and district plans may include restrictions

on plantation forestry activities in visual amenity landscapes.

If this condition is not complied with, then the afforestation is a controlled

activity?.

Control is reserved over the effects on the relevant visual amenity values?*.

Wilding tree risk and controls

35

As a condition to permitted activity status wilding tree risk must be

calculated in accordance with prescribed wilding tree risk guidelines?? and

17 Regulation 17 (1) of the NESPF
18 Regulation 17(4) of the NESPF
19 Regulation 13 of the NESPF
20 Regulation 15(3) of the NESPF
21 Regulation 15(4) of the NESPF
22 Regulation 11 of the NESPF
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36

37

38

39

40

afforestation must not occur in an area with a wilding tree risk calculator

score of 12 or more?.

If this condition is not met, then the afforestation is a restricted discretionary

activity?4,

For territorial authority consents and most regional council consents,
discretion is restricted to wilding tree risk, mitigation measures, effects on
the values of any relevant outstanding natural feature or landscape and

information and monitoring requirements?®,

However, as noted above for some regional council consents the discretion
is limited to erosion risk factors, and whether a regional council consent or
a territorial authority consent is needed depends upon which plan or policy
statement identifies the outstanding natural feature or landscape.

There is a limited requirement to eradicate wilding conifers but not in any
manner relevant to outstanding natural features or landscapes, or visual

amenity landscapes?.

Specific setbacks apply depending on the nature of the adjoining property?’
but not in any way relevant to outstanding natural features or landscapes,

or visual amenity landscapes.

What does this mean for the PORPS?

41

42

43

There are three key points.

Under regulation 6 there may be more stringent policy settings to protect
outstanding natural features and landscapes from inappropriate use and
development. These policy settings can be more restrictive than the limited
protections in the NESPF. They may lead to plan rules which make
plantation forestry a fully discretionary activity, or non-complying or even
prohibited, where necessary to protect outstanding natural features and

landscapes.

For the limited protections in the NESPF for outstanding natural features
and landscapes, and for visual amenity landscapes, to apply it is necessary

to:

23 Regulation 11(3) of the NESPF
24 Regulation 16 of the NESPF
% Regulation 17 (1) of the NESPF
26 Regulation 11(5) of the NESPF
27 Regulation 14 of the NESPF
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43.1 Identify outstanding natural features and landscapes as such, and
identify their location, in a regional policy statement, regional plan

or district plan; and

43.2 Identify in district plans relevant landscapes and landscape features
as having visual amenity values and in policy statements or plans

identify their location.

44 Which local authority’s policy statement or plan can impact upon whether
effects on outstanding natural features and landscapes will be a factor
relevant to an application for a restricted discretionary resource consent.

The PORPS

45 NFL-P1 provides that the areas and values of outstanding and highly
valued natural features and landscapes are to be identified.

46 This is in accordance with the case law.

a7 Identifying the areas and values of outstanding and highly valued natural
features and landscapes in plans means that as a minimum the limited
protections in the NESPF will apply to those areas, subject to any more
restrictive provisions in the plans themselves.

48 NFL-P1 also requires identification of the capacity of natural features and
landscapes to absorb use and development while protecting or maintaining
the values that contribute to the natural feature or landscape being
outstanding or highly valued.

49 In terms of King Salmon this has appropriateness being assessed by
reference to that which is to be protected.

50 That happens by reference to the values which make the relevant feature
or landscape outstanding (or highly valued).

51 Assessing capacity to absorb change is a tool to guide what use or
development can occur while also protecting or maintaining those values.

52 This is not maximum permissible harm policy. To put it in those terms
confuses change with harm.

53 By identifying the relevant values (“What makes this special?”) it is then

possible to assess the capacity (if any) for change without harming those

values.
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55

56

57

58

NFL-P3 provides for the maintenance or enhancement of highly valued
natural features and landscapes by avoiding significant adverse effects on
the values of those landscapes and features and avoiding remedying or

mitigating other adverse effects.

The NESPF contemplates that this may include plan provisions restricting

plantation forestry activity in these areas.

NFL-P5 deals with wilding conifer risk. It confines the avoidance of planting
and replanting to areas identified as outstanding natural features and
landscapes. It confines buffer zones to those necessary to protect

outstanding natural features and landscapes.

By doing so, it stays within the scope of permissible increased stringency
in terms of the NESPF.

Finally, under NFL-M1(1) identification of outstanding (and highly valued)
natural features and landscapes is to occur in district plans. Therefore, in
terms of the NESPF the discretion for restricted discretionary consent
applications under the provisions outlined in these submissions will include

effects on the values of the outstanding natural features or landscapes.

ORC expert evidence

59

60

61

Mr Maclennan prepared the section 42A report for the HAZ chapter.

Mr Maclennan has prepared an opening statement dealing with the key

matters at issue in this chapter.

The ORC calls Mr Maclennan.

Dated this 1st day of May 2023

Simon Anderson
Otago Regional Council
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