The Registrar
Environment Court
Christchurch Registry

P O Box 2069
CHRISTCHURCH 8011
Attention: Christine McKee

4 June 2013

Dear Madam,

RE: OTAGO REGIONAL COUNCIL PLAN CHANGE 6A
THE COW FARM LIMITED v OTAGO REGIONAL COUNCIL (ENV-2013-CHC- )

Enclosed is:

1. A notice of appeal from a submitter in the matter of Otago Regional Council Plan
Change 6A;

2. Supporting documents;

3. A cheque made out to the Ministry of Justice for the appeal filing fee.

The Appellant advises that it has served the Respondent in today’s mail service, with
service to follow to other submitters within the prescribed period.

You rgsgfaithfully,

) Krié‘fy Rusher
Solicitor

CC: Otago Regional Council
70 Stafford Street
DUNEDIN

Attention: Chief Executive Officer



ENVIRONMENT COURT
CHRISTCHURCH REGISTRY

IN THE MATTER OF

AND

IN THE MATTER OF

ENV-2013-CHC-

The Resource Management Act 1991

An Appeal under clause 14 of Schedule 1 of
the Act

BETWEEN THE COW FARM LIMITED
Appellants
AND OTAGO REGIONAL COUNCIL
Respondent
NOTICE OF APPEAL

Dated: 4 June 2013

STRATUM ENVIRONMENTAL LAW LIMITED

P O Box 372, Alexandra 9340

Email: krusher@stratumlaw.co.nz

Phone: 027 663 3993

Solicitor Acting: K 1. Rusher
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To the Registrar
Environment Court
Christchurch

. The Cow Farm Limited (the Appellant) appeals against a
decision of the Otago Regional Council on proposed plan
change 6A to the Otago Regional Plan: Water for Otago.

. The Appellant made a submission on that plan change.

. The Appellant is not a trade competitor for the purposes of
section 308D of the Resource Management Act 1991.

. The Appellant received notice of the decision on 20 April

2013.

. The decision was made by the Otago Regional Council.

. The parts of the decision that The Cow Farm Limited appeals
are those objectives, policies and rules as they are applicable
to the Ettrick Township Locality and the Nitrogen Sensitive
Zone. Specifically:

a) Parts 2.1 - 2.4 of the Respondent’s decision, concerning

Vi.
vil. -

Viii.
iX.
X.

the objectives and policies relevant to discharge of
nutrients and bacteria, particularly (but not limited to):

Objectives 7.A.1and 7.A.2and 7.A.3
Policies 7.B.1(c) and (d),

Policy 7.B.3;

Policy 7.B.4;

Policy 7.D.1(b)(i);

Policy 7.D.2;

Policy 7.D.4;

Policy 7.D.5;

Policy 7.D.6;

Policy 7.D.7;

b) Parts 3.6.1, 3.9, 3.10 of the decision concerning the rules

controlling the discharge of nutrients and bacteria
particularly (but not limited to):

Rule 12.C.0.2(v) — Discharges from an animal waste
system to land within 50 metres of a bore or sump;

Rule 12.C.1.1(d)(1) — First entry of discharge to river
Application of schedule 16A;
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vi.

vii.
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Rule 12.C.1.3(a)(ii) — Discharge of nitrogen from
effluent (leaching rate);

Rule 12.C.2.3 - discharge of nitrogen as restricted
discretionary activity and Rule 12.C.2.3.2 discharge of
nitrogen as a discretionary activity;

Rule 12.C.2.4 — matters to which Council has restricted
its discretion;

Schedule 15, Table 15.2.2 which specifies the dates to
achieve compliance with water quality, and defines
“good quality water” by specifying nutrient and bacterial
concentration limits;

Schedule 16, which specifies the dates to achieve
compliance with water quality limits, and defines water
quality limits by specifying nutrient and bacterial
concentration limits.

The Nitrogen Sensitive Zone for Etirick Township
locality shown on Map H4

Reasons for the Appeal:
7. The reasons for the appeal include, but are not limited to the
following:

(a) The changes to the objectives, policies and rules proposed by
the Respondent’s plan change 6A fail to achieve the purpose
or principles of the Act in that:

il.

The changes to the Regional Plan Water, by way of the
objectives, policies, and rules of Plan Change 6A are not
the most appropriate means of achieving the purpose of
the Act or the exercise of the Respondent’s functions in
respect of the efficiency and effectiveness of resource
use.

Plan Change 6A does not provide for the purpose of the
Act to achieve sustainable management by avoiding,
remedying or mitigating effects of resource use on the
environment.

Plan Change ©6A fails to promote sustainable
management and therefore does not achieve the purpose
of Part 2 of the Act;

The section 32 report and decision of the Respondent
failed to adequately consider and weigh the benefits
and costs of policies and rules proposed. More
specifically, the Respondent has performed an
insufficient analysis of the impact of Plan Change 6A



vi.

(b) Without derogating from the generality of the above, the
particular reasons for the appeal include (but are not limited
to):

on the existing farming systems, and existing farming
infrastructure.

Although the policies in Plan Change 6A are written
to include consideration of the value of the existing
investment, the Appellant says that the Respondent
erred in law by failing to undertake a detailed analysis
of the value of existing investment in farming
infrastructure, and has not identified whether as a
result of Plan Change 6A, farming businesses can
continue to operate as a sustainable and economic
farming unit. The section 32 report and the decision
of the respondent gave insufficient weight to the
uncertainty or insufficiency of information about the
subject matter of the objectives, policies, rules, or
other methods. The Respondent failed to carry out
the section 32 analysis adequately or accurately
given that the rules impose limits on resource use
and specify criteria for assessing the degradation of
the water resource.

The Section 32 report fails to adequately or fully
assess the effects of implementing Plan Change 6A.

The Plan Change 6A decision and section 32 report is

contrary to or otherwise inconsistent with non-statutory
documents such as the Groundwater Allocation of the

Ettrick Basin Study (Otago Regional Council, 2006).

Policy 7.A.1. the principle that it is necessary for a
consent applicant to enhance water resources is
inconsistent with and contrary to the purpose and
principles of the Act which provide for the remediation

and mitigation of adverse effects on the environment.

Policy 7.A.2: the reference to “maintaining natural and
human use values” is too vague and uncertain.
Additionally, the requirement to maintain water quality
may not be appropriate where effects of a discharge
can be remedied or mitigated, or will have only an

incremental effect on the water resource.
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Policy 7.B.1(c) and 7.B.1(d): the principle that it is
necessary for a consent applicant to enhance or
maintain water resources is inconsistent with and
contrary to the purpose and principles of the Act which
provide for the remediation and mitigation of adverse
effects on the environment.

Policy 7.B.3 fails to recognise and provide for the
mitigation and remediation of environmental effects.

Policy 7.B.4 fails to recognise and provide for the
mitigation and remediation of environmental effects.

Policy 7.D.1(b)(i): the Appellant supports the principle
that it is a positive step to improve management
practices. However, this policy requires the reduction in
levels of contaminants in discharges which is
inconsistent with and contrary to the purpose of the Act
which provides for the remediation or mitigation of
adverse effects from discharges.

Policy 7.D.2: The timeframe specified in this policy is
too short to enable the appropriate investment in
infrastructure to improve farm management practices
and does not recognise that long term planning may be
required for large farm operations. The Appellant
states that the transitional timeframe for compliance
with schedule 16 is insufficient.

Policy 7.D.4 omits to provide for granting resource
consent for activities which, although the permitted
activity limits have been exceeded, nevertheless have
no measurable impact or a no more than minor impact
on the environment. The Appellant states that Policy
7.D.4 as currently worded is contrary to the principles
and purpose of the Act as it does not provide for
granting consent to activities which have no, or minimal,
environmental effects.

Policy 7.D.5 omits to provide for the remediation or
mitigation of adverse effects of discharges. The policy
is therefore inconsistent with and contrary to part 2 of
the Act.

Policy 7.D.6(b) presumes that compliance with the
limits expressed in schedules 15 and/or 16 is the only
criteria on which to grant resource consent. The policy
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as currently worded fails to provide for granting consent
to activities which have effects that can be remedied or
mitigated. Excluding the mitigation or remediation of
environmental effects as criteria for the grant of consent
is contrary to the principles and purpose of the Act,
particularly Section 5.

Policy 7.D.7: The Appellant states that it is unreasonable
to limit the duration of a resource consent granted after
2020 to a 2 year or 5 year period and that it is inconsistent
with the purpose and provisions of the Act. The duration
of the consent should be based on the adverse effects (if
any) on the environment.

The Appellant presumes that the purpose of the
Nitrogen Sensitive Zone is to protect drinking water
quality for the Eftrick Township. There is insufficient
evidence or information to support the decision to limit
Nitrogen discharges to 20 kilograms per hectare per
year in the Nitrogen Sensitive Zone (as it applies to the
Ettrick Township). The Appellant states that due to the
Appellant’s property lying downgradient of the Ettrick
Township, there is a no more than minor environmental
effect on drinking water quality as a result of the
Appellant’s current farming practices. If a Nitrogen
leaching limit of 37 kilograms per hectare per year were
adopted in the Nitrogen Sensitive Zone (as it applies to
the Ettrick Township), groundwater quality would
remain unaffected or affected to a no more than minor
degree.

The Appellant states that there is insufficient evidence
to support the location, size and boundaries of the
Nitrogen Sensitive Zone (as it applies to the Ettrick
Township). As the Appellant’s property is downgradient
of the Ettrick Township, the Appellant’s discharges are
unlikely to impact on the Ettrick Township drinking
water quality. Therefore it is unnecessary for the
Appellant’'s property to be included within the Nitrogen
Sensitive Zone to protect drinking water quality.

Rule 12.C.3.2 provides that after 2020, the activity status
for the discharge of effluent will move from restricted
discretionary to fully discretionary. The Appellant states
that any change in activity status for discharges occurring
after 2020 is punitive, unreasonable, and does not
achieve the purpose of the Act.



Xv. The Appellant states that it is not practicable to
measure or monitor contaminant concentrations at the
reference flows or at or below the median flows
described in Schedule 16B.

Relief sought

. In respect of Parts 2.1 — 2.4 of the decision concerning the
objectives and policies appealed, the Appellant seeks the
following relief:

a) Amend objectives 7.A.1—7.A.3 by:

i. Deleting the requirement to enhance water quality of
‘degraded” water resources.

ii. Deleting the reference to “maintaining water quality”
and substituting with “managing water quality.”

iii. Including a provision that water quality is managed
appropriately where drinking water quality standards
are maintained.

b) Amend Policies 7.B.1(c) and (d) to remove the requirement
to “enhance” or “maintain” water quality, and substitute
with “manage” water quality.

c) Amend Policy 7.B.3 to recognise and provide for the
mitigation and remediation of environmental effects.

d) Amend Policy 7.B.4 to recognise and provide for the
mitigation and remediation of environmental effects.

e) Policy 7.D.1(b)(i) to recognise and provide for the
improvement of methods and practices for the mitigation
and remediation of environmental effects.

f) Amend Policy 7.D.2 to:

i. Delete the reference to schedule 16 limits applying at or
below the reference flows, and substituting with the
words ... “at or above reference flows...”

i. Extend the timeframe for compliance with the limits
specified in schedule 16, if the relief requesting
amendments to rule 12.C.1.3(a)(ii) are declined.

g) The amendment of policy 7.D.4 to include further consent
criteria [additional words underlined]:



“ ..the extent to which the effects of the activity will be
avoided, remedied or mitigated by the applicant.”

h) The amendment of Policy 7.D.5 to include further criteria

)

)

k)

[additional words underlined]:

“...the extent to which the effects of the activity will be
avoided, remedied or mitigated by the applicant.”

The amendment of policy 7.D.6 to include further consent
criteria [additional words underlined]:

“...the extent to which the effects of the activity will be
avoided, remedied or mitigated by the applicant.”

That policies in section 7.D of the Regional Plan: Water be
amended to better recognise and provide for the different
sources of nitrogen, and to exclude background nutrients
and bacteria from the assessment of whether schedule 16
limits have been or will be exceeded by an activity. (Note:
background nutrients and bacteria is a term used to
describe those nutrients and bacteria leaching on to an
applicant’s land from adjacent properties. Examples
include rainfall, passive land uses such as forests,
reserves or parks as well as septic tank discharges from
adjacent land).

The Appellant also seeks that any assessment of whether
an activity’s discharge exceeds nutrient and bacteria limits
under schedule 16 excludes background sources of
bacteria and nutrients which can be attributed to leaching
from adjacent properties, rainfall, or passive land uses.

The deletion of policy 7.D.7, so that the consent duration is
determined according to the effects of the proposed activity
on the environment.

. In respect of Parts 3.6.1, 3.9, and 3.10 of the decision
concerning the rules for nutrient and bacteria discharges, the
following relief is requested:

a) Amend rule 12.C.0.2 (and any consequential change to

policies and rules) so that a discharge to land within 50
metres of a bore, river or lake is a permitted activity where
the New Zealand drinking water quality standards are
maintained, and/or the bore is required for monitoring
effects on the environment.



b) Amend rule 12.C.1.1(d)(1) to:

i. Delete the words “first enters” and substitute with
appropriate wording which allows for reasonable mixing
of the discharge;

ii. Extend the date of compliance with the limits in
schedule 16 to 1 April 2025, if the relief to increase
schedule 16 limits to the same parameters as drinking
water quality standards is declined;

c) Amend rule 12.C.1.3(a)(ii) to:

i. increase the Nitrogen leaching limit to 37 kilograms per
hectare per year for the area in which the Appellant’s
land is located (whether or not it is located in a Nitrogen
Sensitive Zone ) where the New Zealand drinking water
quality standards are maintained.

i. Ifthe above relief is declined, extend the date of
compliance to 1 April 2025

d) Amend rule 12.C.2.3 (together with a consequential
amendment to rule 12.C.3.2 if necessary) to provide for the
discharge of effluent as a restricted discretionary activity
after 1 April 2020 (or 1 April 2025 if the relief to extend the
compliance period is granted).

e) Amend rule 12.C.2.4 to delete the reference to “achieving
the permitted activity conditions” to provide for the grant of
consent for activities which do not achieve the permitted
activity conditions but nevertheless have provided for the
mitigation or remediation of the effects of the activity on the
environment.

f) The amendment of schedule 15 to:

i.  Apply standards for “good quality water” at 90"
percentile values;

ii. Delete reference to standards applying “at or below
median flows” and substitute “at or above” median
flows.

g) The amendment of the discharge limits specified in
schedule 16 o permit the discharge of effluent to land
where drinking water quality standards are maintained.



h) Amend Map H4 to remove the Appellant’s land from the
Nitrogen Sensitive Zone as it applies to the Ettrick
Township locality.

10.Such further and consequential relief that the Court considers
appropriate to achieve the purpose and objectives of the Act.

11.1 attach the following documents to this notice:
a. a copy of the Appellant’s submission;
b. a copy of the relevant decision;

c. alist of names and addresses of persons to be
served with a copy of this notice.

..........................

Solicitor
(authorised to sign on behalf of appellant)

Dated: 4 June 2013

Address for service of appellant: Stratum Environmental Law
Limited, P O Box 372, Alexandra, 9340.

Telephone: (03) 449 2121 or (027) 663 3993

Fax/email: krusher@kristyrusher.com

Contact person: Kristy Rusher, Solicitor

Advice to recipients of copy of notice of appeal

How to become party to proceedings

You may be a party to the appeal if you made a submission or a
further submission on the matter of this appeal and you lodge a
notice of your wish to be a party to the proceedings (in form 33) with
the Environment Court within 15 working days after the period for
lodging a notice of appeal ends.



Your right to be a party to the proceedings in the court may be
limited by the trade competition provisions in section 274(1) and Part
11A of the Resource Management Act 1991.

You may apply to the Environment Court under section 281 of the
Resource Management Act 1991 for a waiver of the above timing or
service requirements (see form 38).

How fo obtain copies of documents relating to appeal

The copy of this notice served on you does not attach a copy of the
appellant's submission and the decision appealed. These documents
may be obtained, on request, from the appellant.

Advice

If you have any questions about this notice, contact the Environment
Court in Auckland, Wellington, or Christchurch.



List of names and addresses of persons to be served with a copy of this appeal:

Helen Constance  POBoX9050 Dunedin 9047
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1 State what your 2
submission relates to and
if you support, oppose or
want it amended

State what decisionyou want the

3 Give reasons for the decision you want made
Otago Regional Council to make

E.g. amend rule 'y’

E.g amend rule ‘y’to say.. E.g. want rule 'y’ amended because...




Oppose Rule 12.C.1.3 and wish
to see it amended

Withdraw Rule 12.C.1.3 until the parameters are able to
accurately reflect on farm practices and are able to be
quantifiable and demonstrate that they will result in
achieving the purpose of the Act in relation to water
quality.

Rule 12.C.1.3 does not reflect actual on farm practices. The average New
Zealand dairy farm uses 34kg/ha nitrogen (based on 3500 samples. In
Otago the average is 25kg/ha, with only 20% of farms using less than this
(at 20kg/ha). The requirement for certain properties within what are
described as more sensitive areas to meet 10kg/ha is not realistic o
achievable.

The property we farm is contained within Map 1 — 4 and is considered 4
Nitrogen Sensitive Area and we would therefore be required to meet an
application rate of 10kg/ha. There is no clear evidence or science contained
within the Section 32 Report that supports the 10kg/hectare figure to
improve water quality.

The State of Surface Water Quality Report 2007 shows that the water
quality of the adjacent water way at the closest monitoring point- being the
NIWA site at Millers Flat- shows no exceedances of TN, NNN, DRP, NH,
DO or pH. In essence the NIWA monitoring confirms the quality of the
adjacent water way is in very good health. The application of a generic
10kg/ha requirement when there is no issue with water quality in this area|
does not appear to be fair or just.

While the ORC has undertaken other surface water monitoring throughout]
the District, there is no additional data to support the implementation of the
10kg/hectare standard, especially in relation to the Ettrick area. The 2007
Report notes that the area of concern is in South West Otago and around
Dunedin and yet the Rules do not apply to these areas.

[n addition, a generic figure as promoted in Rule 12.C.1.3 does not take
into account  soil type, pasture development, climate or on farm
management.

The rule will also allow for areas not considered sensitive to nitrogen to|
apply 30kg/ha. The assumption must be that an application of 30kg/ha of
nitrogen is at a level that does not cause adverse effects in terms of water
quality. It appears illogical that properties located directly adjacent to each
other could be subject to such differences in farming practices without any
direct scientific evidence that supports the application rates.

The rule will also result in economic implications on those properties)
located within Nitrogen Sensitive Areas. Our property will potentially be
less attractive to future purchasers due to the application of generic
requirements that does not appear to be based upon robust science. The]
requirement to reduce fertiliser application may affect our pasture
production, productivity, cow numbers and eventually overall land use.

Not sure if there is any specific on farm monitoring data that we
could add in here also?
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Introduction

| have been involved in the dairy industry all my life and have been operating my current
dairy operation at Ettrick for over 10 years. Our dairy farm runs 630 cows and holds existing
consents to discharge Farm Dairy Effluent (FDE) to land, and to abstract surface water from
the adjacent Clutha River for irrigation purposes, and consent to abstract groundwater for
stockwater and dairy shed purposes. The farm has an area of 200 hectares, employs 5-6
staff and as part of environmentally sustainable practice, utilises fertilisers to enhance
growth and productivity. Our technology is modern and world class and involves the
collection of highly technical information to ensure that our operation is environmentally
and economically sustainable.

Summary

I am in favour of maintaining, and improving water quality across the District as | fully
appreciate and understand the need for good water quality. The intent of Plan Change 6A
(PCB6A) therefore appears to be sensible however the content does not appear to achieve
the purpose of the Act, does not provide strong enough guidance, and lacks clear guidance,
attainable outcomes and does not appear to be based on science. There is also little weight
or emphasis on other matters usually considered under the Resource Management Act
(RMA) such as social and economic well being.

The Section 32 report does not contain any specific scientific data that supports the content
of PC6A and without robust data, the rules appear to be frivolous and lacking clear and
precise thought. Further, the rules do not reflect actual land uses and potentially capture
every single rural land use — from horticulture and viticulture activities through to sheep and
beef, deer and dairy farming.

There has also been a lack of effective community consultation especially with Industry
Organisations, one of which (Fonterra) | am actively involved in as a Shareholders Councillor
for the Otago Region. Based on the conversations | have had with both farmers, and
landowners regarding PC6A it would in my opinion appear that there is a very limited
understanding of the proposed changes, their purpose and the potential implications of the
plan change on those most likely to be affected by the amendments.

| therefore ask that the ORC withdraw PC6A until clear, accurate and reliable rules can be
implemented and after appropriate consultation with industry personnel and organisations

has occurred.

I will address each proposed change below as follows:



SECTION 7 - WATER QUALITY
Objective 7.A.1

“To have good quality water in Otago’s water bodies that support natural and human use
values.”

Submission
Oppose.
Reasons

There is no description of what good quality means. The term is vague and open to
interpretation.

Decision Sought

Change the objective to provide guidance and quantifiable parameters for what ‘good
quality water’ means.

Objective 7.A.2

“To maintain good quality water in Otago’s water bodies, and enhance water quality where
necessary.”

Submission
Oppose.
Reasons

There is no definition of what ‘good quality water’ means. The use of the word ‘necessary’
means that there is no certainty — the ORC could decide, at any time, that a particular water
source requires improvement which means that the legislative framework for land owners
could potentially always be shifting.

Decision Sought

Change the objective to have measurable and quantifiable meaning for ‘good quality water’.
Remove the word ‘where necessary’ or provide some measurable definition of what ‘where
necessary’ means.

Objective 7.A.3

“To have individuals and communities recognise and manage the effects of activities on
water quality, including cumulative effects.”

Submission

Oppose.



Reasons

The ORC is responsible for managing the effects of activities not the community. The
objective is vague and weak and appears to have no clear purpose.

Decision Sought

Delete this objective.
Policy 7.B.1

“Ensure water is of good quality by the target dates described in Schedule 15, to support
natural and human use values, by:

(a) Avoiding discharges of contaminants with noticeable effects on natural and human
use values; and

(b) Allowing discharges of contaminants that cumulatively have minor effects, or are
short-term; and

(c) Minimising disturbance of the beds of rivers and lakes.”
Submission

Oppose.

Reasons

The policy promotes natural and human use values over other values equally as important
under the RMA. Also, the terminology is inconsistent and should instead refer to ‘good
quality water’ and again, the general nature of the phrases such as ‘noticeable effects’, are
unclear, imprecise and vague and appear to be new terms not previously used in the RMA.

Decision Sought

Change Policy 7.B.1 to align with existing terminology.

Policy 7.B.2

“To promote discharges of contaminants to land in preference to water.”
Submission

Oppose.

Reasons

This policy seeks to shift all discharges to land rather than water. The basis for the RMA is
that any activity that can have an effect that is no more than minor or that can be remedied
or mitigated to result in effects that are no more than minor, should be allowed by way of
resource consent. There is no justification therefore for preventing discharges to water



where the effects are no more than minor, and /or the effects can be adequately remedied
or mitigated.

Decision Sought

Delete this policy.

Policy 7.B.3

‘When considering the discharge of any contaminant to land, to have regard to:
(a) The ability of the land to assimilate the discharge;
(b) Any potential for soil contamination; and
(c) Actual or potential effects on water bodies.

Submission

Oppose.

Reasons

The policy is again vague and unclear, and uses terminology not previously used in the RMA.
The word ‘assimilate’ is open to interpretation and does not provide any guidance or
measurable framework.

Decisions Sought

Delete the policy.
Policy 7.B.4

“Encourage adaptive management and innovation to reduce the discharge and impact of
contaminants on water quality.”

Submission
Support with amendments.
Reasons

As a dairy farmer, | am constantly looking for technology and management tools to improve
our farming systems and to minimise adverse effects from my operations. | support a policy
that supports this. The policy however is unclear and uses terminology that is not defined
and that is open to interpretation.

Policy 7.D.1

“Apply limits on contaminants in discharges where they are about to enter water.”



Submission
Oppose.
Reasons

It is impractical to require quality standards on discharges at the point of discharge. The
RMA allows for a reasonable zone of mixing and this policy appears to be in direct conflict
with the RMA.

Decision Sought

Delete Policy 7.D.1.
Policy 7.D.2

“Provide for the consenting of discharges, that first occurred prior to 31 March 2012, for a
limited period beyond the timeframe specified in Schedule 16, where:

(a) Changes to land management practices or infrastructure to minimise the discharge
have been implemented; and

(b) Additional changes to management practices or infrastructure are needed to achieve
the limits; and

(c) An expeditious path to compliance with Schedule 16 is identified.”
Submission

Oppose.

Reasons

This policy appears to only allow consents to be obtained for existing discharges in the short
term. There is no certainty for land owners about when the ‘limited period’ expires and this
terminology is imprecise and vague and does not provide certainty, particularly if large
capital investments are required to make changes to infrastructure which may or may not
serve their purpose for an extended period of time if the goal posts are continually
changing.

Decision Sought

Delete this policy.
Policy 7.D.3

“Provide for the consenting of discharges that exceed Schedule 16 limits as part of the
development of technology or innovative practices associated with improving water quality.”

Submission



Support.
Reasons

| agree that, as a community, rural land owners should always be seeking to reduce their
discharges. If a land owner can demonstrate that they will employ technologies and
techniques to reduce discharges then there is no reason why consent should not be
granted.

Decision Sought

Retain Policy 7.D.3.

SECTION 12C

Rule 12.C.0.1

“Any discharge of contaminants, where the discharge is about to enter water, that:
(i) Has an odour; or

(i) Contains an oil or grease film, scum or foam, or floatable material,

is a prohibited activity.”

Submission

Oppose.

Reasons

The use of a prohibited status for activities that potentially have a very minor effect means
that activities will not be assessed on a case by case basis. The premise of the RMA is to
manage the development of resources. A rule that fails to allow activities that may have a
minor effect but that effectively manage the development of resources appears to be
contrary to the purposes and principles of the RMA,

The rule now imposes a test that is harder to meet. The RMA refers to discharges that are
offensive, objectionable or conspicuous but this rule now imparts a significantly higher
threshold and will make many existing activities, for which the effects are less than minor,
prohibited. A person will not be able to apply for consent to undertake such an activity and
this appears to breach the conditions of natural justice.

Decision Sought

Amend the rule to remove the prohibited status and allow activities whose effects are no
more than minor to obtain consent.



Rule 12.C.0.2

“Any discharge of contaminants to water, that results in water:
(i) Increasing in colour; or

(i) Reducing in visual clarity; or

(iii)  Developing an odour; or

(iv) Developing an oil or grease film, scum or foam,

is a prohibited activity.”

Submission

Oppose

Reasons

This rule raises the same concerns as the previous one and | believe the rule is unfair and
excludes activities that should be able to be consented.

Decision Sought

Amend the rule to remove the prohibited status and allow activities whose effects are no
more than minor to obtain consent.

Rule 12.C.0.3

“Any discharge of water or contaminants to water, that results in flooding, erosion, land
instability or property damage, is a prohibited activity.”

Submission
Oppose
Reasons

This rule again does not allow activities whose effects could be no more than minor to
occur. No consent can be applied for which means no case by case assessment would be
undertaken.

Decision Sought

Amend the rule to remove the prohibited status and allow activities whose effects are no
more than minor to obtain consent.



Rule 12.C.0.4

“Any discharge of sediment from disturbed land to water, where no measure has been taken
to avoid sediment runoff, is a prohibited activity.”

Submission
Oppose.
Reasons

This rule is vague and open to interpretation. There is no definition of what ‘measures to
avoid sediment runoff’ means or how it is measured. Also, there will be some activities that
cause some sediment runoff that has only a minor effect but any such activities would not
be able to be undertaken. The prohibited status is too heavy handed, unrealistic and
impractical.

Decision Sought

Rule 12.C.0.4 be deleted.
Rule 12.C.0.5

“Any discharge of contaminants from an animal waste system, silage storage or a
composting process:

(i) To a water body; or
(i) To saturated land; or

(iii) To a conduit to water, or the bed of any lake or river, or Regionally Significant
Wetland; or

(iv) That enters water from land; or
(v) That results in ponding;

is a prohibited activity.”

Submission

Oppose.

Reasons

The rule uses vague terms that lack definition or clarity such as ‘ponding’. What does this
mean — any surface liquid whether it sits for, say, an hour? Is this still considered ponding?

Again, there will be some activities where it is perfectly reasonable to discharge
contaminants that do not have more than a minor effect but these activities will be
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prohibited. The natural justice premise of the RMA —to allow activities whose effects are no
more than minor — is being compromised by the prohibited status.

Decision Sought

Amend the rule to remove the prohibited status and allow activities whose effects are no
more than minor to obtain consent.

Rule 12.C.1.1
“The discharge of sediment to water is a permitted activity, providing:

(i) After the cessation of rainfall on the site, the discharge does not cause
sedimentation.

(ii) From 31 March 2017:

(a) More than one hour after rain ceases on the site the discharge shall not
exceed water clarity of 40 nephelometric turbidity units, where the discharge
is about to enter water.

(b) More than twelve hours after rains ceases on the site the discharge shall not
exceed water clarity of 5 nephelometric turbidity units, where the discharges
is about to enter water.”

Submission
Oppose in part.
Reasons

This rule is not clear and there is no time frame. How much time can elapse between the
discharge and a rainfall event before the sedimentation is not attributable to a specific
activity?

Also, who is expected to measure turbidity on a day to day and case by case basis? This rule
appears difficult to monitor and control and is not easily understood by the general public.

The rule also does not allow for significant natural rainfall events, such as flash floods, that
cause significant natural turbidity, sometimes for hours and days following a significant
event. Who determines the level of turbidity that is acceptable as a result of a weather
event? The rule also does not allow for any natural variation within rivers — those with a
naturally high turbidity and those with a naturally low turbidity are grouped together which
fails to take into account the actual receiving environment of each activity.

It is also unclear how this Rule relates to Rule 12.1.0.4, which makes sediment discharges a
prohibited activity in some circumstances.
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Decision Sought

Amend the rule to adequately allow it to be interpreted and applied by people who
undertake the activities.

Clarify the discrepancies and apparent conflicts with Rule 12.1.0.4.
Rule 12.C.1.2

“The discharge of a contaminant listed in Schedule 16 to:

(i) Water; or

(i) Land in a manner that may enter water,

is a permitted activity, providing that more than twelve hours after rains ceases on the site,
the quantity of contaminant in the discharges does not exceed the limits given in Schedule
16, where the discharge is about to enter water.”

Submission
Oppose in part.
Reasons

The rule does not give any indication of how or where the quantity of contaminant is
measured and does not take into account different receiving environments.

Decisionh Sought

Amend the rule to provide better measurability and clarity.
Rule12.C.1.3
“The discharge of nitrogen from land to groundwater is a permitted activity, providing:

(i) From 31 March 2019, calculated nitrogen leaching by the Council using OVERSEER®
version 6.0, does not exceed:

(a) 10 kilograms nitrogen per hectare per year over any nitrogen sensitive zone
identified in Maps 11-16; and

(b) 30 kilograms nitrogen per hectares per year elsewhere in Otago; and

(ii) Upon request, the person with responsibility for the management of the land supplies
the Council with all necessary annual input data to run OVERSEER® version 6.0.”

Submission

Oppose.
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Reasons

This rule relies solely on one monitoring data package which is currently not available to the
general public. Also, there may be other companies that are able to produce software that is
equally useful but such alternate systems would require resource consent. The rule should
refer to the outcome the monitoring system is seeking to achieve rather than specifying a
particular company with no direction as to the purpose of that system.

This rule does not reflect actual on farm practices. The average New Zealand dairy farm uses
34kg/ha nitrogen (based on 3500 samples taken). In Otago the average is 25kg/ha, with only
20% of farms using less than this (at 20kg/ha). The requirement for certain properties within
what are described as more sensitive areas to meet 10kg/ha is not realistic or achievable.

The property we farm is contained within Map | — 4 and is considered a Nitrogen Sensitive
Area and we would therefore be required to meet an application rate of 10kg/ha. There is
no clear evidence or science contained within the Section 32 Report that supports the
10kg/hectare figure to improve water quality, or any evidence that indicates more than
10kg/hectare is having an adverse environmental effect. We have been farming our
property for more than 10 years and the quality of the adjacent water has not changed, let
alone deteriorated.

The State of Surface Water Quality Report 2007 shows that the water quality of the
adjacent water way at the closest monitoring point- being the NIWA site at Millers Flat-
shows no exceedance events of TN, NNN, DRP, NH4 ,DO or pH. In essence the NIWA
monitoring confirms the quality of the adjacent water way is in very good health. The
application of a generic 10kg/ha requirement when there is no issue with water quality in
this area does not appear to be fair or just.

There is no additional data to support the implementation of the 10kg/hectare standard,
especially in relation to the Ettrick area. The 2007 Report notes that the area of concern is in
South West Otago and around Dunedin but these areas do not appear to be subject to the
more stringent 10kg/hectare requirement.

In addition, a generic figure as promoted in Rule 12.C.1.3 does not take into account soil
type, pasture development, climate or on farm management.

The rule will also allow for areas not considered sensitive to nitrogen to apply 30kg/ha. The
assumption must be that an application of 30kg/ha of nitrogen is at a level that does not
cause adverse effects in terms of water quality. It appears illogical that properties located
directly adjacent to each other could be subject to such differences in farming practices
without any direct scientific evidence that supports the application rates.

The rule will also result in economic implications on those properties located within
Nitrogen Sensitive Areas. Our property will potentially be less attractive to future
purchasers due to the application of generic requirements that does not appear to be based
upon robust science. The requirement to reduce fertiliser application may affect our pasture
production, productivity, cow numbers and eventually overall land use.
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Potentially every single rural land user could now require resource consent to undertake
fertiliser applications to land — this rule does not simply capture dairy farmers but also
sheep and beef farmers, and potentially horticultural and viticulture operations. The
widespread capture of rural based activities has immense implications for the rural sector,
and the agricultural industry as a whole however the practical implications of this rule have
not been made clear. There will potentially be significant compliance issues with rural
based industry as a result of this rule.

Our farm already implements new and advancing technologies in every facet of day to day
operation and we have no evidence to indicate that they way we are managing the land is
having any adverse effects at all. The requirement for us to now obtain resource consent is
onerous and unfair.

The rule does not indicate whether the application rates apply on a per hectare basis, on a
per hectare across one property basis, or a per hectare across a specific catchment basis.
The rule is ambiguous, lacking in scientific justification and potentially devastating to the
economic wellbeing of the Otago Region.

Decision Sought

Withdraw Rule 12.C.1.3 and the associated maps until clear robust science can justify its
inclusion.

Rule 12.C.1.4

“The discharge of contaminants from any animal waste system to land, is a permitted
activity, providing:

(a) The discharge occurs more than 50 metres from any bore used to supply water for
domestic needs or drinking water for livestock; and

(b) There is no discharge onto any other person’s property without the other person’s
agreement.”

Submission
Support with amendments.
Reasons

The use of a generic 50 metre requirement potentially allows the discharge of significant
contaminants as a permitted activity to occur. Also, it is unclear how this rule relates to Rule
12.C.0.5 which makes discharges prohibited. It is highly possible that two activities, whose
effects are very similar, could have vastly different statuses — one as permitted for which no
consent is required, and the second prohibited for which no consent can be sought.
Potentially neither activity would actually be considered on the basis of actual and potential
effects generated and therefore both Rule 12.C.0.5 and this rule fail to be in accordance
with the RMA.
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There is no reasonable justification for the 50 metre separation and this could potentially
allow far greater effects on water quality than other activities which would now be
prohibited.

Decision Sought

Amend the rule to quantify what level of discharge is considered appropriate rather than
using a generic distance requirement.

Rule 12.C.1.5
“The discharge of water to water, or water to a Regionally Significant Wetland, that:
(i) Does not discharge water from one catchment to another; and

(ii) Where it contains any of the contaminants listed in Schedule 16, the quantity of
contaminant in the discharge does not exceed the limits given in Schedule 16,

is a permitted activity, providing:

(a) There is no change to the water level or hydrological function, or no damage to
fauna, or New Zealand native flora in or on any Regionally Significant Wetland.”

Submission
Oppose in part.
Reasons

This rule appears to have changed the parameters being used in earlier rules — now the
standard is no change to water level or hydrological function. These terms are both generic
and do not appear to be effects based. Also, there is no consideration for naturally
fluctuating water levels where changes in water levels may not have adverse effects but for
which consent would be required.

Again there is no evidence that Schedule 16 is based on robust science. The rule doesn’t
differentiate between water bodies which would not be affected by minor discharges.

Decision Sought

Amend the rule to provide better clarity and some measureable targets.
Rule 12.C.1.6

“Notwithstanding Rules 12.C.1.1, 12.C.1.2 and 12.C.1.5, the discharge of water or
contaminants listed in Schedule 16 from:

(i) a dam permitted under Rule 12.3.2.1; or

(ii) water supply transport system,
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to water, or to a Regionally Significant Wetland, is a permitted activity, providing:
(a) There is no discharge of water from one catchment to another; and
(b) The dam is not used for the storage of contaminants; and

(c) The presence of contaminants does not result from the damming activity or the
activities of the dam operator; and

(d) The presence of contaminants does not result from the water transporting activity, or
the activities of the water transporter; and

(e) The water supply transport system does not convey irrigation runoff; and

(f) There is no change to the water level or hydrological function, or no damage to
fauna, or New Zealand native flora in or on any Regionally Significant Wetland.”

Submission
Support with amendments.
Reasons

The use of the term ‘water supply transport system ‘is undefined and it is unclear what this
means. This leaves the rule open to interpretation and again the rule lacks clarity.

Decision Sought.

Amend the rule to provide a clear definition of appropriate terminology.
Rule 12.C.2.1
“The discharge of contaminants listed in Schedule 16 to land:

(i) Where changes to land management or infrastructure have been unsuccessful in
meeting the limits in Schedule 16, and the discharge first occurred prior to 31 March
2012; or

(ii) Where the discharge results from a short-term activity with a short-term adverse

effect,

is a restricted discretionary activity.
The matters to which the Council will restrict its discretion are:

(a) The nature, type, volume, frequency, concentration of contaminants in the discharge;
and

(b) In the case of applications made under (i), how discharge limits in Schedule 16 will be
achieved within a set timeframe; and
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(c) Any quality management practices to be implemented; and
(d) Any changes to infrastructure; and
(e) Addressing any adverse effects on water quality, including cumulative effects; and

f) Any effect on any Regionally Significant Wetland or on any regionally significant
wetland value; and

(g) The likelihood of erosion, land instability, sedimentation or property damage
resulting from the discharge; and

(h) Any financial contribution for any Regionally Significant Wetland or on any regionally
significant wetland value; and

(i) The information and monitoring requirements; and
() The duration of the resource consent; and
(k) The review of conditions of the resource consent.

The Consent Authority is precluded from giving public notification of an application for a
resource consent under this rule.”

Submission
Oppose in part.
Reasons

The discretionary matter in part (b) appears to be directly in conflict with Policy 7.D.3 which
specifically allows for activities that result in contaminants that exceed Schedule 16 limits to
be consented, yet (b) specifically requires the discharge limits to be met within a certain
timeframe. There will be instances where contaminants exceed the set limits but this of
itself, does not mean that an adverse effect will result.

Decision Sought

The rule should be amended to be consistent with Policy 7.D.3.
Rule 13.5.1.8A

“The disturbance of the bed of any lake or river, or any Regionally Significant Wetland, by
livestock is a permitted activity, providing it does not:

(a) Cause or induce slumping, pugging or erosion; or
(b) Expose soil; or

(c) Involve feeding out; or
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(d) Increase the colour or reduce the visual clarity of water; or

(e) Damage fauna, or New Zealand native flora, in or on any Regionally Significant
Wetland.”

Submission
Support with amendments.
Reasons

The rule will not allow activities that create minor and temporary changes and will set a
higher threshold than some permitted activities such as suction dredge mining, or even
people and vehicles crossing waterways.

Decision Sought

Rule be clarified to have measureable targets.
Rule 13.5.1.8B

“The disturbance of the bed of any lake or river, or Regionally Significant Wetland, by
livestock due to seasonal muster, is a permitted activity, providing it does not cause or
induce slumping, pugging or erosion.”

Submission

Oppose.

Reasons

This activity is already provided for under Rule 13.5.1.8A

Decision Sought

Delete rule.
Rule 13.5A.0
“Prohibited activities: No resource consent will be granted

13.5A.0.1 The entering onto or passing across the bed of any lake or river, or any Regionally
Significant Wetland by livestock, for the purpose of moving livestock from one
location to another:

(a) Excluding the use of any authorised structure over water and the bed of any
lake or river, or any Regionally Significant Wetland; and

(b) Excluding seasonal muster,

Is a prohibited activity.”
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Submission
Oppose.
Reasons

The use of a prohibited activity status is too restrictive and does not allow activities to be
assessed on a case by case basis. The rule also does not allow for emergency situations that
may occur.

There is no clear evidence about what effect is being mitigated by this rule and the exclusion
of seasonal mustering activities allows interpretation.

The rule also does not differentiate between type of livestock, numbers or size of water
body and appears to capture ephemeral water bodies which is nonsensical.

Decision Sought

Amend rule to provide measureable parameters. Clarify the rule in relation to ephemeral
beds of rivers. Clarify what a seasonal muster is and when it can occur.

Schedule 15

The targets are too generic and do not take into account natural differences in each
environment. There is no scientific justification for the application of generic standards
especially in the absence of evidence that water quality will be improved as a result of the
restrictions.

There is no logic behind the target dates and no evidence of adverse effects if the dates are
not complied with.

The targets should be developed in consultation with stakeholders and should be withdrawn
until such time as practical, science based targets can be imposed.

Schedule 16

The discharge limits appear arbitrary and lacking science. | am unaware of any scientific or
technical data to support the limits and whether these limits actually achieve the purpose of
the RMA.
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Conclusion

| agree with the intent of PC6A and support plan changes that seek to improve the quality of
Otago’s water resources. The shortcomings of PC6A however are significant, widespread
and potentially will undermine the entire rural sector. The targets and limits within PC6A
appear arbitrary, onerous, inflexible and unfounded. No supporting evidence has been
produced to support their inclusion and the use of a ‘one size fits all’ approach takes no
account of naturally variable environments.

| believe Plan Change 6A should be withdrawn until clear and robust information can
support its reintroduction. The targets should be based on achievable, clear data and should
achieve the purpose of the RMA.



